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Leon Hendricks
A

Loyola University of Chicago
AN ANALYSIS OF STATE STATUTES, POLICI®ES, AND PRACTICES
RELATED TO PUBLIC FINANCING OF URBAN NON-PUBLIC
PAROCHIAL SCHOOLS: ELEMENTARY AND SECONDARY

This investligation attempted to present a nationwide
appralsal of existing state statutes, policies, and prac-
tices related to financling of urban non-public parochial
school programs and services on the elementary and secon-
dary levels,

The general research problem involved an analysis of
state statutes, policles, and practices which provided fi-
nencing in the four major areas of the study: (1) textbooks,
(2) teacher services, (3) auxiliary materials/services, and
(4) cooperative/innovative programs, Several specific re-
search purposes assisted in carryilng out the general research
problem:

1., Identifying selected U,3, Supreme Court decisioms
have influenced public financing of non-public
parochial schools,

2, Determination of what statutes, pollicles, and
programs exist among the particlipating states
related to financing of parochial schools in the
four focus sreas of textbooks, special subject

teachers, auxillary materlals and cooperative/



innovative programs,

3. Identifying similarities in statutes, »olicies,
and practices among the fifteen selected states
with urban parochial characteristics,

4, Analyzing how the fifteen selected states have re-
acted to selected U,S., Supreme Court decisions.

5. Developing a summary, drawing conclusions, and
making recommendations related to public financ-
ing of non-public schools,

The focus was limited to fifteen states with urban
areas having student enrollments of 50,000 or more, An
historical analysis of U,3, Suvpreme Court declsions was
conducted in terms of (1) statutes, vnolicies, and vrac-
tices related to the four major areas of the study; (2)
challenges of major Professionsl and Cltlzens Grouvs; and
(3) side effects and implications,

As a result of the study, three general conclusions
were reached: (1) more state statutes were found to be
unconstitutional as a result of "Excessive Entanglements"
with religion than for any other legal reason; (2) state
statutes and policlies that established public control over
parochiade programs/services ﬁost often achieved the "Pri-
mary Secular Effect” approved by the courts; and (3) direct
ald to students in parochial schools was a more widely prac-
ticed and accevnted method of financing parochial school
programs/services than direct 2id to varents or direct aid

to schools,
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CHAFIRR 1

INTRODUCTION

HATIONALIS

fdistorically, it is s fact that non-public education
cre~-dates public education in America, The first traces of
legislation providing aid to the development of public ed-
ucation was found in iassachusetts in 1642 and 1647.1 The

Amerlcan Colonies at that time were still separate units
under the British Colonies, By the time of the American
devolution, two grammar schools and three schools of writ-
ing had been established in the city of Boston,> The de-
velopment of many state school systems was given impetus,
as a result of the first Federal Leglslation in the area of
public education, through the Ordinances of 1785 and 1787.
The early public school as an institution was limited
in curricular offerings, Jenerally, more reliance for ed-
ucation was placed in the home whille the school served as
an extended source for formal training. As the nation's
educetional needs changed, the public school concept among

the states was extended to include more children,

quthaniel B, Shurtlerf, Records of Fessechusetts Bay
vol, II 1642-1649 (Boston, Press of A.M, White, 1853), p.203,

ZCaleb H. Snow, Historv of Boston (Boston, Abel
Bowen Press, 1850), p. 359.

1




Many of the early lmmigrants felt that these schools
did not meet the cultural, social, and economic needs of
thelr children because they had protestant leanings and
were non-denominational, Therefore, they continued to
establish and support private, sectarian schools of their
own.3 Although these schools could not be financially
supvorted as a vart of the common school movement, they
developed and grew as viable alternstives to the vublic
school,

From this veriocd of early development until today,
parents who select non-public parochial schooling for
theilr children have sought financisl relief from dual tax-
ation - taxation for oublic schools - tultion for paroch-
ial schools,

The first relief came from the financilal suvpvort of
the church through contributions, gifts, and grants, As
soclety rapidly chesnged soclally, culturally,yand eco-
nomicelly new demands for financial assistance were pre-
sented requesting public money for non-oublic parochial
gschools, The states have refused sgain and again indi-
cating that such aid would constitute 2 violation of the
First Amendment to the U,3, Constitution; Semaration of
church and state clause, The controversy has been the

subject of private ovinion, informal and formel studv,

3G1en A. Cabert, A History of the Roman Catholic

School System in the U,S “A Documentary Dissertation’
(Ioyola University, 1971;, n, 182,




commission investigation, and litigation, Federal, state,
and local support have been solicited and received in the
gtruggle to provide funding for parochial schools, Federal
enactments, state statutes, and local programs have been de-
veloped and sometime implemented only to find that many are
inconsistent with court guidelines of constitutionality.
Within the last decade, there have been approximately
thirty-five theses and dissertations attempting to clarify
and glve meaning to the areas of financing non-public pa-
rochial schools, urban non-public education, and church/

b Metropolitanism, population shifts,

state relations,
inflation, ethnicity, and socio-cultural changes have
also added to the problems of flnanclng urban parochial
schools,

These issues represent areas of major concern and
emphasgsize the need for solid bodies of primary data which
clarify and give meaning to the past and present for the
development and implementation of policies and programs
for parochial school students in the United States, The

current study is undertaken with this goal in mind.

Statement of the Problem:

The problem of public aid to non-public parochial

schools has several bases, First, the federal government

uUniversity Microfilms International, Comprehensive
Dissertation Query Service, (Ann Arbor, Michigan), (April,

1977).




has no direct control or authority over education, Since
education is not mentioned in the Constitution, it becomes
the right of the states under the Tenth Amendment,> States'
statutes, school policles, and programs have many common
features, however they differ sometimes on lmportant ltems
in approach and method, Such differences are manifest in
thelr methods of providing services and programs to students
attending non-public parochial schools,

Second, most disputes regarding financial ald at the
state court levels arise out of differing viewpoints as to
states rights, group rights, or individual rights, Further,
assumptions about the states discretlonary power granted by
the Tenth Amendment have resulted in the passage of statutes
and programs later declared unconstitutional by appellate
courts,

Third, precisely organized patterms of law concerning
non-public parochial ald are not available, Therefore, court
decisions and case law must resolve controversles and glve
operational meaning to written regulations when rules do not
exist on a given question, This shaping of educational pol-
icy by the Supreme Court has brought criticism as reflected
by the following references:

Black Robed School Board
Federal Board of Educatlon

5ArVa1 A, Morris, The Constitution and American Educa-

tion (St. Paul, Minn: wWest Publishing Co., 197L4), p. 115,



Super Board of Education6

Fourth, Meek v, Pittenger7 involving textbook loans,
teacher servlices, materials, and auxillary services to pa-
rochial schools in Pennsylvania, a Supreme Court, decision
struck down several major efforts to ease the financial
burden of parochial school parents,

As a result, many state statutes, policles, and pro-
grams have been challenged and defeated in the courts., Also,
lower, appellate, and federal court decisions have produced
conflicting interpretations between states, Legal guide-
lines are not understood by legislators in drafting legis-
lation, and state school officers are unclear as to which
programs and services are constitutional or not, Many states
have drastically limited or dropped categories of aid be-
cause of additional difficulty in apprlylng state ald formu-
las in urban areas where parochial schools are undergoing
serious financial crises,

These issues stated above bring sharply into focus the
need for information which will assist in understanding the
courts' actions as it relates to programs and services to
parochlial school students, With these issues in focus, chilef
state school administrators may become more effective in de-
veloping more practical ways of providing services and pro-

grams to children attending non-public parochial schools,

6Edmund B. Reutter, Schools and the lLaw (New York:
Oceana Publications Inc,, 1960), vp. .

7Meek v, Pittenger - 95 S. Ct. 1753 (1975).



The findings presented 1n this study represent one such
attempt,

General Research Purpose:

The general purvose of the study was to analyze state
statutes, policies, and practices related to public financ-
Ing of urban non-public varochial elementary and secondary
schools, It generated a body of data based upon primary
information that was clear, and in non-technical language
for use by educational administrators in developing programs
and providing services for parochial school students within
the states,

Specific Research Purvoses:

The specific research nurposes assisted in carrying
out the general research purpose of the study, They in-

cluded:

1, To identify selected U,S, Supreme Court decisions
which have influenced public financing of non-
public parochial schools,

2, To determine what state statutes, state Board of
Education policies, and programs exist related to
public financing of parochial schools in the four
focus areas of textbooks, special subject teachers,
auxlillary materials, and cooverative/innovative
programs,

3., To identify simllarities in statutes, policies, and
practices among the fifteen selected states with
urban parochial school characteristics,

4, To analyze how the fifteen selected states have re-
acted to selected U,S, Supreme Court decisions,

5. To develop a summary, draw conclusions, and make
recommendations relating to public financing of
non-public schools,



Data presented in the study 1is expected to assist
school officers in knowing what public finsncing other
states provide to varochial school students and how this
financing 1is accomplished, It will help them identify geo-
gravhical characteristics, legislative trends, revenue
gources of other stateg, and possible sources of new support
for parochlal school students, The analysis of data may pro-
vide s valuable source of information in the vlanning and
implementation of gtate non-nublic parochial school prograns,

Scorne and Limitations of the Studyv:

A preliminary survey effort was conducted in order to
determine the availablility of statutesg, programs, and court
documents, For the purposes of satisfying the design (Nar-
rative Analysis), the importance of this preliminary stevo
wag kept in mind,

The results of this pilot effort showed that avproxi-
mately twenty-five lower, avpellate and Supreme Court
decisions could be identified for consideration in the study,
Although the study involved a nationwide study, the focus was
limited to states within urban dloceses/archdioceses which
have high concentrations of varochisl school students (have
student elementary and secondary enrollments of 50,000 or
more) and represent each of the six geogravohicsal regions of
the United States (Northeast, Middle Bast, Plains, Great
Lakes, South, and West Far West),

The historical anslysis was limited to:



~-3tatutes, policies, and programs related to the four
ma jor areas of the study: textbooks, teacher services,
auxillary services and materials, and coonerative and
innovative programs,

-Challenges of major professional and citizens groups.
-3ide effects and Implications,

Some states reactions (restructuring of programs,
statutesg) to U,S. Supreme Court decisions are still in
vrogress, therefore, the z2nalysis 1s limited to data re-
garding past and present actions,

Interpretatlon of the law 1s the business of the
court, Legislators formulate statutes, school boards gen-
erate policy. Then chlef state school officers use them as
guldelines in the operation of schools., Conflicting lower
court decisions limit comparlsons and generallzations,

It i3 important to remember that information vpresented
here does not seek to replace advice of counsel or an attor-
ney, nor produce final guidelines, but rather to assist edu-
cators in understanding theilr legal rights and responsibili-
ties related to non-nublic mnarochial school financing and
rrogramming,

Definltion of Terms:

Public School-a term used in the study referring to schools

established, recognized, certified, and financed by the state
for its school age children, The state has the primary re-

sponsibility for these schools,



Private School - any non-public school or system owned,

operated, and financed by private citizens, groups, or
organizations,

Non-Public Parochial Education - any non-public school/

system owned, operated, and/or financed for Religious/
Sectarlan purposes by private citizens, grouvs, or or-
ganizations,

Parochlade - State and local laws that are aimed at pro-

viding aid to parochial schools or students,

Diocese - A basic administrative unit composed of churches/
parishes and districts and administered by a Bishop.
Archdlocese - A basic administrative unit composed of chur-
ches/parishes, districts, and Dioceses and administered by
an Archbishop,

Public Financing - using public tax dollars used to pro-
vide materials, services, and programs,

Chief State School Officer - the person charged with the

responsibility of operating schools within the state,
Elected or appointed, he usually has a title of State
Superintendent, or Director of Public Instruction,

Church/State Relationg - the "establishment" clause of

the First Amendment designed to produce separation of
government and Religilon,
Textbooks - non-sectarian/religious basal books provided

either on loan or free,

Special Subject Teachers - the use of specialized person-
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nel in non religlous areas as reading specialist, teacher-
librarians, shop teachers,

Auxillary Services - special services as psychological,
health, consumer education, vocational education, driver
educatlion,

Cooperative Programs - public and parochial school joint

programs as dual enrollment, reading exchange classes,

cultural exchanges,

State Statutes - a school code - statutes at large - state

school law, These terms are used synonymously in this study,
Urban - Dloceses and Archdloceses within a state having stu-
dent enrollments of 50,000 or more,

Released-time, shared-time - a program operated cooveratively

by a public and a parochial school for the purpose of re-
leasing public school students during the school day for
religious instruction,

Dual Enrollment - students who are enrolled in both a public

and a parochial school and receiving instruction from both,

Ecumenical Schools - an alternative interdenominational school

operated by several Christian denominations, but independent
of either,

L% d y _schools -~ a program where students are dismlissed after
four hours of class one day each week after which time they
are dismlssed, Teacher inservice, team planning, and other
related faculty activities continue,

Voucher - a method of providing direct ald to parents in the

form of redeemable certificates for use at any school of
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thelr choice, public or non-public,

Lower Court - the trial and Inferior Court within the statés.

Appellate Court - the highest court in the state, usually
called the 3tate Supreme Court.

Federal Court - any of the ninety two district courts on the
U.S. Court of Appeals,

Supreme court - the highest appeals court 1n the United States,
Tests of Congtitutionality - standards applied by the courts
as to the legality of statutes, laws, and programs,

Friends of the Court - a person or group not involved in a
case, but supplles arguments, evidence, authority, or counsel
that may cause the present decision to be made in his Inter-
est,

Opinion - a statement by a Judge or Court detalling reasons
upon which the decision and his judgment is basged, It is
separate from the decision and may be pro or con,

Litigation - a dispute brought to a court of justice for

the purpose of enforcing a right.

Reporter Region - Court publications of all decisions of the
gstate appellate courts, The country is divided into nine
reglions,

Preponderence - having more weight, being more credible, or
convincing on one side than the other,

Authority - the leglislative source of funding.

Legal Question - that point which partles are not agreed,
and submits it to the decision of a Judge and/or jury.
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Revenue Sharing - a method used by the Federal government

to return some of its tax dollars to the states for the
operation of its programs,

Types of Parochial School Aid:

Direct - ald that goes directly to the child or parochial
school wlthout passing through the public schools or other
public agencles,

Indirect - ald that passes to parochial schools or students
through public schools and agencles, Dollars, services,
programs, or credlits are included,

Basic - aid that is intended to support foundational programs

and services in the operation of parochlial schools,

Supplemental - ald that augments baslc programs/services,
Pergonal - aid to the person (child or parent),

Ingtitutional - aid to the schools, dioceses, archdlioceses,

Instruments:
The instruments used included:

I. Letters of inquiry
A, Chief State School Officers
B, State Departments of Education
C. Professional and Citizens Groups

II, Survey deslgned specifically for this study
(See copy in appendix B)
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Design of the Study:

The over-all design of the studv may be labeled Des-
eriptive Anslysis (Documentary - Frequency). Treatment of
the purposes 1s not limited to a revort of "what exists",
but also an analysis of imminent characteristics, vpatterns,
and trends that may shape future educational statutes, po-
licies, and programs for non-public parochial schools in
America, Although the design varies somewhat from the usual

descriotive research, it reoresents a first step in charting

territory for later exverimentation and the management-type
decisions of state school officers.8

Because certain facts, questions, and characteristics
relating to non-public narochial aid have been unclesr or
obscure, the above designs and treatment were used in order
to discover influential forces which shape statutes, nolicles,
snd practices among the states,

The analysis of statutes, policles and practices was
conducted in terms of consistencles, variations in method,
comvarisons, contrasts, and trends among/between the states,
In order to achieve the purposes of the investigation, a
five step procedure is used, the first two being documentary
in nature, This allowed for the analysis (stev 3) to pro-
ceed based uvon primary, factual, and chronologically or-

ganlzed data,

Pregsentation of material in the analysls, definitions,

8Dav1d R, Cook, A Guide to Educational Research (Boston:
Allyn and Bacon, 1972) p, 47,
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and summaries sections relating to characteristics, patterns,
and trends in financing was made, using a narrative analysis
style for ease of understanding and clsrity by school admini-

strators (stevs 3-5); adopted from Good's Educational Research

Kethod.”

It is exvected that this investigation will not only
add to the existing body of knowledge relating to the develop-
ment of constitutional non-public Daroc@ial school programs,
but that the procedure used will be useful in researching
other similar educational issues - state aid vprograms, church/
state relations, etec,
See Procedure Section - Step 3 for further descriptions in

detall,

Procedure and Method:

The descriptive-survey method of research was used as
described by wood., Good indicated that the purposes of this
method may be the following:

-Securing data concerning existing situation

-Identifying standards/morms for comparison

-Determining how to make the next step

~-Instruments (development, administration, and
0

treatment)l

Step 1: Collection of Data

Ycarter V, Good, Introduction to Educatlonal Research
(New York: Appleton-Century-Crofts, Inc., 1959), p. 167,

101p14,, p. 191.
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Preliminary survey
Copies of state school codes obtained (50 states)
from the state offices and/or the publication of

Statutes at large,

Letters of inqulry sent to elight professional and
citizen's groups requesting information, Dis-
sertations related to the toplc from agencies listed
in Related Literature section obtailned by written
corresvoondence,

Survey sent to fifty state chief achool officers,

Hesponses to instrument designed to yleld data

regarding:

-what state statutes, policlies and practices have
exlsted or currently exlist in the four major areas
of this study.

-survey questionnaire coded to include kinds of
Dioceses within state by enrollment figures and
region,

(1) Urban

(2) Inner City
(3) Fringe City
(4) Rural

(5) New England
(6) Mid-East
(7) Great Lakes
(8) Plains

(9) Southeast
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(10) West and Far West
(11) Other
~Urban/inner city Dioceses represented the focus of
the study. Others were considered for side effects
and implications.

E, Summary of U,S, Supreme Court Decisions 1880 to
present, historical notes, digest, and interpreta-

tion, U,S, Annotated Code,

F. U.S. Supreme Court decisions on Education - Federal
Digest, Speciflc case - The Constitution and American
Education 1974 Morris,

G, Obtained a copy of the U,3, Constltution - U,S,

Annotated Code,

H., Translation materials - Dictlonaries: Black's - 1

volume

Bourier's - 2 volumes

Kelsoe's Programmed Introductlon to lLaw

Step 2: Sorting and Organlization of Data
A, A tally and summary in table form was constructed
of state statutes, policies, and practices categor-
ized into four major non-public parochial school
ald areas:
(using table format)
-free textbooks
-auxillary services
-special subject teachers

-innovatlive and cooperative programs
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U,S. Supreme Court tests of constitutionality
categorized for each state's statutes, policies,
and/or practices,

U,S. Supreme Court declsions and related cases
categorized into the four major areas in chrono-
loglical order,

Specific practices and programs categorized into
four major areas for documentation and illustra-
tion: 1,e,, textbooks, teacher services, auxlillary
services and materials, and cooperative and in-
novative programs,

Positions taken by citizen's groups charted in
table form,

Format developed for presentation of material -

Carter v, Good,

Step 3: Analysis

Data Analysis Procedures

The analysis and treatment of data do not require a

legal background in that data used to formulate character-

istics, patterns, and trends were developed from lower

court cases and Supreme Court declisions already interpreted

by legal experts, Translation of technical language were

handled as mentioned in methods and procedure section,

Where lower court decisions were found to be conflicting,

the first reliance or focus was on Supreme Court decisions,

If no Supreme Court decision 1s avallable, the second line
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of defense was precedent, Where neither of the above was
found, this was pointed out and no recommendations or sug-
gestlions are given,

In order to satlsfy the purposes of the study, the

following interpretive criteria references was used:

I. CONSTITUTIONAL CRITERIA - In order to be consti-
tutional, a statute, policy, or program must have
pagsed the "primary secular effect test" as ap-
plied by the U,S, Supreme Court to
A, free textbooks
B, teacher services
C. innovative and cooperative programs
D. auxillary services

II. COURT CONFLICT CRITERIA - The Supreme Court rep-
resented the final authority and the primary basis
for analysis, In its absence, lower court agree-
ments and precedent were secondary bases, No
further rules or tests are used as a basis for
analysls,

III, GEOGRAPHIC CRITERIA - Each state 1is in one of the
nine Heporter Reglons, Comparlisons and contrasts
within the region generated likenesses and dif-
ferences among a majority of states within the
region determined the findings presented.

IV, TREND CRITERIA - Lower court decisions sustalned
by the Supreme Court represents a trend in pro-

viding progrsms and services, Lower court agree-
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ment and precedent represented possible course
and direction,
V.PATTERNS AND SIMILARITIES CRITERIA - When two
or more states participate in the same Friend of
the Court Litigation, common lawsuits, or small
compacts, for purposes of this study, their sta-
tutes were classified as similar or patterned,
-gtates that provide textbooks, teachers, programs,
services dilrectly are simllar or patterned,
-states that provide textbooks, teachers, programs,
services indirectly are similar or patterned,
~gtates that mandate ald from their general, special,
etc, funds are considered simllar or patterned,
For each of the four areas under investigation

textbooks, special subject teachers, auxillary services, and

cooperative programs, the analysls was conducted in terms of

the following:

A, Consistency - statutes, policles, and practices in
urban areas may be in agreement, or the same among
several states and dloceses, Friends of the court
litigations, State's Attorney's opinion, or common
lawsuits have produced consistent legislation and/
or practices in some dloceses, states, or reglons,
These factors are highlighted in the analysis,

B,Variations - Differences exist in state methods of

providing the same kind of aid, These differences
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(variations) are found in the statutes, volicies,
and/or practices were examined in terms of the
kind and amount of change present,

C.Comparisons and Contrasts -~ Likenegses and Dif-

ferences in method, source, amount, and expenditure,
Statutes, policies and ovractices of the states were
examined in order to find out how they are alike or
different, Such items asg, source of revenue, amounts,
and vercentage of vper pupll expenditure were consider-
ed,

D.Trends - General course and directlion for providing
future aid to non-public parochial schools, State's
statutes, policies, and practices currently existing
were examined in order to determine general course
and direction, Factors conslidered include: age of
statute, method of financing Parochiade programs,
source of revenue, percentage of ver pupil expvendi-
ture,

TREATMENT OF TRENDS IN THE NARRATIVE

Trends were develoved a3 a method of looking at the

past and present 1ln order to voint out possible future courses
and directions, The Supreme Court and legal experts have in-
terpreted the law and made declislons based upon a preponder-
ence of fact, evidence, and precedent, Utllizing this data as
a base, trends related to providing aid to non-public schools
were formulated, The following vrocedural steps were carried

out in the narrative to further analyze the trends as ldentl-
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fled:

1,

3.

Legal trends were developed from the dats that assisted
in determining whether or not lower court declsions con-
flict, whether definlite and clear areas of aid have been
established by Supreme Court declisions, and the number
and type of cases awalting adjudication by appellate
courts,

Geographic trends were developed from data that helped
In determining similar methods of providing aid within
the region, and where opposition to aid originated from
within that region or state,

Statute trends were developed from data that asslsted

in determining whether state statutes specifically man-
date ald to pasrochial school students or implied it, and
where the authority and source for revenue generated
from most frequently,

Programs and services trends were developed from data
which asgsslst in determining whether certain programs

and services are being provided or excluded categorically
by a majority of states, the number of programs and ser-
vices provided, and whether they are increasing or de-
creasing,

General trends were developed from data regarding citi-
zens groups positions for or against parochiade, oppo-
sition stratagles, and constitutional grounds for

challenging parochlade as cited by case brlefs,
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Step 4: Definition of terms:

Legal terms and technical language underlined for defining

and/or translation, (Specific for related literature),

Iatin and Cld English terms are replaced as needed for

clarity and understanding,

Step 5: Summary and Recommendations:

A, A summary of state statutes, policies, and practices
giving textbooks, special subject teachers, services,
and cooperative programs to urban non-public parochial
school children were given from the data, charts, and
illustrations,

B, Selected constitutional and unconstitutional statutes
as challenged by groups and declided by the U,S, Supreme
Court are clted,

C. A summary of urban similarities, differences, and con-
trasts in statute structure, state and regional patterns
are clted,

D, General trends and suggested guldelines are offered for
use by chief state school officers and educational prac-
titioners prior to developing programs and establishing
practices for non-public schools in a state, (Supreme
Court Justice's opinions used here)

E, Suggestions for further regearch generated,

Summary :

Inquiries were sent to the State Departments of Educa-

tion as representatives of the fifty states requesting school

codes, statutes at large, or laws relating to non-public
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parochial schools., Representatives of forty-two states or
84% responded with the requested material, with some sending
additional material, Two states indliecated that no statutes
provide ald to non-public parochial schools and therefore
could not respond, For the eight states, or 16%, not re-
sponding, school codes were obtained from the Loyola Uni-
verslty curriculum library and the Chicago State University
lending library, Responses were received over a three

month period from 100% of the states and regions where
litigation involving parochliade has occurred,

The survey of chlef state school offlcers was sent
to all fifty states, Forty-two responses, or 84% were
recelved, According to purposes of survey, the enrocllment
figures received fifteen gstates, or 30% have student en-
rollments of 50,000 or more which determines urban status
for focus in the study. For chief state school officers
not responding, enrollment statistics were obtained from
the Council for American Private Educatlion (CAPE), Washing-
ton, D,C.

The data received were categorized, tabulated, and
presented to facllitate interpretation of the findings,
They are treated collectively so as to protect the con-
fidentiality of the respondents, Coples of the survey as
summarized were compiled and sent to chief staste school
officers who requested them,

The following chapter reviews the literature per-

tinent to the study,
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The data obtalned through letters of inguiry, surveys,
sesrch agencles, public institutlons, and private groups is
pregsented and discussed in the followlng chapter, It reviews

only those materials considered pertinent to the study.



CHAPTER II
REVIEW OF REILATED LITERATURE

In order to achieve the purposes of the study, it was
imvortant to collect primary and factual data related to
statutes, policies, and vrograms that provide public financ-
ing for urban non-public parochial elementary and secondary
schools, It was further important to organize the data into
a non-technical and meaningful sequence which assists in
thelr presentation and analysis for use by state chief school
offlicers, state devartments of education, and other educators,

The information presented in this section surveys two
ma jor areas: (1) an overview of the legal framework for pub-
lic financing of non-public parochial schools; historical
background, the main issues, recent court lltigation, and
side effects, and (2) related studies and investigations,

This chapter does not include all of the literature
researched for the study., Approximately one hundred eleven
studies were reviewed with the ald of the Xerox University
Microfilm Services.1 The materlal presented revpresents a
comnpilation of the literature that has significance to the

above mentioned areas,

lUniverslty Microfilm International, Comprehensive
Dissertation Query Services, (Ann Arbor, Michigan), (April,

1977).
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OVERVIEW OF THE LEGAL FRAMEWORK
FOR FINANCING NON-PUBLIC SCHOOLS

Religion in a Natlion can be a strong force, serving
elther to unify or divide a peovple, In the United States,
there is no one religlous viewpoint, or official religion,
Church and state are separate entitlies; thus, religions in
America coexist with each other in a secular state, Wwhile
harmony usually prevalls, friction sometimes threatens this
veaceful coexistence,

Since the United States Constitution does not mention
education, it has been delegated to the states under the
"reserved powers" clause of the Tenth Amendment, Numerous
reasons have been suggested for the lack of reference to
education in the Unlited States Constitution, The founding
fathers of thls country had recently freed themselves of
highly centralized forms of government whose administration
they felt was unendurable, Therefore, they were not pre-
vared to grant the federal government any more power than
necessary, Many of them were products of private schools
maintained and operated by religlous groups. They felt
that education should be a functlon of the home and church,
and should not be interfered with by the federal govern-
ment, Many of the framers of the United States Constitu-
tlon, such as James Madison, Thomas Jefferson, and ueorge
Mason, were strong advocates of separation of church and

state, It was bellieved that “"religious freedom was the
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crux of the struggle for freedom in general...."z

The first instance of Federal legislation directing
public money to public schools took place before the U,S,
Constitution was sdopoted, The Ordinances of 1785 and 1787
provided for land grants to the territories for the main-
talnaence of public schools and establighed the policy that
"religion, morallity, and knowledge beilng necessary to good
government and the happiness of mankind, schools and the
means of education shall forever be encouraged".3 This act
gave impetus to the development of school systems in many
states,

Subgequent instances of the Federal government pro-
viding for public education include:

~-The Morrill Act - 1862 - Establishment of land grant
colleges

-U.S., Office of Education Act - 1867 - Established by
federal statute, the purpose
of this office was to col-
lect statistics and facts,
and to disseminate informa-
tion to zid education 1In the
United States

-Hatch Act - 1887 - This asct provided funds for agri-
cultural research

-Smith-Lever Act - 1914 - This act provided funds for
the extention of agricultural
studies

-Smith-Hughes Act - 1917 - Provided ald for teacher
study, preparation, and

2Reuter, Schoolg and the law, p. 15,

3arval A, Morris, The Congtitution and American Educa-
tion (St. Paul, Minn,: West Publishing Co.,, 1974), D. 377.
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galaries in areas of agri-
culture, home-economics, trades,
f industry, and commerce

~Vocation Education Act - 1917 - Federal aid to supvort
vocatlional education in second-
ary schools

-Smith-Bankhead Act - 1920 -~ Provided aild for the re-
habilitation of disabled per-
sons

-Civilian Conservation Corps - 1932 - Federal supvort
of educational activitlesg in
connection with the conserva-
tion corps

~National Youth Administration - 1932 - Federal support
of educational activities in
connection with the Vocatlonsl
Youth Administration

~Agricultural Adjustment Act - 1933 - Federal support
of education of farmers, im-
migrants, and Indians

~Lanham Act - 1941 - Under the direction of the U,3.
Office of Education, this act
provided aid for training war
plant workers

-G,I, Bill - 1944 - Following World war II and the
Korean war, grants were vpro-
vided to servicemen for theilr
education in high school or in
college, Funds were allotted
for books, tultion, and living
expenses

~National School Lunch Act - 1946 - Improved lunch pro-
grams in non-public and public

gschools

-Special Milk Program Act - 1958 - Similar to the lunch
act, funds are provided for en-
couraging children to drink
milk and supplying it to the
schools

-Vocation and Economic Opportunity Acts - 1963-64 -
Formula grants are provided
for state agencles to assist
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in supplying programs to per-
sons of all ages who desire
and need educational trailning
for career vocations

-Environmental Education Act - 1970 - Project grants
to encourage education about
problems of environmental
quallty and ecological balance
through development of new
approaches, inservice training,
evaluation, and dissemination

-Drug Abuse Act - 1970 -Project grents are provided
for public and private groups
for coordlnation of drug abuse
preventlon programs in schools
and communlties

-Emergency School Ald Act - 1972 - Provides funds for
wider inclusion of private
schools in Federal programs
such as bi-lingual education,
ethnic studies, guldance and
counseling, etc,

~-Special Projects Act - 1974 - Consolidation under the
educational Amendments of 1974
of most discretionary programs
and funds of the U,S., Commlis-
gsloner of Education

-National Defense Educatlion Act - 1958 - Strengthening
of svecific areas of education:
Mathematics, Science, Forelgn
Languages, Counsellng

-Elementary and Secondary Education Act - 1965 - Federal
ald to elementary and secondary
schools for compensatory and
auxlllary programs, public and
non-public

It is under the "child benefit" theory that many paro-

chial school students participate In tax supported programs,
Agsistance such as free lunches, milk, guidance counseling,

and transportation, health services, vocational programs,
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books, are provided directly to the students, not the
s;chool.LL Although massive amounts of public money have
been provided for students 1n parochial schools by the
federal government and the states, it has been difficult
to deliver these dollars because of the first amendment
questions not yet totally resolved,

The First Amendment of the U,S, Constitution pro-
vides that, "Congress shall make no law respecting an
establishment of religion, or prohibiting the exercise
thereof...."5 The first prohibition 1s called the "es-
tablishment clause" and the second, the "free exercise
clause"; these two clauses provide a double guarantee of
religious freedom while maintaining a sense of neutrality,
When fully lmplemented, these two clauses produce a sep-
aration of church and state, Further, these vprovisions
have been incorporated into the Fourteenth Amendment
under the due process and equal protection clauses, and
apply to the states and thelr subdivisions,

The Tenth Amendment to the U,S. Constitution states
that "power not delegated to the United States by the Con-
stitution, nor prohibited by it to the states, are reserved

6
to the states regpectively, or to the people,,,," This

Joseph Rivell, "Aild to Private School and the Child
Benefits Theory" (unpublished E4d,D, Dissertation, Boston
University, 1972), p., 1754,

5Morris, The Congtitution and American Eduecatlon, v.377.

6Edmund E, Reutter, Schools and the Law (New York:
Oceana Publications Ine., 1960), p., 16,




provision makes it clear that the federal government is
limited to certain specific powers, The states and the
people can exercise any powers not prohibited by this
provision,

The Fourteenth Amendment to the U,S, Constitution
guarantees that "no person shall be deprived of his
rights without due process of law...."7 and must be
afforded "equal protection"; this provision has been
interpreted to include children who attend public and
non-public schools in a state.8

In an educational context, three types of con-

stitutional law problems have arisen:

(1) Those concerning attempts to prescribe religion
as a part of the publiec school curriculum; (2) Those
concerning attempts to obtain public tax funds for

the support of parochlial schools; and (3) Those con-
cerning a public school curriculum requirement that

1s alleged to violate a pupil's right to the free
exercise of his religion,

While there 1s conslderable similarity among the

fifty state systems of schooling, education in the United

States has been developed on the general principle of
state responsibility and control, The states have
rlenary power over education and are responsible for es-

tablishing free schools, whereby children may recelve a

31

7Reutter, Schools and the law, v, 16.

8Barera v. Wheeler

9Morris, The Constitution and American Education,
P. 375.
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good common school education,

About five million students attend private or parochial
schools in the Unlted States and approximately ninety-eight
percent of these students attend Roman Catholic parochial

schools.10

All of these schools have a right to exist under
Pierce vs, Soclety of Sisters, 1925.11 Parents of students
attending these schools must financially suvpport them and
are seeking rellef through a variety of leglslative and ju-
dicilal devices that would channel public tax funds to private
and parochlal schools thereby relieving tuition payments in
full or in part,

Traditionally, parochial schools have been supported
by tuition and local church revenues, Soclilety and the courts
have Interpreted the First Amendment to mean that general
education, sponsored by religious grouvs, is to be deniled
most forms of tax assistance, Currently, thirty-eight state
congstitutions explicitly deny publlc funds for sectarian ed-
ucation while the other twelve do not rule out such assistance,

Financial aid may be classified as direct or indirect,
bagsic or supplementary, personal or institutional, Direct,
baslc, and institutional support of varochial schools 1s
ruled out for the following reasons:

(1) most state constitutions currently rule out such

ald to varochial schools;

01p1d., . 409,

S ma——

l1pi4,, p. 409,
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(2) the United States Supreme Court has declared such
ald as unconstltutional;

(3) such supvort, if approved, would result in re-
strictions that would limit the independence root-
ed in the nature of parochial schools,

Many states provide indirect and/or suvplemental aid
to parochial schools, This aid is provided directly to the
student in order to avoid the separation of church/state
issue, The methods and sources of providing ald have gen-
erated some litigatlon and veriferal issues that will be
discussed in Chapters III and IV, Several of these methods
and sources used by the states include:

(1) General state funds - services and programs such

as transportation, textbook loans, and
gspecial subject teachers are provided
through the states distributive fund,
Approximately thirteen states currently
provide this type of aid,

(2) Federal funds ~ Massive ald to elementary and

secondary schools is provided through NDEA -
1958 and ESEA - 1965, Services and pro-
grams such as speclal subject teachers,
textbooks, machines, innovative progranms,
vocational education, driver education,
guldance and counseling, lunch and break-

fagst are provided,
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(3) Lotteries - Lotteries were egstablished as an
additional source of revenue for parochial
school programs, Since the first experi-
ment in New Hampshire, 1964, lotteries
have been operating in thirteen states and
Introduced in sixteen others.12 Only four
states earmark funds for education: Connec-
ticut, New Hampshire, New Jersey, and New
York, The moral question of legalizing lot-
teries aside, they do appear to offer some
relief to financially pinched state treassuries,

(4) Vouchers - The voucher system has been exveri-
mented with in New Hampshire, New York,
and California by the federal government,
Parents would be glven redeemable vouchers
issued by a local "Education Voucher
Authority" as payment for a child's educa-
tion at any school, The parents as con-
sumers would select the best school for
their children, In order for this system X‘
to be effective, a first-rate system of )
gathering and disseminating school infor-
mation would be needed,

(5) Tax Credits - A plan of allowing parents who send

thelr children to parochial schools to either

121me111e Gigante, "State Lotteries and Educational
Finance" Phi Delta Kappan, Vol, 57 No.,7 (March, 1976) p.476,
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purchase services or products free of tax-
ation or to deduct these payments from
federal or state taxesg,

(6) Tuition Grants - The state provides funds for

Instructional services received at paro-
chial schools, Parents are re-imbursed
after the secular services are given,

Attempts to direct tax funds to vparochial school stu-
dents have been generally classified in thils study in four
areas: Auxillary services, textbook loans, instructional
materials and equipment, and innovative and cooperative
vrograms, Certain programs and services to parochial school
students have been allowed to stand while others have been
struck down by the courts as unconstitutional, The two
main issues that have determined whether or not ald is al-
lowed have been (1) the Child Benefit Theory and (2) Exces-
sive Entanglement, These two issues are presented briefly
in this section and will be further discussed in Chapters
III and IV,

The Child Benefit Theory is based upon the premise T
that al1ll children have a right to be provided an education
that will develop suffliclently the mind and character, thus
enabling him to know how to 1live and particivate effectively |
in American democracy.13 This right 1s guaranteed in the

First Amendment and protected under the Fourteenth Amendment,

13Morris, The Constitution and American Education p.,113,
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The Chlld Benefit Theory further suggests that ald may be
provided to the child wherever he may be: public, private,
or varochial school, Under this principle, public tax
dollars provide programs and services directly to the child,

All forms of aid under the Child Benefit Principle
have not been sustained by the courts., Some have been
ruled out because of Excessive Entanglement between church
and state, The "free exercise" and "establishment" clauses
of the First Amendment provide the basis for Excessive in-
tanglement with matters of church and state, Any ald that
would violate the tenets of the First Amendment or impair
the free exercise of religious freedom creates entangle-
ments which are protected under the Fourteenth Amendment's
due process/equal protection clauses,

Most of the existing cases have been filed under the
Fourteenth Amendment, alleging that certain programs and/
or services to parochlal school students deprive others of
thelr First Amendment rights, Therefore, the Child Benefit
Theory vs, Excessive Entanglement must be reviewed again by
the court to determine which orograms/services can be con-
stitutionally allowed for children who attend parochial
schools, Two recent U,S., Supreme Court decisions, Meek vs,
Pittenger, and Wolman vs, Walter, bring these l1ssues into
sharper focus, W%hile deciding the Meek case, the court
referred to the Wolman case still being adjudicated in Fed-
eral district court, An avparent inconsistency or conflict

is found in the court's rulings relating to auxillary ser-



vices; strubk down in Meek and upheld in Wolman, However,
a consistent rationale was given as it relates to the pri-
mary, secular effect of the program/service,

The criterion for the rulings in both decisions in-
volved a general adherence to the Child Benefit Princivle,
The Pennsylvania statute did not create a strictly non-
religious role in providing the services thus creating
excessive entanglement, The Ohlo statute specifically
spelled out state controls and administration thus achiev-
ing the primary, secular effect, Several periferal lssues
were ralsed by Jjudicial opinions in both cases that pro-
duced side effects and implications that will be mentioned
in Chapter IV and suggested as areas for further study.

States' statutes that provide programs and services
to parochial school students have been challenged in the
courts by professional and citizen's groups., All four of
the ma jor areas of focus in this study have been the sub-
Jects of the litigation,

Together, the American Jewish Congress, the Civil
Liverties Union, the National Assoclation for the Advance-
ment of Colored People, and the U,3, Catholic Conference

have flled more than forty lawsuits challenging the con-

stitutionallity of state statutes providing aid to non-public

varochial schoolg.lu

14Thomas J. Flygare, "State Ald to Parochlal Schools:
Diminished Alternatives" Phl Delta Kappan, Vol,57 No, 3
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The rebuffed parochial schools now can turn for aid
to about a dozen programs provided by the sweeving pro-
visions of the 1965 ESEA Act and its subsequent amendments
which channel indirect ald through the still standing cases
of : BEverson vs,., Board of Education15 - Transportation to
parochial school children, and Cochran vs, Loulislana State
Board of Education16 - free textbook loans,

There is no precise estimate of the value of federal,
state and local ald programs to parochial schools, However,
state ald alone, once limited to a few scattered instances
of busing and textbook loans, was more than $#100 million
in 1970,17

At this pvoint in the history of education in the United
States, we are still embattled in the fight over "control”
of education, The courts have exvlicitly intervreted the
U,S, Constitution (Tenth Amendment) to mean that the state
and its people have plenary control and responsibility,

Originally, the founding fathers, "framers of the
Constitution", wanted to limit the federal government from
unduly controlling or establishing religion through education,
They accomplished this goal with the First and Tenth Amend-

ments, They later added the Fourteenth Amendment "due pro-

1SEVerson v. Board of Education - 330 U,S., 1, 673C
504,91 (1941) N,J,

16

Cochran v, Board of Education - 54 Cal 375 (1880)

17Rolf Winter, "The Crumbling wWall", The Wall S3treet
Journal (November 10, 1970) p. 3.




39

cess" which protects chlldren in a state from being de-
prived of thelir right to a good public school education,
The lssue is how can the states meet thelr responsibility
of providing all public and non-public students in the
state with a good education without violating either the
First or the Fourteenth Amendments,

Final solutions to the issues, legal and moral, are
not available, States are still structuring legislation
and new programs designed to meet court tests of con-
stitutlionality, As related litigation is adjudlcated, the
states and educational officers will have a better frame-
work for providing aid to parochial school students and a
beginning at solving some of its financial problems,

The child beneflit theory has provided a broad founda-
tion rule for spending public dollars on parochial and pri-
vate school children as long as the court tests (primary -
gsecular effect) are met, What is more lmportant than the
rule, test, or who wins cases 1s that these issues do nog
interfere with the state's responsibility for quality ’
public education for all children, If too much of our
energies and time are spent gstructuring statutes, policies,
and programs, and vpreparing court fights, the serlous prob-
lemsg of financing education in the United States will be
neglected and both public and non-public education will

suffer while bordering on the brink of bankruptcy,.



RELATED STUDIES AND INVESTIGATIONS

State Statutes - Policles - Programs

Few formal investigations exist relating directly to
parochial school statutes, policles, and programs financed
by public dollars, Most information available has been
compiled by legal researchers, federal or state commissions,
or interest groups (pro and con),

Morris notes that the importance of varochial education
is revealed by the fact that forty-eilght of the fifty states
have constitutlonal provisions requiring that the state leg-

1slature create a system of public education for all children

in a state,l®

Kollar in a study on judiclal opinions suggests reasons

for this emphasis on education,

The dominant purposes of compulsory education
are the development of good ciltizenship and the
development of sufficient intellectual skills....
The overall goal seems to be the development of
sufficient mind and character that will enable a
person to know how to live and pi§t1cipate ef-
fectively in American democracy.

Former Justice Frankfurter further noted the reasons
for understanding how we arrived where we are today:

..ointo the public school system of today is the
story of changing conceptions regarding the Amer-
lcan democratic soclety, of the functions of
state-maintained education.,.and of the role

18

p. 113,

1981a1ine J. Kollar, "Judicial Opinions Involving
Public Funds or Services for Nonpublic Elementary and
Secondary Schools" (unpublished Ed,D, dissertation, Duke
University, 1974), p. 130,

Morris, The Constitution and American Education,
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therein of the free exercise of religion by the
peoprle, The non-sectarian or secular public
school was the means of reconciling freedom in
general with religious freedom, The sharp con-
finement of public schools to secular education
was a recognitlion of the need of a democratic
gsoclety to educate its children in an atmosphere
free from pressures,.,,.and keep scrupulously free
from entanglement in the strife of sects....
Thls development of the vublic school as a sym-
bol of secular unity was not a sudden achieve-
ment nor attained without violent conflict,<20
Religious influences on education 1s not restricted to
parochial education, nor is it of recent origin, Horace Mann
was forced to defend himself against the charge of beilng anti
religious when he attempted to restrict religious instruction
to Bible reading without interpretation and comment. The
issue was not whether religion should be taught in public
schools, but which particular sect and to what extent, Actu-
ally, the major purpose of educatlion was to teach reading so
that the Bible could be read, as witnessed by the "0ld Deluder
Satan"” Act of Massachusetts in 1614,7.21
The Tenth Amendment which establishes power of the
states over education also gives them power to police educa-
tion, Forty-elght state statutes now force parents to send
thelr children to school -~ public or non-public, A typlcal
example of these laws 1s found in Washlngton's statute require-

ments which provide compulsory school attendance at certain

20Mocullum v, Board of Educatlon - 333 U.S., 203-21k,
68 S, ct. (1948).

21
p. 123,

Morris, The Constitution and American Education,
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ages, a safe place to learn, and place an obligation on
parents, or thelr substitutes, to see to it that children
attend school regularly,

All parents, guardians, and other persons in
this state having custody of any child eight
years of age and under fifteen years of age,
or of any child fifteen years of age and under
eighteen years of age not regularly and law-
fully engaged in some useful and remunerative
occupation or attending vart-time school in
accordance with the provislons of Chapter
28A-28RCW or excused from school attendance
thereunder, shall cause such child to attend
the public school of the district in which

the child resides,.,.Proof of absence from

any public or private school shall be prima
facle evidence of a violation of this sectlion,
Private school for the purposes of this sec-
tion shall be one approved or accredited under
regulations established by Ege state board of
education, RCW 284,27,010,

Less than half of the gtate constitutlions make speciflic
references to services, other than educatlon, that a state
may elect to provide, Only one state (New York) has a
constitutional provision requlring that the state provide
a service other than education: (Welfare).23

Peterson, Rossmiller, and Volz indicate that the
state delegates power to state Boards of Education including
legislative, executive, and quasi judicial functions, As

the state Board makes policles, the state superintendent

22
p. 124,

2
3Ibid., p. 113,

Morris, The Constitutlon and American Education,
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usually functlions as the highest administrative officer for
the school system in operating the schools and school dist-
rlcts.zu Policlies, programs, and services for non-public
parochlal school children must be consistent with standards
set forth by legislative action, Well structured and de-
signed programs delivering services to parochial school
students may also qualify for federal revenues,

State statutes and policles generally determine what
programs and services can be provided as 2 minimum to child-
ren in a state, The exact statutory pattern of adminis-
trative operation varies from state to state, 1In the absence
of clear and precise written regulations, the courts provide
interpretive assistance for the development of programs and
services for parochial school students, Chief state school
officers can use the analyses of court decislions and leading
cagseg to design programs consistent with the statutes for
all children in the state,

Since the Meek vs, Pittenger decision in Pennsyl-
vania,25 the constitutionality of many state statutes have
been questioned, services and programs have become fewer in
number, and only a few major areas of ald alternatives re-

main,
2L’LeRoy Peterson, Richard A, Rossmiller, Marlin M,
Volz, The Law and Public School Overation (New York:

Harper and Row Publishers, 1969) bp, 13,

25Vincent D, Sorohan, "Administration of State Ald
Programs to Non-Public Schools, Ohio, Pennsylvanias, Rhode
Island”, (unpublished Ed,D, Dissertation, Columbia
University, 1972) o, 2051,
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Recently, Zlirkel organlzed an eleven member commission
on the impact of court decisions on education: a national
study designed to investigate the measursble effects of
various key court decisions on public education, Then using
the compllation as a base, commission members will design a
model of a hypothetical school district in compliance with
the holdings of the high court, Employing this model, the
commission and other researchers can develop research de-
slgns to compare court decisions with what actually happens
in the field,2®

Terrell H, Bell, former Commissioner of Educatlon, has
sald that "misplaced values and the resultant misspent dol-
lars are a major source of trouble for schools,..the sac-
rifice of a few white wall tires for black walls,.,could
solve our educational, energy, and inflation problems if we
had the will".27

Further, the newly created "By—Pass"28 provision of
ESEA opens up another alternative for parochial schools in
that the state may be by-passed in gerving any eligible non-
vublic school district, This suggests that the federal
government can provide aid not only under the child benefit

2 Perry Zirkel, "Help Needed With Research Study Pro-

posal"” Phi Delta Kappan,Vol, 21 No.3 (February, 1977) p.k4,

27Terre11 H, Bell, AASA Convention Revporter -
Arlington, Virginia (1975) v.2.

28U.S.0.E., Council for American Private Education,
Handbook for Private School Administrators, Washlington, D,C.
(197%) ».6.
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theory, but also directly to parents as well,

Anker's investigation of urban vproblems with the
superintendency found that "the educatlonal systems in
many of America's biggest cities are teetering on the
brink of total collapse, Time-honored methods of gov-
ernance are inadequate, financing a cruel joke,,.the only
solution that makes sense is a national system of financ-
1ng".29 The question then becomes whether the American |
system of financing education can continue to meet the
needs of the present and future if we are to guarantee
equal educatlonal opportunity to all children in a state,

The Schlickman study commigsion has reasoned that
the solutions may rest in three main areas of study:

(1) The role and needs of non-public school students

(2) How non-public schools can be appropriately re-

lated to publlic schools without impalrment of
their freedom

(3) The constitutional means by which the state can

ald non-public elementary and secondary school

students to fulfill its taskBO

|

29Irv1ng Anker, "The Urban Bankruptcy and the Schools"”
Phi Delta Kappan, Vol, 58 No.4 (December, 1976) p. 350,

3OE:ugene Schlickman, The Schlickman Commissgion
appointed by Governor Ogilvie - Illinois (1970).
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Gigante's national study of state lotteries found that
although thls source of revenue is valuable, only four states
funds yield money for education and produces only 2% of the
state's educational expenditures.31

Spillane studled the voucher vlan and found weaknesses
in the voucher system because of the difficulty in providing
a first-rate, fifty state system for gathering and dlssemina-
ting information about public and non-public schools in each
state.32

Attempts to define church/state relations and to give
meaning to financing non-public parochisl educetion are still
too few in number to present final solutions or guidelines.33

Brother Olson's investigation points out that "some
neglected areas on vparochial education need study:

~Consortia and school merger models

-Innovative methods of financing
~-3peclal education programs in non-public education".Bu

This study proposes to provide information for state

school officers that will assist them in knowing what stat-

3lrnecille Gigante, "State Lotteries and Educational
Finance" Phi Delta Kappan, Vol,57 No.,7 (March, 1976)v.476,

32Robert R, Spillane, "Fostering Consumerism in Edu-
cation" Phi Delta Kappan, Vol, 50 No, 3 (November, 1973)
p. 180,

33Joseph Sullivan, "Analysis of Public Aid to Non-
Public Schools" (unvublished Ph,D, dissertation, Yale Uni-
versity, 1974) p., 3272,

3L‘B]:‘ot}w:r John D, Olson, CFX, Doctoral Dissertations on

Catholic Education - 1968-1975 NCEA, Secondary School Depart-
ment, Washington, D,C, p.4,




b7

utes, policies, and practices exist among the fifty states
so that programs and services may be provided to parochial

gschool students conslistent with the law,



CHAPTER III

PRESENTATION OF DATA

Public aid to non-public parochial education is
a reality in America, Aithough many state statutes
providing vprograms and services for parochlial schools
have been ruled unconstitutional, it is unlikely that
all such ald to students will be disoontinued.1 The
general research problem involved an analysis of statutes,
policies, and programs related to public financing of
urban non-public parochial schools, Several specific
research purposes assisted in carrying out the general
research problem:

1, To ldentify selected U,S., Supreme Court decislons
which have influenced public financing of non-
public parochial schools,

2, To determine what state statutes, State Board
of Education policles, and vrograms exlist
anong the fifteen participating states related
to public financing of parochial schools in
the four focus areas of textbooks, special
subject teachers, suxiliary materials, and
cooperative/innovative programs,

3. To identify.similarities in statutes, policles,
and practices among the fifteen selected states
with urban parochial school characteristics,

L, To analyze how the fifteen selected states have
reacted to selected U,S, Supreme Court decisions,

5. To develop a summary, draw concluslions, and make
recommendations related to public finencing of
non-public parochial schools,

1
William A, Kramer, "Viewpoint", Public Ald to
Church Related Schools, Bulletin 304-2, (April 1970) p.3.

L8
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The presentation of data related to speciflic purposes
1-3 will be accomplished in Chapter 3, Chapter 4 will be
concerned with the analysis of selected material, and
Chapter 5 will present the summary, conclusions, and
recommendations,

Good's Educational Research Method was used to
generate data relating to the problem as presented in
the narrative analysis style,

In order to provide clarity and understanding in
the presentation of data, this chapter is separated into
four sections for treatment, First, an introductory
section provides information regarding states particl-
pating in the study, student enrollments, regional
divisions, and criteria for selection, Second, selected
decislons of the U,S. Supreme Court related to parochlade
are identified in chronological order, Third, a nation-
wide appralsal of selected state statutes and practices
in the four areas of the study is presented, Fourth,
data relating to identification of similarities in
statutes and practlces among the fifteen focus states
are presented in terms of: exlsting programs and services,
actual sources and methods of funding, and positions of
profesgsional and cltlizen's groups,

The original design of the study was organized so
that state pollcles could be treated in a separate section,

The data generated did not support such an organization
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in that:

1. Separate policles relating to parochial school
financing were not avallable in all states,

2, In some states, policy implicatlons were
continued within the statutes and financing
practices,

3, Other states had no policies due to constitu-
tional prohibitions,

Therefore, implied and practiced state policies

are discussed within the statute and practices sectlons,
The informatlion presented in this chapter has been
gathered from surveys of Chilef State School Officers,
State Departments of Education, Professional and Cltizen's
groups, lending libraries, and searches of centralized
information centers, Data have been selected for use
on the basis of whether they contribute to satisfying
the purposes of the study, whether the sources are primary,
and whether they asslist with clarity in presentation,
Content within the chapter follow Good's "Educational
Research Method" relating to securing data about the
existing situation and identifying standards for the

next step.2

2Carter ¥. Good, Introduction to Educational
Regearch, (New York: Appleton-Century-Crofts, Inc,,
1959) ». 167.
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Sample for the Study

Data from forty-two states are included in the
initial vortion of this study in an attempt to present
an overall plcture of the United States with regard to
financing non-public parochial education, (Figure 1)
Fifteen programs for financing of the forty-two states
were selected for further analysis, These states were
selected because high concentrations of parochial school
students exlst, student enrollments in elementary and
secondary schools exceeded 50,000, and large urban
centers in each region could be represented for analysis
purposes, (Table 1)

Further, more litigation and opvosition to Parochiade
laws, as presented in this study, have originated in thes®
fifteen states than 1n the other non-focus states combined.

The impact of thils situation is illustrated in the
Mid-East and Great lLakes reglons where approximately
1.5 million or 58% of the 2,6 million elementary and
secondary parochial school students represented in the
focus areas are concentrated, Approximately 3 million
students attend parochial schools in these urban centers,
(Figure 3) This figure represents 17% of the total school
population (public and Private) in the focus states,

The 17% figure 1s somewhat higher than the national selec-
tion of parochial schools rate of 1l4%, possibly due to the

enrollment criterla by whlch focus states were selected,
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TABLE 1

STUDENT ENROLLMENTS (1975-~76) FOCUS STATES

PUBLIC AND PAROCHIAL SCHOOL STUDENTS

State Elementary (K-8) High School (9-12) Totals

Public Parochial  Public Parochial Public Parochial
Connecticut 427,392 Liy, 847 189,757 19,157 617,149 64,004
Massachusetts 800,000 - 390,000 - 1,190,000 144,000
New Jersey 1,072,695 156,306 471,935 70,225 1,544,630 226,531
New York* - 284,000 - 121,000 - 405,000
Pennsylvania - 265,794 - 96,951 - 362,745
Illinois 1,497,000 236,943 724,000 73,886 2,221,000 310,829
Indiana 605,949 53,289 580,851 41,025 1,186,800 U, 314
Michlgan 1,377,474 157,705 647,850 53,801 2,025,324 211,506
Ohio 1,146,866 194,054 1,099,997 67,485 2,246,863 261,539

£



TABLE 1 - continued

State Elementary (K-8) High School (9-12) Totals

Public Parochial  Public Parochial Public Parochial
Missouril 710,000 84,000 333,000 29,700 1,043,000 113,700
Florida - 133,000 - 67,000 - 200,000
Kentucky 455,000 42,000 195,000 18,000 650,000 60,000
Iouisiana* 535,607 103,579 250,829 39,680 786,436 143,259
Californila - 236,369 - 79,097 - 331,011
Texas 300,000 40,000 200,000 12,500 500,000 52,500

8,927,983 2,031,886 5,082,220 949,051 14,010,203 2,980,988

*Approximate figures

]
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The United States Supreme Court and

Aid to Non-Public Parochial Schools

The United States Constitution established a dual
court system composed of federal and state courts with
the Supreme Court having final review, The system of
federal courts involves a three layered arrangement with
the botteom tier being occupied by district courts, the
second tier by appeals courts, and finally at the top
is the U,S, Supreme Court, (Chart 1) Cases may come to
the federal courts as a result of questions regarding
federal law being involved or on appeal from state courts,
The power to decide a2 case by a federal court must meet
two tests: (1) The case must fit the power designated
to the federal courts - Article III, Section 2

The judicial power shall extend to all cases, in

law and equity, arising under this Constitution,

the laws of the United States, and treatles made,

or which shall be made, under their authority;

to all cases affecting Ambassadors,..Minlsters...

Consuls,,.Admiralty,..State and State.,.Citizen

and State,.,Citizen and Citizen,,.and forelgn states,

citizens or subjects,
and (2) The case must be of a type that Congress has
empowered federal courts to adjudicate.3

The U,S3, Supreme Court 1s the final authority on
constitutional questions of federal law including the

Constitution, Parochlade cases brought before the high

3Morris, The Constitution and American Education v, 70




CHART 1

‘Supreme Court of the United States

Court of Claims

ADMINISTRATIVE
AGENCIES

Tax Court
Federal Trade
Commission
NLRB
Ete,

U,S. DISTRICT COURTS
WITH FEDEBRAL AND
IO0CAL JURISDICTION

District of Columbia
Canal Zone
Guam
Virgin Islands

(From "The United States Courts", House Document No, 180,
88th Congress, lst Session,)

Unlited States Courts Court of
of Appeals Customs and
(11 circuits) Patent Appeals
— _ Customs
U.5., DISTRICT COURT Court
WITH FEDEBAL
JURISDICTION ONLY
i
87 Districts Appeals
in 50 States from State
Puerto Rilco Court in
b0 States

9%
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court have included questions related to the constitution-
ality of state gtatutes that provide ald to parochial
gschools, The court has interpreted the Constitution
related to these issues more than thirty times in the
last three decades, (Illustration 1 Appendix B)

As the number and types of constitutional issues
increase, the court's workload of education related cases
gets heavier, Declisions of the U,S, Supreme Court during
the thirty year period mentioned earlier adhere to the
Child Benefit Theory and suggest general direction for
future actions which will be further discussed in the
next chapter,

Further, foﬁr "standard tests" have been developed
that, when applied to state statutes, assist in the
determination of constitutionality, (Illustration 2
Appendix B) Examples of the tests include:

-the law must have a primary secular purpose

~the law must neilther ald or inhlblt religion

-the law must involve no excessive governmental

entanglement with religion

~-the law must be secular, neutral, and non-

ideocloglcal in effect
These tests provide standards by which the courts can
bage future declsions regarding the acceptability of
speclific programs and services to parochial school

students and to parochial schools, A recent application
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occurred in Ohio where statutes providing materials and
equipment were ruled unconstitutional because the law
did not establish the "non-1ideological effect", or meet
the 'mo religious entanglement" requirement.u The
"standard tests of constitutlionality" were applied to
state statutes as questions arose, Addltlonal tests were
applied depending upon the nature of the programs or ser-
vices at 1lssue,

Thirty-two cases declded by the U,5, Supreme Court
have been identifiled as relating to this study, (Table 2
Appendix B) Seventeen of the states where the litigation
originated are participating in this study. More than
half of the U,3. Supreme Court cases ldentifled for the
study occurred in the Mid-East and Great lake Reglons,

New York - 5 cases

Penngylvania - 7 cases

New Jersey - 3 cases

I1linois -~ 2 cases

The survey of Chlef 3tate School Officers showed that
thirty-nine vercent of programs and services have been dis-
continued in thelr states as a reaction to Supreme Court

decislons, Examples of such programs and services include:

Ywolman v. Walter, 417 F. Supp. 1113, Ohio 1976
L5 y,s.L.W, 4861,
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textooks, tescher services, sslery supplements, transporta-
tion, 2uxiliary services, materisls and equipment, tax
credlts, shured-tinme, vouchers, and enforced accreditation,

Legislators and <hiefl 3tate 3chool Officers then re-
turn to the drawing board to dralt new leglislation and
ooliciles 1or progrsous and services that are constitutional
while at the same time compernble In quality, scope, and
ovrortunity ror varochial school students., <The results
and some examples of tThelr efforts will be discussed in
the next section, and later in Chapter IV - {rends in
legislation,

ithe National 3tudv: Statutes,

rrectices, and Jsupporting dessarch

mta presented in this sectlon involved all of the
participvating states (42), including those selected for
focus, ior organization vurposes, the material is sepa-
rated into two topic areas:
~-rHesearch dnta from Chiefl state 3chool Offlicers
and 3tate Uepartments of Educatilon
~3upporting research date {rom the literature
received
statutes and rkractlces
Specific data related to the focus states are pre-
sented in the next section of this chapter, The data

gathered from forty two states assisted In finding out
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what statutes and practices exlist relating to public finan-
cing of parochial school programs and services, Thirty-
gix of the states were found to have such statutes that
elther provide aid to parochial school students directly,
or that allow state agencles to include them in state
programs, An examinatlon of statutes nationally was con-
ducted noting three factors: wording, content, effect,

The wording and phrasing used within the text of
gtatutes were found to range from ambiguous and vague to
very specific,

Ambiguous example:

eesligible part time public school students who

qualify as residents,...shall be entitled to attend

schools of the district,.,...to take any courses,...
and receive auxilliary services which are made
avallable to full time students,

Specific example:

The voters and/or trustees or board of education
of a school district shall provide resident chlld-
ren who attend schools other than public with any
or all health and welfare services and facilities,
including but not limited to,...in/so/far as these
services and facilities may be requested by the

authorities of schools other than publilec,
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The more specific and accurate statutes assist educa-
tors in achleving the desired effect in drafting program
and service content, The content of accurate statutes
generally included a statement of law, authority, eligi-
bility, and appropriation, Some states have included
docunentation for statutes in the form of case law and
court precedent, An example of such wording includes:

The Office of Educatlion shall provide the following
free of charge to any student in this State who is
enrolled in grades kindergarten through 12 at a pub-
lic school or at a school other than a public school
which 18 in complliance with the compulsory attend-
ance laws of this State and Title VI of the Civil
Rights Act of 1964 the loan of secular textbooks
listed for use by the Office of Education, The
foregoing service shall be provided directly to

the students at their request or at the request

of theilr parents or guardians, The Office of Edu-
cation shall adopt appropriate regulations to ad-
minister this Section and to facilltate the equitable
participation of all students eligible for benefits
hereunder,

The secretary shall not be required to purchase or
otherwlse acquire textbooks, pursuant to this section,
the total cost of which, in any school year, shall
exceed an amount equal to twelve dollars for the
school year 1973-1974 and fifteen dollars for the
school year beginning July 1, 1974 and thereafter
twenty dollars for the school year beginning July

1, 1975 and thereafter multinlied by the number of
children residing in the State who on the first day
of October of such school year are enrolled 1in grades
kindergarten through twelve of a nonpublic school
within the 3tate in which the requirements of the
compulsory attendance provisions of this act may be
met,

The effect of statutes was found to be elther in-

clusive or exclusive, The wording and content as Iinterpre-
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ted oy tihae states has produced the inclusive erfect in
thirty-six of the forty-two states particinating in the
study. 31z states had constitutional provisions that rule
out all oarochiade: dorth Jakota, Arransas, Montana, Utah,
Nevada, and Colorado, The most unusual method of exclusion
was found in Colorado, 2 ‘'non-regulatory state’, Under
this type of provision, the state does not regulate public
gchool districts, nor charter non-public schools, The only
state provisions include certification of teachers and a
few Title 1V 2 programs and services,

3tate statutes that include parochizl schools students
nay be allowed to stand adhering to the "Child Benefit
Principle” or ruled out beczuse of "Excessive HEntangle-
ments”, Ihe courts' interpretation of these two issues
mentlioned earlier has served as foundation bases for deter-
mining whether or not parocnisde statutes are allowed to
stand,

Application of the constitutional tests in such &
way as to prohibit all religious mention may be to indi-
cate hostility toward religion and the church, 'The his-
tory ot man is inseparable from religion.“5 The founding

fathers did not intend hostility towvard relision, but

5Arval A, Morris, The Constitution zand American
“ducation (3t, Paul, Minn: wvest Publishing Co, 1974),
p‘ 3770
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rather controls that restrict governmental interference
with religlous freedom, Federal and state constitutions
embody the concept of vigllance best i1llustrated in the
words of James Madlson:

It is proper to take alarm at the first experiment

on our liberties,... Who does not see that the sane

authority which can establish Christianity, in
exclusion of all other religlions, may establish

with the same ease any particular sect of Christians

in excluslon of all other sects? That same author-

ity which can force a citizen to contribute three
pence of his property for the support of any one
establishment, may force him to confor% to any other
establishment in all cases whatsoever,

This concept of vigllance as 1t related to state
parochlade statutes is kept allve by citizens groups and
the courts through repeated litigation and decislion, The
states' leglslators and Chlief State School Officers make
efforts to adhere to federal and state constitutions while
at the same time sttempting to provide comparable educa-
tional programs and services to all children, Those legis-
lators who are cautious consult with educators prior to
drafting legislation in order to allow ald that will meet
constitutional requirements, and not destroy the balance
of full funding of public schools, Until the above re-
quirements are met, the legislators must reject methods

of aid that cannot withstand the tests of law,

6Ibid. . 377.
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This cooperative relationship between legislators
and educators has produced statutes that not only include
the rules of law, but also statements relating to educa-
tional policy of the state, Therefore, wlthin the text
of many state statutes or immediately following the state-
ment of law, policy statements for Boards of Education
and their administrative agencies can be found, (Illus-
tration p. 52)

Although the range of alternatives have been dimin-
lshed, substantial numbers of programs and services for
parochial school students still exist among the states,
Thirty-six of the forty-two participating states allowed
for such opportunities for non-public parochlal school
children, The number of states providing ald in each of
the four categories include:

LeXtbOOKS, svesessccessarscescnsassesscsnsssssl8 states

teacher ServiCeS..ecessssessssssecesnssssses 4 states

auxliliary materialsS.ccccsscessscccscssessecses 30 states
cooperative/innovative programs.............33 states

Programs and services provided for elementary school
students are also provided for high school (secondary)
students, (Illustration 1 Appendix B) The only differences
that were found to exlst occurred 1nrthe specialized curric-

ular areas offered at the secondary level only; 1l,e,:
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vocational and technical education, career education, sex
education, driver education, etec, The practices of provid-
ing state financing for parochial school students may be
influenced by several factors including: enrollments,
litigation, constitutional provisions, appropriatlions,
and pressure groups, The nature, intensity, and effect
of such influences vary state to state and by reglons,
These influences and thelr effect will be discussed later
in Chapters 3 and 4, The survey of programs and services
in the nation suggest four major categories for presenta-
tion and discussion: textbook, teacher services, auxiliary
services and materials, and cooperative/innovative programs,

Textbooks furnished by the states have been referred
to by the statutes In two manners: first, free textbooks
were those which are purchased by the state for parochial
school students at parental request with specified meximum
costs, Second, textbooks on loan were borrowed by parochial
school students, but remain the property of the state, The
term textbooks as mentioned in the statutes includes mate-
rials as: basal textbooks, supplementary texts, workbooks,
and dictionaries for regular classroom use,

The practice of furnlishing textbooks occurred more
frequently among larger urban centers where a high concen-
tration of parochial students were located, California,

Chicago, New York, and Pennsylvania represented four such
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urban centers where student parochial school enrollments
exceeded 150,000, The survey of Chief State School Officers
indicated providing textbooks was practiced less in the
Plains and Far West regions, Except where other legal
factors Intervene, as in the Misslsslppl case where deseg-
regation was involved, the prevalling opinion of the court
was to allow secular textbooks to be furnished for parochial
school students,

Teacher services encompasses two general categories
as mentlioned by the states; speclial subject teachers, and
teachers on loan to parochial schools, The practice of
paying the salarles of parochial school personnel for in-
structional services provided elementary and secondary
school students has not been succesgsful as a method of
providing Parochiade.7 Since lemon v, Kurtzman, this type
of assistance to parochial schools has been denied in
I1linois, Pennsylvania, and Rhode Island,

Auxliliary services and materlials as provided by the
states' statutes included a diversity of programs and ser-
vices, Since a clear distinction between auxiliary ser-
vices and instructional materials was not available from

the data, the terms are used interchangeably and combined

7Lemon v. Kurtzmen, 91 S, Ct. 2105 (1971)
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for presentation in this section, Auxiliary services as
mentioned by the states included: psychologicael, health,
guldance, counseling, testing, speech, hearing, and ex-
ceptional children's services, transportation, breazkfast,
lunch, and milk programs, Instructional materials included
tapes, slides, film, projectors, maps, phonographs, trans-
parencles, library materials, pemphlets, periodicals, and
gchool supplies, (Table 3 p,81-82)

Cooperative and lnnovative programs have not been as
controversial as other areas previously discussed., These
types of programs were found in sixty-elght percent of
the participating states, and were generally funded and
implemented by local public and parochial schools, They
have been categorized for presentation purposes to include
dual enrollment, released-time, ecumenical schools, four
and a half days a week schools, the physically handicapped,
vocational and technical related education, bilingual educa-
tion, inservice training, and ethnic education, (Table 3)

These cooperative kinds of programs represented an
effort by public and parochial school systems to explore,
establish, and implement services to all students 1in a
speciflied or target population area, Although these pro-

grams sometimes presented a2 unique approach to education
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and learning, they revealed a commonly shared situation:
the search for financial stabllity and alternative ap-

8 Fifty-eight vpercent of the focus

proaches for funding,
states provided these programs utilizing state and local
sources of funding, while ninety-three percent provided
them through state and federal participation sources,
Some states' statutes are exrlicit and stringent
in thelr prohibition of aild to church related schools,
Yet, decisions of the U,S, Supreme Court, carefully
worded legilslation, and practices seem to have ovpened
the way for constitutional ald, As a result, patterns
of financing parochial school programs and services
appear to be emerging, Several of these patterns and
practices will be discussed in the next section,
Supporting Research Data from the Literature
Information selected for this sectlon presents
supporting research data collected from the literature
for the study relating to federal and state patterns of
financing parochial school programs and services,
Federal Filnancing of Non-Publlc Parochial Schools:
Since Meek v, Plttenger, 1975, efforts to obtain

public 2id for parochlal schools have increased, The

8Counc11 for Amerlcan Private Educatlion, Handbook
for Private School Administrators, U,S. Government Printing
Office, Washington, D.C., 1974 p. 10,
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search for additional sources and better methods has also
continued, Nationally, the funding sources for programs
and services of parochial schools generate from two sources:
public or private, The public sources of finding - feder-
al, state, and local were examined in this study,

Federal funding is avallable to all states under the
Education Amendments of 1974 which provide several types
of aid: categorical ald, formula grants, and contracts.9

Categorical aild funds are those which are applied to
a target area designated by Congress to serve ethnic minor-
ities and other groups. The largest number of U,S, Office
of Education programs funds are distributed by formula
grants, project grants, or contracts, Consolidated pro-
grams for state management are combinatlons of exlsting
programs, -ESEA Title programs and NDEA - into Title IV
B and C, funded through the state in order to allow more
local declslon-making in the spending of funds, These
formula grants are based mainly upon student population,
Congolidated programs for USOE management under the Special
Projects Act of 1974, combine most of the discretionary
funds of the U,S, Commisslioners Office for competitive
project grants and contracts, After Congress sets prior-

ities for spending, the commissioner disperses these funds

ILucille Gigante, "State Lotterieg and Educational
Finange". Phi Delta Kappan Vol, 57 No, 7 (March 1976)
p. 476,
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in areas designated by the Congress, or 1ln those areas of
his choosing.,

In addition to the previously discussed federal
forms of aid to parochial schools and students, the states
have used a number of financing approaches,
gtate Financing Approaches for Parochial Schools

Throughout the country, there were several emerging
patterns and practices through which state and local
governments provided financing for parochial programs
and services, They lncluded: tax exemptlions, credits
(property, sales, exise), municipal services, and de-
ductible contributions, The survey of Chief State School
Officers showed that in the four areas of ald selected
for the study, more rellance was placed on federal sources
of funds than state and local sources combined, (Illus-
tration 1 Appendix B)

State lotteries represented another attempt at seek-
ing new sources of revenue for parochial educatlion, Since
the first state lottery was exverimented with in 1964 in
New Hampshire, this 1ldea has been increasing in popularity,
Although thirteen states had lotteries at the time of thils

national survey, bills which would set them up were in-

troduced in sisteen others.10 These funds were earmarked

101p14, p, 478,
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for eduoaiion in four states: Connecticut, New Jersey,
New York, and New Hampshlire, While lotteries generally
vield a very small portion of state education expenditures,
(one-two percent in these states), New Hampshire's lottery
produced approximately 16% of all state school expenditures.
Several regional characterlistics appear regarding state
lotterlies as a source of revenue:

~-Approximately 85% of the states in the New England,
Mid~East, and Great Lakes reglons have established
state lotteries,

-Approximately 81% of states with bllls vending in
the leglislature were located in the Flains, South-
ern, and Far West regions,

-The greatest pvercentage of established state
lotteries, 87%, occurred in the New England region
where the first exveriment was conducted_.11

The total amount of additional revenue made avallable
through lotteries was somewhat less than hoped, however
some financial relief for the dralining states' treasuries
was generated,

As the search continued for additional sources of

funde, Chief State School Officers attempted to maintailn

current levels of expenditures for elementary and second-

14, ». 476,
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ary school students, Rellance on public funding of paro-
chial school programs and services at the state level
appears to be decreasing, As mentioned earlier in this
chapter court challenges and public opposition to Paro-
chiade has limited the states' ability to expend public
funds for the educatlon of parochial school students, The
states rely more on federal sources of revenue for paro-
chial school student vrograms, Fewer instances of 1iti-
gation exist regarding federal aid sources due to the fact
that the Congress structures its legislation after careful

observation of state actions.12

The constitutlonality of Parochiade statutes for
programs and services represents only the firat step for
the leglslatures of the federal and state governments,
It 1s important that appropriate delivery mechanisms be
established in order to implement statutes, This area
represents an opportunity for educators and leglslators
to work together in establishing the law and formulating
educational policy. The processes used by the states in
delivering Parochiade do not differ greatly, however some
differences are found in their methods, (Table 5) These
methods used by focus states include:

-Direct payments to the public school district where

12Councll for American Private Education Handbook
for Private School Administrators, p. 3.
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funds are given directly to the public school dis-
trict by the state, Parochial schools and Dioceses
may apply for a certaln percentage of these funds
at levels determined in the statute,

-Direct payments to parents involves a re-imbursement
to parents by the gtate or district for educational
expvenditures authorized and eligible as indicated
by the state statute,

~Credits to parents encompasses the provision for
income tax credits to families in the amount of
their educational expenditures at parochial schools,

-And vouchers where parents of all children are given
vouchers (redeemable on state and federal trea-
gsuries) assignable to any school of thelr choilce:
public, private, religious, profit-making, etc,

Although methods of dellvering funds to parochlial school
students are outlined by a statute, the state is not man-
dated to provide programs and/or services, particularly
when funds are not made available through legislative
appropriations,

On a national scale, approximately 68% of the parti-
cipating states provide progrsms and services at public
expense in the four areas of study, Many states statutes
allowing aid have been vague and/or ambiguous, thus relying

on the courts for interpretation and meaning, Such liti-
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gatlon has occurred in the form of challenges to state
gtatutes providing aid, Three successful federal methods
of financing parochlal school programs have included:
categorical ald, flat grants, and contracts, As these
federal and state patterns of financing emerge, educators
and leglslators will have more data avallable in order
to design and implement constitutional legislation/ pro-
grams for parochial schools and students,

Specific statutes, challenges, and funding methods
used by the focus states will be presented in the next

gection,
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THE FOCUS STATES: SELECTED STATE

STATUTES AND SUPPORTING LITERATURE

The fifteen focus states selected for the study re-
present all six of the geographic reglons of the United
States and approximately 2,6 million elementary and second-
ary varochial school students, Thils sectlion presents data
related to state statutes and vpractlices in the four major
areas of the gtudy, It further presents data regarding
gources and methods of financing parochial school programs
and services and the reactions of professional and citizens'
groups.

Statutes in the Focus States

The survey of Chief State School Officers showed that
forty-seven percent of the focus states have gimlilar stat-
utes providing textbooks that have been ruled constitu-~
tional and currently (1975-1976) data still stand, or they
have not been challenged,

Textbooks

This section contalins examples of exact statutes re-
lating to textbooks, teacher services, auxiliary services/
materlals, and cooverative/innovative programs for parochial
school students,

Quotations from seven states statutes are presented

in the following order:
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Textbooks -~ Illinois and Pennsgylvanla
Teacher Services - Michlgan
Auxiliary Services/Materials - Michigan and New York
Cooperative/Innovative Programs - California and
Washington

Illinols

3ec, 10-17. The Illinois Office of Education shall
provide the following free of charge to any student
in this State who is enrolled in grades kindergarten
through 12 at a public school or at a school other
than a public school which 1s in compliance with the
compulsory attendance laws of this State and Title VI
of the Civil Rights Act of 1964 the loan of secular
textbooks listed for use by the Office of Eduecation,
The foregoling service shall be provided directly to
the students at their request or at the request of
thelr rarents or guardlans, The Office of Education
shall adopt appropriate regulations to administer
thls Section and to facllitate the equitable partici-
pration of all students eligible for benefits here-

under,
Pennsylvania

Section 923-A, Loan of Textbooks, Instructional
Materials and Equipment, Nonpublle school children,
Purchase of books, The secretary shall not be re-
quired to nurchase or otherwlge acquire textbooks,
pursuant to this section, the total cost of whilch,

in any school year, shall exceed an amount equal to
twelve dollars for the school year 1973-1974 and
fifteen dollars for the school year beginning July

1, 1974 and thereafter twenty dollars for the school
year beginning July 1, 1975 and thereafter multiplied
by the number of children residing in the Commonwealth
who on the first day of October of such school year
are enrolled in grades kindergarten through twelve

of a nonpublic school within the Commonwealth in
which the requirements of the compulsory attendance
provisions of this act may be met,

The gituation 1s somewhat different in the area of

"Teacher gervices", Specific statutes relating to this
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area do not presently appear in the school codes and stat-
utes. Two Supreme Court declsions appear to have had
national bearing on this situation: The Pennsylvania Pur-
chase of Servlices decislion, and the Rhode Island Salary
Supprlement decision in 1971 were both held unconstitution-
31.13 Generally, personnel services to parochial schools
have been limlted to adminlstrative and supervisory func-
tions needed to maintain minimum standards and guldelines
imposed by the states for programs and services provided
and for accreditation of parochial schools, Since it 1s
difficult to provide teacher services constitutionally,
many ingtructional services are provided to parochial
school students directly through auxiliary service pro-
grams as 1llustrated by the Michlgan and New York statutes,
Teacher Services

A quotatlion from the Michligan State Statute is pre-
sented in this section, No other states were found to
have statutes relating to teacher services currently in
force (1975-1976) data.
Michigan
Act 302, 1921, Section 388,551 Private, denomination-
al and parochlal schools: supervislion; assistants;
intent of act, Sec, 388,511, Sec, 1, The superinten-
dent of public instruction 1s hereby glven super-

vision of all the private, denominational, and paro-
chial sgchools of thils state in such matters and

13Lemon v. Kurtzmen, 91 S, Ct., 2105 (1971),
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manner as 1s hereinafter provided, He shall employ
such asslistants and employees as may be necessary to
comply with the provisions hereof and fix the com-
pensation thereof: the number of assistants and as-
slstants and employees and the compensation payable
thereto being subject to the approval of the State
Administrative Board, Such salaries and exvenses
shall be pald by the treasurer of the state of
Michigan upon the warrant of the auditor general

from the fund as herein designated, at such time

and in such manner as other state officers and em-
ployees are pald, The superintendent of public
Instruction shall have the authority to remove any
appointee under this act at any time that he may
deem such removal advisable, It 1s the intent of
this act that the sanitary conditions of such schools,
the courses of study therein, and the qualifications
of the teachers thereof shall be of the same standard
as provided by the general school laws of the state,

Those statutes that provide auxiliary services and
instructlonal meterisls are similarly explicit and vrovide
such programs and services as: psychologists, speech thera-
pists, soclal workers, health services, transportation,
testing services, maps, charts, teaching machines, film,
ete,

Auxiliary Services and Instructional Materials

Statute quotations from the states of Michigan and

New York are presented in this sectlion,

Michigan

Act 269 Section 340,622 Auxiliary services for school
children; state funds, use; rules, regulations, Sec,
622, Whenever the Board of Educatlion of a school
distrlct provides any of the auxiliary services svecil-
filed in this section to any of its resident children
in sttendance in the elementary and high school grades,
it shall provide the same zauxllisry services on an
equal basis to school chlldren in attendance in the
elementary and high school grades at nonpublic schools,
The Board of Education may use state school ald funds
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of the district to pay for such auxiliary services,
Such auxiliary services shall include health and nurs-
Ing services and examinations; street crossing guards
services; natlonal defense education act testing ser-
vices; speech correction services; visiting teacher
services for delinquent and dlsturbed children; school
dlagnostlcian services for all mentally handicapped
children; teacher counsellor services for physically
handlcapped children; teacher consultant services for
mentelly handicapped or emotionally disturbed child-
ren; remedial reading; and such other services as may
be determined by the leglslature,

New York

912, Health and welfare services to all children,

The voters and/or the trustees or Board of Education
of a school district, shall provide resident child-
ren who attend schools other than public with all or
any of the health and welfare services and facilitles
including but not limited to health, surgical, medi-
cal, dental, and therapeutic care and treatment, and
corrective alds and appliances, authorized by law

and now granted or hereafter made avallable by such
voters and/or trustees or Board of Education for or
to children in the public schools in so far as these
services and facllitles may be requested by the au-
thorlties of schools other than publlic, Such services
may include, but are not limited to all services per-
formed by a physician, dentist, dental hygelnist,
nurse, school psychologist, school social worker or
school speech correctionist, and may also include
dental prophylaxis, vision and hearing tests, the
taking of medical histories and the administration

of health screening tests, the maintenance of cumu-~
lative health records and the administration of
emergency care programs for 1ill or injured pupils,

In order to allow parochial school students maximum
opvortunity for particivation in state and federally funded
prograns, welfare clauses are included to assist the flow
of funds through vublic school districts, This area is
referred to as cooverative and innovative programs, The
California and Washington state statutes represent examples

of how these vrovisions allow for parochial school students
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to recelve services at public expense, These vrograms in-
clude: dual enrollment, vocational and technical classes,
books, materials, released-time, consumer education, career
education, and other similar vrograms, Avproximately 66%
of the focus states have statutes providing these services
and programs to parochial school students,

Cooverative and Innovative Programs
The California and Washington state statutes are used

as examples of the focus states statutes,

California
Code 5665: Code 9221-25 Private school pupils may be
pernitted to enroll in public high schools, space
rermitting, in vocational snd shov classes, and in
classes relating to the Natural and Physlcal sciences
e Drivate school oupils may borrow, free of charge,
instructional materials,,,for use by pupils entitled
to attend the public school of the district,

Washington
Code 28A - 141 An eligible vart-time public school
student who qualifles as a resident,...shall be en-
titled to attend schools of the district,...to take
any courses....and recelve auxlliary services which
are made availlable to full time students,
The data summarized in Table 3 i1llustrates exlisting pro-
grems/services provided by state statutes among the focus
states.
State statutes serve to establlish the rule of law
regarding educational policles and practices for non-vublle
rarochial schools, All of the statutes of focus states

similarly allow financial help for parochial school stu-
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dents, however, none mandate such assistance, UWhere parti-
cipation in textbook programs, teacher services, auxiliary
gervices, cooperative/innovative programs are requested,
alde may be provided,

Supporting Research Data From the Literature
Textbooks

Public reaction and litigation to Parochiade statutes
have resulted in structurally well designed and worded
leglislation in terms of content and context, The Illinoils
and Pennsylvania textbook statutes are examnles where the
content and context for oroviding textbooks are very pre-
clse and svecific, Elements incorvorated include: the
rule of law, intent, name of program/service, eligibility,
authorization for funding, the resovonsible administrative
agency, legal references, program costs, grade levels
eligible, expenditure dates, source of funds, and method
of appropriation, |

Twenty percent of the focus states furnlished free
textbooks while forty percent provided textbooks on loan,
The states that furnished texts to students in parochial
schools are located geogravhically in areas where large
pockets of them are found sand where the demsnds for
financial assistance have been the greatest, Elementary
and secondary enrollments in each of these focus states
exceeded 200,000 except Massachusetts with 140,000 students

enrolled in the state's parochial institutions., Other
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gstates have elected not to furnish textbooks to these stu-
dents elther because their state constitutions prohibit
such practices, parents have not requested them, or there
are few numbers of students enrolled in parochial schools
within the state, Although forty-seven percent of the par-
ticipating states had statutes allowing public funds for
textbooks, only forty-two percent of them actually do so,

Several leading cases challenging the constitution-
ality of statutes that provide textbooks to parochial school
students have been upheld by the Supreme Court: Board of
Education v, Allen - 1968, Meek v, Pittenger - 1975, and
Wwolman v, Walter - 1977.1h The practice of furnishing free
textbooks has been ruled unconstitutional on occaslions as
a result of conflicts found with state constitutions in
two states: Mlississippl, Norwood v, Harrison - 1973 and
New Jersey, Marburger v, New Jersey - 197#.15
Teacher Services

Currently three of the focus states have statutes on
record referring vaguely to teacher services on a very
limited scale, This situation exlists due to several

possible causes: first, where certain nuns and brothers

Wpoard of Education v. Allen, 392 U.S. 236 88 S, Ct.
1923, (1968)
Meek v, Pittenger, 95 1753 (1975)
Wolman v, Walter, 417 F, Supp., 1113 (N,D.) Ohio
(1977) - 45 U,S,L.w, 4861

15Norwood v, Harrison, 413 U,S, 455 93 S, Ct, 2804,37

(1973)
Marburger v, New Jersey, 415 U,S, 503 96 5, Ct,
2910, (1974)
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taught sectarian relligion in public schools during school
hours, they were permanently enjoined from teaching in

16 second, the employment of sectarian

public schools;
teachers wearing religious garb while teaching has been
generally held not to constitute sectarian instruction
while in public schools;l7 and third, instructional per-
sonnel who were paid by public funds for teaching secular
subjects in parochial schools produced "excessive entangle-
ments"” with religlion not allowed by the separation of
church and state concept provided for in the First Amend-
ment to the U,S, Constltution,l8 Rhode Island's teachers
salary supplement and Pennsylvanla's purchase of services
agreements were ruled out in 1971 as benefit was flowing
to religlous teachers under parochial school control there-
by rebuffing the states' attempt to provide secular teach-
er services.19

The finality of the courts ruling has contributed to

states reactions in not providing teacher salaries for

varochial school personnel, Instead, the pattern found to

16z611ers v. Huff - 236 p. 2d 949 N.M. (1951).

17wboley v. Spaulding - 393 U,.,S., 503, 89 S,Ct. Ky.
(1956).

181emon v. Kurtzman, 91 S, Ct. 2105 (1971) Penn,

l9Ib1d. Lemon v. Kurtzman
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exist in some states is to allow specialized and secular
teacher services for parochial school students in the areas
of Auxiliary Services and Cooperative/Innovative programs.
Auxlliary Services and lMaterials

Sixty percent of the focus states provided auxiliary
services and instructional materials to parochial school
students, Among these states, 93% offered a diversity of
gservices and programs on both the elementary and the second-
ary levels, The most frequently funded areas included:
transportation, guidance and counseling, health and psycho-
logical services, reading services, and instructional mate-
rials as library resources, standardized tests, periodicals
and school supplies, These states also take advantage of
federal funding for auxiliary support programs such as
breakfast, lunch, milk, handicapped children services,
transportation, and education of the minority and the dis-
advantaged,

Most recently, the Supreme Court struck down state
statutes providing auxillary services and direct loan of
instructional equipment to parochial schools in two states;
Pennsylvanla20 and Ohio.21 Even though the teachers pro-

viding services were public employees and not under religious

20yolman v, Walter, 417 F, Supp., 1113 Ohio (1976)

2lpeex v. Pittenger, 95 S. Ct. 1753 Penn, (1975)
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discipline and control as in Lemon, the Court indicated
that "the tenets of the establishment clause were violated
and created excessive entanglements between church and

state".22 Referring to instructional materisls In the

Pennsylvania and Ohlio cases, the Court held that the direct
loan of instructional equipment as charts, maps, laboratory
apparatus, etc, appear non-sectarian, however "its func-
tions become subsumed in the religious mission of the
schools".23 Certain services and materials were not ruled
out in either of these decisions, and remain available for
parochlal school students, Specifically deemed constitution-
al were bus transportation, speech and hearing services,
psychological services, testing and scoring, library mate-
rials, periodicals and school suvpllies, Although the Court
saw pogsible entanglements in Ohlo's therapettic services,
guidance and counseling and referrals for remedial services,
they were allowed to stand because the state law required
that only state or local employees may offer these ser-
vices in publlic schools or away from non-ovublic school

premises.24

22lemon v. Kurtzmen, 91 S. Ct. 2105 Penn., (1971)
23Meek v. Pittenger, 95 S, Ct, 1753 Penn, (1975)

2401man v, walter, 45 U.S.L.W. 4861 (1977)
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The Court has more clearly outlined guldelines for
determining which programs and services may be provided to
parochial school students in its decisions,?5 Forty-seven
percent of the focus states provided most parochial school
ald in the area of auxillary services, In a few of these
states, New York, FPennsylvania, California, Illinois, and
Ohio, there was the possibility that millions of dollars
in Parochiade would not be spent on auxiliary services and
materials as had been previously assumed constitutional
and acceptable, The likelihood of continued parochial
school closings, mergers, and consolidations appears
iminent unless new aild programs are created, more stable
parochial school financing models are developed, and/or
financial assistance and tultion rellef is found for non-
public parochial school parents,
Cooperative and Innovatlive Programs

Some of the most promlsing alternative education pro-
grams in thls area have been challenged In the courts and
upheld, The released-time program for religious instruc-
tion was upheld by the Court suggesting that as long as
the instruction occurred off public school property, the

practice can continue, thus clarifying an earlier decision

25Meek v, Pittenger, 95 S, Ct, 1753 Penn., (1975)
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MeCullunm v, Board of Education.26 Forty vercent of the
focus states' statutes allowed for relessed-time vprograms,
Since public school puplls may be released for religilous
instruction at parochial schools, the question becomes,
may parochial school pupils be allowed to enroll and at-
tend speclal classes at public schools? Shared-time or
dual enrollment has also been upheld as long as the prac-
tice 1s "deslrable and apvroved by the Board of Education
for part-time attendance at public schools.“27 Dual en-
rollment programs were usually found in secondary schools
where speclalized courses were offered, They included
such programs as: vocatlonal and technical education,
driver education, drug education, consumer education, occu-
pational education, career education and others, Federal
support programs and services, as the ESEA Titles to stu-~
dents in varochial schools were upheld by the Court in
197&.28 Services to these students were allowed because
as the Court sald, "they need not be identical, but com-

parable in quallity, scope, and Opportunityu.zg

: )26Zoraoh v. Clauson, 383 U,S., 306, 72 S, Ct, 679 96
1952

MéCullum v, Board of Education, 333, U,S. 203-214
(1948)

27Morton v. Board of Education, 216, N,E, 24 305
111, (1966)

2SWheeler v, Barrers

29Councll for American Private Education, Handbook
for Private School Administrators. vp. 3.
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All of the focus states' statutes allowed for aid to
parochial school students under the cooperative/innovative
vrogramsg category elther through federal, state, or local
funding sources, Focug states in the Mid-Fast and Great
Lakes reglons have more frequently taken advantage of these
programs while the New fngland, Plains, South and West re-
gions have not pesrticipated in significant numbers,

The area of cooveratlive and innovative vrograms is
growing in nooularity as a viable source of PFarochilade,
This vopularity may have been partly due to fewer instances
of litigation and oprosition., Further, the ESEA of 1965 and
subsequent amendments, the Environmental and Drug Abuse
dcts of 1970, and the Emergency School Aid Act of 1974
have created promising cooperative models for public and
private school interests, Following the Child Benefit
Princivle, wider paths of access for parochilal school par-
ticipation can be established and additional sources of
income can be explored,

Among the focus states, fifty-one percent of pro-
grams and services provided utilized federal sourcez of
funding while twenty percent by the state governments, and
fourteen percent were supported by local governments,
(Table 4) In a majority of these states, basic parochial
2ide programs were supplemented with federal sources,
particularly in the areas of auxlllary services and

cooperative/innovative programs,
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SOURCE OF FUNDS ¥CR PAROCHIAIL SCHOOL STUDENTS

Text- Teacher Auxiliary Cooperative
books Services Services and
and Inmovative
State Materlals Programs
Connecticut - S/L F/s F/L
Massachusetts S - S F
New Jersey ¥/s - F F
New York F/s - F/S F/S
Pennsylvania S - F/S F/L
Illinois S - F/s F
Indiana - - F/S/L F
Michigan - S F/S F
(3nec, 3d,0only)

Ohio 3 - F/3 F
¥issouri - - F/3 -
Florida - F/L F/L F/L
Kentucky - - F -
Louisiana , - - - -
California ®/3 F F/S/L F
texas - - F ja
Code:

F=Federal Government Source of Funding
S=State uyovernment Source of Funding

I=Iocal Government Source of Funding
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‘tThe drain on state treasuries in sunnorting urban
narochlade vrogrsms and services hags stimulated state sc-
tion in geeking new sources of constitutional revenue,
Examples of such efforts included Pennsylvania's flat track
harness racing act which nrovided 75% of ite income to
achools end also the cigarette tax act designating 14% of
ite income for schools.3o Throueh these state sources, now
discontinued, %22,6 million were collected and spent on
oarochial school nrozrams Aand services,

Financing Practices in the Focus States:

Actual Methods and Sources

All of the particineting states that offered paro-
chliade used the direct nayvments to the mublic school dis-
trict method of funding vrogrems snd services, (Table 5)
Californin used a nmixture of avnproaches by utilizing the
£37WA Titles as an additional supnort mechanlsm for nHaro-
chinl school 2id.3l The direct payments method comes into
question each time litigation occurs challensing the right
of school districts to spend ovublic money for snyv service,
‘ihe courts have allowed methods of funding to stand as

long as the state statute providing the service or pro-

3OMilton J. Shavp, "Facts and Figures Concerning Act
1097 The Fennsgylvania Non rPublic Blementary and Secondary

act (Fey, 1971) p. 1.

31Manuel V. Cejla, "Alvhabetical Listing of FPublic
School Programs Which Non-Public Schools are Eligible”,
C2lifornia State Department of Rducation, 1976,
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gram was constitutional, 32

No states reported other methods of delivering aid
to parochial school students, The survey of Chief State
School Officers indicated that credits to families and
youchers were not practiced in their states, The courts
have ruled these forms and methods as unconstitutional in
geveral instances:

~-Jackson v, California

-3loan v, Lemon
~Minnesota v, liinnesota Civil Libertles Union33

from the datas presented, several generalizations may
be suggested; Tirst, the effect of court decisions has
served to narrow down the range of alternatlves of pro-
grams and services for elementary and secondary parochial
school students, second, additionsl sources of funds =re
becoming less avallable, and third, new methods for de-
livering alild to parochizal schools do not appear promising,
This situation suggests that the amounts and types of
public aid for parochial schools are deolining and will
continue to decline until additional funding sources are
located, and a diversity of delivery mechanisms consls-

tent with federal and state constitutions can be develoned,

32101man v. Walter, 417 F, Supo. 1113 Ohio (1976).

I3vorris, The Constitution =nd American Education,
p. 853,
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Positlion Statement: Professional and Citizen's Groups

and Organizations

Arguments by groups and organizations have been mar-

shaled on both sldes of the Parochisde 1ssue, Some of
these groups and individuals played more of a key role in
defending or contesting public aid legislation in the
courts and in the states than others, Those involved in
this study were selected because they were known to take
vositions for or against Parochliade in thelr states, or
they assisted Chlef State Sohooi Officers (as advisors
and consultants) in developing programs/services for
parochial school students

Among the groups and organlzations that particil-
pated in this study, the ones that generally favored
government aid to church related schools were: Citizens
for Educational Freedom, The National Union of Christilan
Schools, National Soclety for Hebrew Day Schools, U,S,
Catholic Conference, Lutheran Church Schools (Missouri
Synod), and other denominational church schools, Some
groups that generally opposed such ald were: Civil
Liberties Union, Americans United for the Separation of
Church and State, lLeague of Women Voters, American Jewish
Congress and the American Association of School Adminis-
trators, Some groups and organizations took positions

based upon the merits of each issue while others played
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only a consultative role, Some of these groups included:
Friends Council on Education, National Association of
Independent Schools, Council for American Private FEduca-
tion, National Assoclation for the Advancement of Colored
People, and the Parent-Teachers Associstion,

Several organizations were mentioned more often than
others by Chief State School Officers as presenting the
strongest resistance to non-public school ald, (Table 6)
The American Civil Libertles Union topped the list as
having been directly or indirectly involved in 83% of
litigationa among the states; Americans United for the
Separation of Church and State - 32% involvement in
litigation; League of Women Voters - 4%; American Jewish
Congress - 4%; National Association for the Advancement
of Colored People - L4%; other religious groups - 4%;
Parent-Teacher Association - 10%,

The Chief State School Officers indicated that theilr
strongest allies were: States Attorneys - 20%; U.S.
Catholic Conference - 96% of the time; and that parochial
schools in general represented strong support of Paro-
chiade programs and services when questlons of constitu-
tionality arose before a statute was enforced, States
attorneys have been asked for legal opinions which some-
times took vlace in the form of litligatlion brought before

the state courts, The categories of state ald most
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challenged by these organizations and groups natlionwide
were textbooks - 30% and the purchase of teacher services -
30%., 60% of Supreme Court litigation considered in this
investligatlon centered around these two areas, Auxiliary
services and materials were involved in 23% of cases and
tax credits in 15%,

As a result of this involvement, professional organi-
zations, citizen's groups, and individuals have played a
prominent role in determining the quality, scope, and level
of programs and services for non-public parochial schools,
They did so by participation in the legislative process
as citizens, pressure groups, and in the policy making pro-
cess ag advisors and consultants, (Table 7) They further
assisted in clarifying issues developed for and against
Parochiade as they relate to govermmental limitations and
vosslble excessive controls over parochiai schools, Some
arguments for:

Non public schools perform a "public service"; they

serve the ‘'secular vurpose” of the state through the

education of competent, useful citizens, They do
not seek support for religious instruction,

Parents have the constitutional right to choose

their children's school, Protection of this right

requires that all parents be enabled financislly to
exerclise it, or the free exercise clause of the First

Amendment becomes meaningless,

Government Aid to church-related schools does not
violate the Flrst Amendment establishment clause,

Continuation of a pluralistic society, essential to
a democracy, requires options also in education;
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TABLE 7

EXISTING STATE LEVEL ADVISORY GROUPS

California

Connectlicut
Florida

Illinols

Indiana

Kentucky

Louislana

Magsachusetts

Michigan

Missourl

New_Jersey
New York

Ohio

Pennsylvania

Texas

State Department of Education

Title IV Advisory Committee

State Board of Education; State Assocla-
tion of Non-Public Schools; Florida
Catholic Conference

State Board of Education; Task Forces

on Special Educatlon, Vocatlional Educa-
tion, Gifted Education, Bllingual Edu-
cation, Title I Programs; States Attorney
None

None

State Board of Elementary and Secondary
Education

Massachusetts Study Committee

State Board of Education; State Advisory
Committee on Auxiliary Services

None
New Jersey Cathollc Conference

State Education Department; Committee
on Education

State Board of Education; State Citizen's
Advisory Committee; States Attorney

State Board of Education; State Cltizen's
Advisory Committee; States Attorney

Texas Citizen's Advisory Committee
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and all children, regardless of the school they
choose to attend, are the concern of the soclety,

Good education thrives on competition, Supporters
of nonpublic schoolsg are interested in a good educa-
tion for all children, including those in the public
schools,

Citizens pay taxes for education as such, not jJjust
for a certain favored segment of education, Good
education, not a particular school sgystem, is the
priority. Supporters of nonpublic schools pay their
taxes for all education, they also save the public
large sums of money each year (estimated at five
billion or more annually) by paying for the educa-
tion of their children,

Some arguments agalnst:

Aid to church-related schools will weaken the pub-
lic schools, Many small, weak nonpublic schools
will be established and lessen support for the pub-
lic schools (today nonpublic schools account for
about 14 percent of the elementary and secondary
enrollment in the United States).

Church-related schools are divisive (in view of
some sgtudies which contradict this claim, there
has been less recent emphasis on this argument),

In the absence of constant vigllance, public ald
could result in lncreasing public control with the
result that church-related schools accepting ald
would lose theilr identity as church institutions
and become, in effect, public and secular schools
(expressed by some opponents to and some proponents
of nonpublic schools),

Aid to nonpublic schools would increase taxes (thils
argument takes into account only current aid, not
the possibility that denial of aid might force the
discontinuation of many nonpublic schools and throw
the entire burden of educating the children pre-
sently enrolled in them on public schools, at a
greatly increased cost, with increased taxes to
cover the additional cost),

Aid to non-public schools may open the way to
circunvent civil rights legislation (this argument
is unfair to the extent that it generalizes on the



103
motives of all advocates of nonpublic s:chcmfl.s).y'p

The concern of the states embraces the welfare of all
schools and studentsg, public and non-public, Although their
primary responsibility is to maintaln a free public system
of education for chlldren, private and parochlial schools
should be nurtured and supervised as alternatives to pub-
lic education as established in Plerce v, Sisters of the
Holy Name Soclety.J> The data showed that public and
parochial school groups have vigorously supported their
interests through constitutional challenges of programs
and services provided to parochial school students, and
by participating in the legislative and policy making pro-
cess,

This kind of discussion, debate, and involvement 1is
good in that 1t continues to test the strength of the
Judiciary in maintaining proper balance in the separation
of church and state, It prevents state legislators from
pagsing statutes which violate elther federal or state
constitutional provisions, 1t encourages Chlef State School
Officers to work with legislators and other educators in

drafting policles for parochial schools, it identifles the

3uw1111am A, Kramer, "Information for Leaders in
the Lutheran Church - Misgsouri Synod", Public Ald to Church
Related Schools, Bulletin 304-2 April, 1970,

35p1erce v. Soclety of the Sisters of the Holy Name
of Jesus and Mary, 268 U,S, 510, 45 s, ct, 571,39 (1925),
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need for public and non-public interest groups to per-
sonally and financlally commit themselves to support for
their schools, it stimulates thoughtful consideration re-
garding new and lnnovating approaches to public and pri-
vate educatlion, and it provides for further interpretation
of the general purposes of elementary and secondary
education in America,

| Final conclusions regarding textbooks, teacher ser-
vices, auxiiiary services, materials and cooperative pro-
grams are not possible or feasible from the date presented
here, nor does the study attempt any, However, some
commonalisies, characteristics, patterns, and trends are
ldentifyable among the states and willl be discussed in
Chapter 1V, Analysis,



CHAPTER IV

ANALYSIS OF FINDINGS - FOCUS STATES

Financial aid to non-public parochial education is
now an accomplished fact, Such ald is available to stu-~
dents, to teachers on a limited scale, and to schools
under the Child Benefit_Principle, through grants and con-
tract arrangements, This investigation attempted to
analyze statutes, policlies, and programs that relate to
public financing of urban non-public parochial school
programs and services, Preceding chapters have been con-
cerned with several specific research purposes designed
to assist in carrying out the problem:

1. Identifying selected U,3, Supreme Court decisions
which have influenced public financlng of non-ovub-
lic parochial schools,

2, Determining what state statutes, policles, and
programs exist among the particlipating states
related to financing of parochial schools in the
four focus areas of textbooks, special subject
teachers, auxiliary materlals, and cooperative/
innovative programs.,

3. Identifying similarities in statutes, policies,
and practices among the fifteen selected states
with urban parochial characteristics,

105
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L4, Analyzing how the fifteen selected states have

reacted to selected U,S, Supreme Court decisions,

5. Developing a summary, drawing conclusions, and

meking recommendations related to public fin-
ancing of non-public schools,

Chapter IV is limited to an analysis of the data
related to how the fifteen focus states have reacted to
gelected U,3, Supreme Court declsions, Chapter V will
present the summary, conclusions, and recommendations for
further research,

The design of the study (descriptive-analysis),
agsisgted in discovering what statutes, programs, and prac-
tices exist, and also some influentlial forces which have
shaved parochial aide financing sources and methods among
the states, The analysis of statutes, policles, and prac-
tices was conducted in terms of consistencies, variastions,
comparisons and contrasts, and trends among/between the
focus states, Presentation of significant relationships
and generalizations were determined using Barnes research
method which reguires three tyves of evidence from re-
sponses, frequency tables, and reasons for what exists:l

-Bvidence that the situations are associated

~-Eridence that one gituation did not occur before

the other

lrred P, Barnes, Research for the Practitlioner in
Education, (Va: National Association for Flementary School
Principals, 1972), op. 44-45,
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-Evidence that rules out other influential forces

Presentation of material in this section was made
using the narrative-analysls style, 1In order to satisfy
the specific purposes and to provide clarity and under-
standing, the chapter is organized according to the
following pattern,

First an introductory sectlon includes an explana-
£1on of the procedure, data collection, and responses from
participants in the study., Second, relationshlps between
focus states' data and the U,S, Supreme Court declsions
are analyzed, Third, data related to state statutes,
policies, and practices of the focus states are discussed
in terms of the four areas of the study, Fourth, flnanc-
ing methods and sources of funds are analyzed, Fifth, re-
search data received from professional and citizen's
groups are compared and contrasted, Sixth, side effects
and influences related to financing non-public parochial
schools are discussed, and finally, a2 summary of the find-
ings is presented,

Procedures for the Study

The survey developed for the study was sent to state
personnel requesting information, HRepresentatives of forty-
two of the State Departments of HRducation and/or Chief
State School Officers responded, (see Appendix A), Addi-

tional information was received from six major professional
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and citizen's groups, centralized information centers, and
the U,S, Office of Education, Data presented and analyzed
have been selected for use on the basls of whether they
contribute to satisfying the purposes of the study, whether
the sources are primary, and whether the presentation of
such data provides clarity.

The analysis and treatment of data were conducted in
terms of comparisons and contrasts, considerations, cbn-
sistencles, variations, and trends found to exlst among
the state statutes, policies, and practices, Specific
interpretive criterla references were used to assist with
presentation:

-Constitutional Criterion provided a reference for
measuring constitutionality of state statutes and
practices as applied by the U,S, Supreme Court,

-Geogravhic Criterion provided boundary references
for comparisons and contrasts within and among
reglions of the United States,

-Patterns and Similarities Criterion allowed for
similarities and differences to be identified and
classified in terms of programs and services pro-
vided to non-public school students,

~-Trend Criterion references provlided interpretive
standards for determining general course and direc-

tion of aid to non-public school students,
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Materials presented in the analysis section are dis-
cussed using the narrative-analysis format,

Relationships Between Focus States Data

and United States Supreme Court Decisions
The use of public tax funds to support parochial

school programs and services by the states has resulted in
some moral, political, and constitutional issues discussed
later as pros and cons to parochiade, Attempts to resolve
and interpret these issues have involved concerned indi-
viduals, citizen's and professional groups, institutions,
the legislatures, and the courts, This sectlion represents
an analysis of the data from the U,S, Supreme Court in an
attempt to interpret and resolve many of the lssues,

The financing of non-public parochial school auxili-
ary programs and teacher gervices has suffered some critical
setbacks as a result of adverse U,S, Supreme Court decisions
as Meek v, Plttenger and Wolman v, walter.z

Under the Tenth Amendment to the U,S, Constitution,>
the states have the responsibility for the education of
all ochildren, In carrying out this responsibility, the

states have entangled themselves in litigation regarding

2yolman v. Walter, J417 F, Supp. 1113, 45 U,S,L,W,
4861, Ohio (1976).

3arval A, Morris, The Constitution and American
Education. (Minnesota: West Publishing Co,, 1974)., D. 377.
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the constitutionality of statutes and/or practices. This
litigation occurred at all levels of the court system,
trial to appellate, As a result, the U,S, Supreme Court
was involved in more than thirty two cases in the last
three decades, in interpreting the law regarding public
financing of non-public education.,

Each time that the high court acted, new information
for planning and implementation of programs and services
was generated, When the court upheld a statute, or prac-
tice, patterns emerged for providing specific aid to
non-public parochial aid to elementary and secondary school
students., When statutes or practices were rejected,
several reactlons appeared possible:

-the elimination of speciflc categorles of ald

-restructuring of statutes and policies

-conflicting patterns of providing aid from state to

state

-more reliance on federal funds

As these reactions occurred among and between the
states, additional data related to the Child Beneflt Prin-
ciple (the limitation of public tax dollars, and benefits
to students) was generated, [?xcessive Entanglement v,

Child Benefit Princip;é]

Among the focus states, this lssue was found to be
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the focal polint for determining the constitutionality of
parochiade laws, Several standards that were applied most
frequently by the U,S., Supreme Court included: the primary
secular purpose, the no-excessive entanglements standard,
and the neutral-ideologlcal effect, In order to apply the
standards, the court developed nine other specific tests
which assisted in applying the standard criterion in
state financed teacher salaries, field trips, materials
and equipment programs/ser§lces to elementary and secondary
school students.u These specific tests as applied to the
focus states ald programs and services statutes in the four
areas of this study have greatly influenced the decrease
in parochiade to elementary and secondary school students,
Thus, the U,S, Supreme Court's decisions were found to be
primarily influenced by:

-application of the standard criterion

~application of the nine sgpecific tests

~-precedent

The data showed that seventeen or fifty-two percent
of the thirty-two U,S, Supreme Court declsions ldentifled
for the study were rejected, while fifteen or forty-elght
percent were upheld,

From this information, it may be concluded that

4Illustration 2, Appendix B
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parochiade has not done very well in the courts over the
last thirty years, however, before final judgments can be
made, it 1is necessary to consider the specific programs/
gservices and the legal questions at issue, The data gemn-
erated suggest three major findings of the study:

1) State statutes were found unconstitutional more fre-
quently as a rult of "Excessive Entanglement" with re-
ligion than for any other legal reason, Forty-two per

cent of cases selected for the study were litigated in

this area, The "Free Exercise" and "Establishment" clauses

of the First Amendment to the U,S, Constitution ﬁrovida the

basis for separation of church and state, Providing fin-
ancial aid to religious/sectarian institutions resulted

in "Excessive Entanglements" with religion as indicated by

the court's rejection of Pennsylvania's Purchase of Ser-

vices agreements, and auxiliary services and materials
state statutes, Thode Island's teacher salary supplements,
and New Jersey's textbook program, The more these prac-
tices and programs varied from the Child Benefit Theory,
the more likely 1t was to be rejlected, Those statutes,
policies, and practices that impinged upon a person's
right to freely exercise his religion, or advanced one
religion, were found to violate the First Amendment and
the Fourteenth Amendment, "Excessive Entanglements”

with religlion, as it relates to states' statutes, have
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influenced the behavior of educators, leglslators, and con-
cerned groups as they plan and develop programs for non-
public parochial students., First, the focus states have
consistently established non-public parochial school ad-
visory groups whose task it was to:

A, asslst in determlining the needs of non-public
school students
B, provide, coalate, and disseminate data for the
state board or Chief State School.Officer, re-~
garding non-public education in the state,
C, Advise the Chief State School Officer in mat-
ters pertailning to non-public school operations,
These advisory grouvs were found to exist at the state,
diocesan, and local levels, Second, alllances between
legislators and educators were egtablished in order to
cooperatively structure parochiade statutes free of rell-
gious entanglements, Consequently, educators (principals,
superintendents, etc,) recrult legislators to support
parochlade programs and services and legislators then were
in a posgition to call in political favors at election time,
Third, parochiade statutes were first tested for con-
stitutionality by states' attorneys before implementatlon,
Chlef State School Officers have added an additional step

to the statute formulation procedure in order to insure:
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-constitutionality with state constitution

-constitutionality with federal constitution

-compliance with falr employment acts
Fourth, school superintendents and principals have esta-
blished programs and services of a more ecumenical nature
involving:

~-basic instruction that 1s not slanted toward

religion

-cooperative programming between public and non-

public schools

-non-ideological material and secular textbooks
Based upon thls finding, it 1s probable that the U,S,
Supreme Court's interpretation of the constitution as
it relates to excessive entanglements will continue to
influence public financing of parochial school programs
and services, State Boards of Education, Chlef State
School Officers, local superintendents and legislators
will be more aware of the difficultles and pitfalls of
parochiade financing, more refined methods and procedures
of program planning will be established, and additional
data will be provided for decision making as it related
to financing non-public parochial school programs,
2, There was a significant relatlonship between public
control over parochiade programs/servlces and achlevement
of the "primary secular effect", Because tax dollars are

generated from the public, the court has indicated that
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these dollars must be spent and controlled by the public

sector.5 There was a better chance that the public dollars

were used to achleve the secular effect when controlled by

the state or other public agencles than by a religlous

group.

A,

C.

The influences on parochiade financing were several:

Inorder to maintaln public control, states loaned
textbookz to parochial school students upon writ-
ten request, These books are purchased by the
state from a state approved list; and ALL mate-
rials remain the property of the state, The loan-
ed books are monltored by state officers annually
related to their location, use, and condition,
Religlous orders have adjusted thelr regulations
to that nuns, priests, ministers, may pursue teach-
ing careers in the public schools whlle providing
minimal services to the church, Also, speciallzed
personnel (reading, math, etc,) have been assigned
to provide secular services in sectarlian schools,
Auxiliary materials and services eg, (counseling,
medical, testing, etc,) which could easily be
converted for religious purposes are provided by
public school personnel and off sectarian school

property, Where questions arise, local dloceses

4861,

Swolman v. walter, J 417 F. Supp. 1113, 45 U.S.L.W.
Ohio (1976).



116
provide for dual enrollment of students through
cooperatively planned strategies,

The implication of this finding i1s that where public
control was clearly established, parochial school statutes,
policles, and practices tended to survive court scrutiny,
The impact of public control for achievement of the secular
effect was clearly demonstrated in Ohio, While Meek v,
Pittenger was being litigated in Pennsylvania, the Ohlo
leglislature quickly repealed a similar auxiliary services
law, restructured and passed another more consistent with
justices' opinion, and provided a "publlic control" clause
that clearly established the seculasr motive, This quick
reaction to court decisions in vrogress is only vossible
when there is cooperation between the public, varochial,
and private sectors, The future of nudblic filnancing of
varochlal school v»rograms and services rests in the ability
of public and non-public school groups to work and plan
together for the long and short term,

3. Direct aid to students in parochial schools was found
to be the more wildely practiced method of financing varo-
chial school programs and services, Direct aid to schools
and teachers were not found to be allowed by the courts,
Building additions, vouchers, tax credits, and tultion
grants were defeated by the courts and therefore not vrac-

ticed by the states, Direct ald to the student, following
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the Child Benefit Principle, was supported at every level,
local, state and federal, As mentioned earlier, parochial
students or parents may request textbooks or other services
provided to all children by the state as long as these ser-
vices are publicly controlled and meet the secular effect,
the state may do so, Among the focus states, consistent
methods and procedures for providing aid to the student have
become the basis for structuring programs and services,
Care 1g taken to avold programatic loopholes that may
tend to augment religious doctrine or assist sectarian
institutions in their mission,

These major findings seem to imply that leglislators,
educators, and private groups must work and vlan together
if public financing of elementary and secondary programs
and services are to survive court scrutiny, They also sug-
gest that knowledge of existing data, court findings, and
public involvement represent important elements in the pre-
sent and future of parochial school financing., Knowledge
and awareness are important, however, school versonnel who
are responsible for planning and development of parochiade
programs, must be gkillful, resourceful, and creative in
their approaches to financing parochial schools,

Some implications for middle management also sur-
face, Intermediate agencies at the state and local levels
must be established for monitoring and improvement pur-

poses, Although this situation creates new structures and
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agencies also needing to be financed, it will at the same
time asslist the states in achleving compliance with state
and federal constitutions, provide additional data related
to financing parochlal school programs and services, and
create more jobs for educational personnel,

The data generated several supportive findings that
add to the general body of avallable knowledge and provide
additional informastion for future decision-making:

1, Among the focus states, more parochiade laws con-

flicted with state constitutions than with the

U.8, Constitution, Challenges brought before the
U.S. Supreme Court were primarily based upon vio-
lations of the Fourteenth Amendment, "due process”,
or the First Amendment, "Establishment"”, (Table 2)
States that test statutes before implementation
and appropriation of funds by requesting states
attorney orinions and citizen participation, were
found to achlieve compliance with their constitu-
tions more often,

2, Parochiade statutes, policies, and/or practices
most often challenged and defeated were based upon
formulas involving speclial needs of students,
racial and ethnic distribution, and/or target
groups, Most states support public education

through some type of aid formuls, Including
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elementary and secondary parochial school students
in these formulas by recognition of special needs,
ethnic distribution, etc, resulted in challenges
against the basic formula and the inclusion of
parochial school students,

There was a signiflcant relationship between stat-
ute compliance and cooperative planning, When
citizens, educators, and legislators, public and
private, planned and implemented programs and ser-
vices togetger, less ovposition and litigation
occurred, Compliance wlth state and féderal con-
stitutions was achleved more often among the focus
states,

Litigation against parochiasde laws occurred more
often In large urban areas with elementary and
secondary enrollments of 50,000 or more, than in
smaller areas, Also, more vprograms and services
were provided in these areas where ponulations
were labeled minority, disadvantaged, and poverty,
Among the focus states, concentrations of minority
and disadvantaged students existed, higher per-
centagzes of students were enrolled in parochisl
schools, and more programs and services were re-
quested, As more flnancing was needed to provide
these programs and services, more litigation oc-

curred,
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5. Adverse court declsions since Meek v, Pittenger

has resulted in a decrease in the number of state
financed programs and services while the dollar
amount has lncreased, Vhen a category of 214 was
struck down by the high court in a state, other
states reacted by discontinuing similar kinds of
parochial ailde, Ilarge amounts of money already
appropriated was returned or withheld until new
legislation was structured cooveratively or other
federal sources were located,

The focus state gtatutes, policies, and practices
that provide filnancing for varochial school programs and
services have not successfully survived court scrutiny in
great numbers,

Litigation has altered the number and tyve of pro-
grams and services offered to parochial school students,
Ag the selected cases show, many attempts have been re-
Jected by the courts, States reactions to these decisions
were found to include:

~further state sponsored (counter) litigation

-elimination of categories of ald

-re-gstructuring of statutes and practices

-more reliance on federal dollars

As litlgation and opposition continue, the states

get a clearer picture of the "excessive entanglement"
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issue and learn more about its meaning and appllcation as
related to financing of non-public parochial education,
However, it is not enough to understand meaning and appll-
cation, The states must also be aware of the manner and
method of applying the courts standards as they relate
to specific areas of parochiade: Textbooks, Teacher Ser-
vices, Auxiliary Services and Materials, and Cooperative/
Innovative Programs, These areas represent the focusing
point of this study and are discussed in the next section,

State Statutes and Practiceg: Focus States

The information presented in this section analyzes
the data related to statutes and practices of the focus
gstates in the four areas of the study: Textbooks, Teacher
Services, Auxiliary Services and Materials, Innovative and
Cooperative Programs, Each area 1is treated separately and
presented in terms of comparisons, contrasts, consisten-
cles, and trends,

-Textbooks-

The data generated by the study related to furnish-
ing textbooks to parochial school students show that some
of the focus states furnish free textbooks whlle others
furnish textbooks on loan, Both practices, as discussed
earlier and implemented by the states, are similar in that
textbooks must be requested by the parent/student and re-

main the property of the state, Therefore, for purposes
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of this study, these two terms are combined and used inter-
changeably,

Until 1964, few U,S. Supreme Court cases had come
into litigation challenging the constitutionality of stat-
utes or the practice of providing textbooks to parochial
schools, Before Cochran v, Louisiana in 1930, the prevail-
ing practices had been established in two very early cases

6and then in New York.7 The lower courts

tried in Maine
ruled in both cases that public fundes could not be used to
furnish textbooks and other supplies to any but public
schools, With the advent of the 1965‘C1v11 Rights law,
school districts were required to loan textbooks to paro-
chial school pupils, The U.,S. Supreme Court upheld this
concept in New York in 1968, Since that time, the states
have furnished textbooks to parochial school students fol-
lowing the Child Benefit Principle, Nine of the fifteen
states selected for focus in this study provide textbooks
to elementary and secondary school students, The data
collected provide the basis for several generalizations
listed below:

1, Textbook statutes, in 42% of the focus states,

6ponahoe v, Richards 1854
7Smith v, Donahoe 1922.

8Board of Education v. Allen, 392 U,S, 236 88 3, Ct.
1923, (1968).
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were found to give the states the power to pur-
chase secular textbooks and to loan them to
parochial school students at parent request, State
statutes that had clauses, codes, or sections
mandating free textbooks to students in public
and non-public schools did not go far enough in
determining Child Benefit, Only after the Allen
and Cochran declisions did statutes begin to re-
flect the secular purpose intended by the law,
Legislators and educators began to work coopera-
tively in the drafting of structure and content
of textbook statutes, As a result, these statutes
among the focus states are very simlilar in several
ways:

~-parents or students may request textbooks on

loan from the state

~-textbooks provided must be selected from an

approved list

-gource of funding, manimum expenditure per chilld,

and method of appropriation were determined by

state law,
There was a significant relatlionship between a
state statute establishing authority and control
over public funds for textbooks and constitutiona-
lity, Secular textbooks themselves do not repre-

sent a constitutional question; rather, it is the
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method of providing such materials, and the purpose
of the statute, In order to achlieve textbook stat-
ute compliance, the implications for educators in-
volve:

-acquiring a state approved purchase list
-determining that materials have secular effect
-providing benefits directly to the child, and
-establishing public control over loaned materi-
als,
State educational agencles have the responsibllity
of monltoring textbook programs, The impact of
these responsibilities and structures caused
additional departments or offices and personnel
to be established to carry out this function,
There was also a financlal impact in that the
new structures and salaries needed to be flnanced,
Therefore, the result of adverse court decisions
gerved to reduce the number of state financed
textbook programs while increasing the cost of
providing those that remained, It appears then
that in the future, constitutional textbook pro-
gram costs will increase dramatically due to the
added financing of new state structures and
salaries needed to monitor and implement state

laws,
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3. The term textbooks has been expanded to include:
basal books, supplementary reading material, and
related supplies, Since reading is not considered
a separate skill, but a language arts concept in-
volving English, grammar, writing, spelling, mate-
rials involving all of these areas were included
on state approved purchase lists, Basal, supple-
mental, and related matirials could be loaned to
parochial school students, Thus, a wide range of
selection and diversity of materials had to be
provided to parochlal school students, It becomes
clear that with increased selection and diversity
of materials, new departments to fund, and addi-
tional salaries to pay, the dollar amount of paro-
chial school programs would increase, Holding down
the costs of state financed textbook programs then
becomes a new problem for legislators and educators,
The states that furnish textbooks to parochial school
students tended to have large concentrations of non-public
school enrollments and high Catholic school enrollments;
100,000+ (New Jersey, New York, Pennsylvania, Illinois,
Ohio, Michigan, California)., In these urban areas, paro-
chial schools are at the brink of financial disaster, hav-
ing caused school consolidations, mergers, and closings
to be consldered, Providing textbooks represented one
source of relief, This relief has not been without

challenges,
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The 1ssue of furnishing textbooks in all schools came
to the Supreme Court in one of the focus states, Loulsiana-
1930 - Cochran v, Board of Education, The loulsiana stat-
ute was upheld with Justice Hughes delivering the court's
orinion:

One may scan the acts in vain to ascertaln whether

any money is approprlated for the purchase of school

books for the use of any church, private, sectarian,
or even public school, The appropriations were made
for the specific purpose of purchasing school books
for the use of the school children of the state, free
of cost to them, It was further to beneflt the state
that the appropriations were made,

A statute was viewed as having the effect attri-
buted to it and the taxing power of the state was exerted
for a public purpose, The Child Benefit Theory was enun-
clated in the U,S., Supreme Court decision, Since 1930,
five textbook cases have reached the U,S, Supreme Court,
three of which were upheld and two were ruled unconstitu-
tional, In Board of Education v, Allen, New York's stat-
ute was upheld following the same princiliple as the
Iouisiana case in mandating the Board to lend textbooks
to private and parochial school students in grades 7-12,
Pennsylvania's statute providing free textbooks was upheld
in that it was indistinguishable from the New York program,
Shortly thereafter, related issues were faced and upheld
by the court in Ohio - Wolman v, Walter, On the other hand,
two textbook programs were struck down during this same

period, The Mississippi statute Norwood v, Harrison, 1973,



127
was overturned because it clearly represented an attempt to
avold compliance with federal desegregation orders, The
New Jersey textbook statute was overrulled in 1974 because
it attempted to re-imburse only private school parents for
sums of money expended on secular textbooks and instruc-
tional materials,

The review of state textbook statutes, policies, and
practices ag it related to financing non-public parochial
school textbooks within the focus states suggest general
patterns and similarities,

First, textbook statutes and practices have been
modeled after the Loulsiana program and have been consis-
tently upheld by the courts: textbooks may be loaned to
elementary and secondary parochial school students, Second,
only books acceptable in public schools were lent to paro-
chial schools, Third, textbook programs of the focus states
clearly established the state's authority to purchase and
control textbooks on loan, And fourth, texthooks were fur-
nished free of charge to public and non-public school stu-
dents,

The textbook programs of the nine focus states follow
the patterns discussed above, (Table 3) Also, statute,
structure, content, and purpose were similar, Varlance
from these examples as in Mississippl and New Jersey have

not been met favorably by the courts, It has been made
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clear by the court that the slightest inconsistency with
the "Child Benefit Theory" could lead to "Excessive En-
tanglements" with religlon,

The six states that did not furnish textbooks were
found not doling so either because state constitutlons
specifically forbid such practices or parochial school
enrollments were scattered or there was no need for such
assistance or few parent requests,

As the focus states attempt to furnish textbooks to
all children within thelr boundaries, several trends appear
iminent;

-as8 state constitutions are revised and amended,
provisions for parochlial school textbook programs
modeled after the Loulsiana program are added

~-textbook statutes now mandate inclusion of non-
public parochial school students

~-Chief State School Officers and/or Boards of
Educatlon are responsible for monltoring textbooks
loaned to non-publlic parochiasl school students,

-the states are establishing non-public school
advisory councils to assist with legislation,
policy-making, and monitoring of textbook programs

-the per pupll amount and the number of textbook
aid provided is increasing among the focus states

-the larger urban areas which contain high concen-

trationsg of Catholic students participate more
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frequently in textbook programs,

State to state, these nine textbook programs that
have survlved constitutional scrutiny were very much
similar, The practice of financing parochial school text-
books 1is in reality an accepted concept under the Child
Benefit Principle, Since the loulsliana case, most op~
position and litigation has occurred in the Mid-Bast and
Great lakes reglons where more programs exlst which sug-
gest regional patterns and similarities, However, the
data does not support such a conclusion, It appears more
probable that the population mobility in urban centers,
and concentrated parochlal elementary and secondary en-
rollments played more of a role in the determination of

the litigation than any other factors,
Teacher Services

About gix years ago in Lemon v, Kurtzman, the U,S,
Supreme Court struck down Rhode Island and Pennsylvania
laws providing salary supplement to teachers of secular
subjects in non-public schools, in that, state sid was
flowlng to teachers "under religious control and disci-
pline%, Direct religlious instruction in the public schools
1s generally held to be sectarian instruction and there-
fore not permitted by the courts, Religious lissues coming

before the courts are more likely to involve tangential
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igsues as rellgious garb, sectarian influences, or use of
materlials than direct religlous instruction, For the pur-
poge of thls investigation, teacher services refer to pay-
ment of salarlies to parochial school personnel for services
(instructional) provided for elementary and secondary
school students in the parochial school,

Among the focus states, the survey showed that only
three states provided any teacher services to parochilal
school students: Michligan, Florida, and California, These
programsg, however, do not fit the teacher services cate-
gory as used in this study., They were classified as
auxiliary services and innovative/cooperative programs,
These two areas will be discussed later in this chapter,
Several generalizations can be made:

-state statutes directly providing funds for teacher
services do not appear in the codes of the focus
states

-earmarked funds from special public sources 1i,e,
(cigarette tax, harness racing) for teacher services
do not meet constitutional tests

-public financing for teachers of secular services
and salary supplements were found to be unconstitu-
tional,

Two cases have come to the U,S, Supreme Court

challenging the constitutionality of teacher services

statutes, In a simultaneous action, the U,S, Supreme Court
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struck down BRhode Island's teacher salary supplement and
Pennsylvania's purchase of services agreement for teachers
of secular subjects in parochial schools, In both de-
cisions, the court strongly emphasized that state ald was
flowing to teachers who were under religious control and
discipline, The states have not found a method of applying
the Child Benefit Principle to this area of parochiade,
Indirect child benefits through instruction has not been
established as constitutional, Therefore, none of the
focus states currently has statutes, pollicles or practices
in this area, While specific statutes providing purchase
of service agreements or salary supplements for parochial
school teachers were forbidden, some auxiliary services
may be provided by public school personnel on loani 1i,e,
special reading and math, health, guidance, counseling,
psychological, HReligious order personnel who are certi-
fied by the state and the Board of Education may apply to
perform these services in public or parochial schools,

The affects of the courts rejection of the teacher services
category have been:
-providing teacher salaries in non-public parochial
schools appears to be a disappearing phenomenon
~-parochial school superintendents and principals
have sought increased tuition rates, fees, and

fund raisings from their parents and congregation



132

-gpecialized public school personnel are assigned to

provide secular services to parochial school stu-

dents under the auxilliary services category

Public and non-public school supporters apparently
have glven in to court actlion in that no plans or other
statute restructuring were reported in progress, Specific
programs and services offered to non-public parochial
school students were found to be provided as auxiliary

services and are discussed in the next sectlon,
Auxiliary Services and Materials

The area Auxliliary Services and Materials includes a
diversity of programs and services, The states used sever-
al terms in referring to this area which include: auxiliary
services, auxiliary instructional materials, and auxiliary
or ancillary services, For the purpose of this study, the
term auxiliary services and materials is used to refer to
all services and instructional materials mentioned above,
In order to provide clarity and organization in the dis-
cussion, it is necessary to separate auxiliary services
from instructional materials,

Auxiliary services include: psychological, health,

guldance, counseling, speech, hearing, vision, test-

ing, field trips, transportation, breakfast, lunch,
milk programs, and special services to exceptional

children,
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Instructional materlals include: tapes, slides, film,

pro jectors, maps, phonographs, transparencles, libra-

ry materials, pamphlets, periodicals, and school sup-~
plies,

Ninety-three per cent of the focus states offered a
diversity of auxiliary services and materials on both ele-
mentary and secondary levels, Kentucky represented the
only state that provides no materlals or auxliliary services,
(Table 3) The focus states have provided auxiliary ser-
vices and materials in two baslc ways: direct loan to non-
public schools and indlirect through public school districts,
The data collected generate several generallizations for
consideration:

1. There was a direct and proportional relationship
between the student enrollment (elementary and
gecondary) of a state and the number of auxiliary
gervices/materials provided, The larger the paro-
chial student enrollment, the more diversity of
services provided,

2., The survey showed that more programs and services
provided flnancing through auxillary services/
materlials than any of the other three areas with-

in the study.
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3. The practice of financing auxillary services and
materials still needs more clarity.

L4, Focus state statutes vary in their definitions and
implementation methods of the auxiliary services/
materials category,

5. The U,S, Supreme Court has separated auxiliary
services and materials into two areas:

-financing of non instructional services
-financing of instructional materiéls and equip—
ment
The area of auxiliary services and materials has had
more opposition and litigation than any of the other three
considered in this study. Several reasons explain why this
is so: first, more progrems, services and materials are
provided under this category; second, definitions of ser-
vices are less clear than others; and third, parochial
schools may receive benefits indirectly under this area
because many services/materials are non-teaching items,
Including Everson (transportation) 1947, seven of
the thirty-two U,S, Supreme Court selected cases were re-
lated to the constitutionality of auxiliary services/mate-
rials, (Table 2)

While transportation of parochial school students to
and from school was upheld in Everson, fleld trips were
struck down in Wolman, The Arkansas state law requiring

vaccination was upheld, funds for reports, examinations
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and records were struck down in Levitt, In Lemon (Penn-
sylvania), Marburger (New Jersey), Meek (Pennsylvania) and
wolman, certain auxlliary services and materials were de-
clared unconstitutional,

The court has scrutinized auxiliary services/mate-
rials more times than any other area as evidenced by the
amount of litigation, Varying decisions make it difficult
to determine which statutes, and/or practices are constitu-
tional, Although variations appear in thelr decisions,
some patterns and similarities have merged in the U,S,
Supreme Court's rulings., Some consistencles, comparisons,
and contrasts are found in the decisions themselves and
are presented in this section,

In the leading transportation case of Everson, re-
imbursement to parents for transporting parochlial school
students to and from school was upheld, Another method of
providing transportation, as in Illinols, was to allow
parochial school students to ride buses provided for pub-
lic school gstudents as long as the statute did not requilre
door to door service, While the U,S, Supreme Court has
determined that a state may provlide for the expenditure of
public funds for transporting of pupils of a non-public
school without violating the Flrst and Fourteenth Amendments
to the Federal Constiltution, state courts were not bound
to follow this decision with respect to their own constitu-

tions, Nelther are they bound to accept the reasoning upon
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which the case wag ruled, namely, the "Child Benefit Theo-
ry"e.

In cases of the court's declision and its opinion, the
questlion becomes: does transvortation of parochial school
pupils aid the schools? One answer i1s found in a Wisconsin
case? which indiactes that two benefits are possgible:

1, increased enrollment, and

2, relieving the varochial school of expenses con-

nected with nunil transvortation when such costs
are in whole or part paid by parochial schools,

Among the fifteen focus states, three of thelr trans-
portation statutes (¥New York, Missouri, and Kentucky) have
been declared unconstitutional because of requirements to
transport varochial school students which violated public
school students Fourteenth Amendment rights and relieved
parochial school transportation exvenses, Three state
trangportation statutes (Connecticut, California, and New
Jersey) have been uvoheld; two states have repealed invali-
dated statutes (massachusetts, Pennsylvania) providing
transportation to narochial school children, but not on
constitutional grounds; and the other seven focus states
(Illinois, Indiana, Michigan, Ohio, Florids, Loulsiana,

Texas) have genersl provisions prohibiting the use of

9state v. Wusheum, 15 N,¥, 2nd 761 (Wisc.) 1962,
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public funds for sectarian ourvoses,

The transportation issue as an auxiliary service has
also been raised as it related to providing field trips
for nmarochial school students, This issue and related data
w111 be discussed later in this chavter,

3ince Lemon v, Kurtzman 1971, auxiliary services/
materials in the focus states have suffered some critical
setbacks as a result of U,S, Supreme Court decisions,

The states hardest hilt by their litigation were located
in the Middle East and Great Lakes regions (Pennsylvania,
Rhode Island, Ohlo), In order to understand the court's
actiong, make comvarisons and contrests, and discover
consistencies, some background is necessary.

After the trend of rejecting teacher service and
auxiliary services because teachers and programs were under
religious control and discipline, (Lemon v, Kurtzman),
the Pennsylvania leglislature began carefully drafting
thelr auxiliary services pnrograms to avoild the pitfalls
of Lemon by having public employees vprovide auxiliary ser-
vices, not under religious "control or discipline®, At
issue in Meek v, Pittenger (Pennsylvania) were three
auxiliary services (e.g.: counseling, psychological ser-
vices, speech and hearing therapy) by public school em-
ployees to non-public parochial school pupils and the

direct loan of instructional materlals and equipment to
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non-public schools, Notwithstanding this distinction, the
court's in Meek 1975, felt that this provision violated the
tenets of the establishment clause and would create ex-
cessive entanglements of church and state,

At the time of Meek, an Ohlo statute very simllar
to that of Meek was on appeal and pending before the High
Court, After Meek, the litigation in Ohio was repealed
and a new law was designed to conform to the principles
of Meek, The new auxiliary services an& materials law
included: standardized testing and scoring, diagnostic
services, therapeutlic services, instructional materilals,
equipment, and fleld trip transportation., The legislature
then appropriated $88 million to public school districts
who in turn disbursed them to non-public school districts
to finance these programs, All services provided non-public
school pupils were also provided to public school pupils
under separate lawsgs and expenditures for non-public school
students were not to exceed expenditures per pupil in the
public schools, The Supreme Court in Wolman (Ohio) upheld
auxiliary services (standardized testing and scoring, dliag-
nostic services, speech, hearing, psychologicals), and
therapeutic services (guidance, special remedial services),
The instrumental difference between Meek and Wolman was
that Wolman specifically footnoted that these services
would be provided by public employees on public school or
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state property - a neutral site,

The direct loan of instructional equipment was struck
down for essentially the same reasons as Meek, Justice
Blackman writes:

.ssthe new law represents a change in form, but not

in substance, In view of the impossibility of

separating the secular education function from the

sectarlan, the state ald inevitably flows in partlo
in support of the religious role of the school,..

In overruling field trips, the court concluded that the
non-public school controlled all essential aspects of the
trip, including timing, frequency, and destination, There-
fore, it 1s the schools not the children who are the reci-
vients of the service, The trips are an integral part of
educational experience, and where a teacher works for a
sectarian institution, an unacceptable risk of fostering
religion is an inevitable by-product,

Through a serlies of shifting majorities, the court
has upheld standardized testing and scoring, diagnostic
services, therapeotic services, whlle striking down in-
structional materials and field trips, The auxiliary
services upheld, while important, certainly are not the most
costly in the overall non-public parochial school budgets,

The loss of expensive budget items as instructional
materials and equipment at public expense has grave finan-

cial consequences for parochial schools, Parochial schools

1Owolman v, HWalter,
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in the focus states that provided these auxiliary services/
materials must now find other ways to finance these items,
New laws, policles, and practices must be drafted to avoid
the pitfalls of Meek in the areas of auxiliary services,

It i1s important to note that in both Pennsylvania
and Ohlo cases, the court pointed out the large urban
nature of the non-public school systems as having an effect
on thelr declsion, Justice Steward noted that in Pennsyl-
vanla, 75% of all non-public schools were church relsted
or religiously affiliated, In Ohio, 95% were church re-
lated, 92% of which were Catholic, Thus, "because of the
predominantly religious character of the schools benefiting
from the programs, the law 1s unconstitutional, in as much
as 1t has the primary effect of advancing rellgion..."l1
Auxiliary services and instructional materials pro-
grams have been reduced appreciably over the past six
years, Some trends that have developed may assist educa-
_tors providing programs and services for the future:
-newer state statutes providing auxiliary ser;ioes
include legal footnotes spelling out that the ser-
vice is provided by public employees in public

schools or on state owned property

llThomas J. Flygare, "Schools and the lLaw", Phi
Delta Kappen, Vol., No., 59 (Sept., 1977), p. 51,
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-the Child Benefit Principle is not applicable to
the loan of instructional materiasls and equlipment
-gtate's systems with non-public parochial student
enrollments of 50,000 or more are assumed by the
court to be religiously oriented
-per pupll expenditures on non-public parochial
services may not exceed that expended on publlc
school students in a state
Although the court allowed non-public school bulildings to
be used by public schools, financing of repairs and main-
tenance was not allowed in Committee for Public Education
v. Nyquist (1973). In 1974, Wheeler v. Barrera (Missouri),
the Supreme Court upheld a provision of the ESEA Title I
that provided services to educationally deprived children
in private as well as public schools, The justices ruled
that public schools in Missouri must provide Title I ser-
vices that are not identical, but comparable in quality,
scove, and opportunity for private school children, The
court thus upheld its mandate for non-public school stu-
dents to benefit from Title I services, but avoided telling
the state how to deliver these services,
In view of the litigation and state vpractices consider-
ed, many opportunities currently exlst for states to provide
cooperatively planned, implemented and financial programs/

serviceg, The data suggest several generalizations and
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trends related to cooperative and innovative programs:
-adverse U,3, Supreme Court decisions have not re-
duced parochial school participation in federally
funded cooperative/innovative programs
-the Middle East and Great lakes regions more fre-
quently take advantage of these programs while
others have not participated in significant numbers
-gince the 1965 Education Act and its amendments,
more federal dollars have been provided for co-
operative and innovative programs
-gpecialized vocational and technical services
offered at the high school level have taken the
place of some teacher services and referred to as
dual enrollment and part-time attendance programs
-a greater percent of cooperative programs/services
are provided in stateg where public and non-public
administrators plan cooperatively
-cooperative and innovative programs tend to favor
.public school sites for their locatlons
~the focus states rely more on federal tax dollars
to support cooverative and innovative programs
In some focus states, constitutions or laws prohibit
all or some of the cooperative/innovative approaches whether
financed by state, local, and/or federal sources, Non-

public school participation in this area has not been
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tampered with as much by the courts, Therefore, statutes,
policles and practlces providing these services show a
nhigh level of consistency, In 60% of the focus states,
private and public school state administrators cooperate
in the »lanning and implementation of these programs,

Some trends that appear eminent in this area include:

-categorical aid (formula grants), project grants and
contracts to non-public parochial and public schools
enzaged in cooperative programs 1s increasing

-focus states deslgn statutes with dual enrollment,

or part-time attendance provisions for inclusion of
non-public varochial students in cooverative programs
-U,3, Supreme Court decisions are consistently al-
lowing cooperative/innovative programs to take form
under the Child Benefit Theory

-many states' cooperative/innovative programs were no
cost programs - 1,e, released-time, shared-time, dual
enrollment

~cooperative and innovative programs being provided
by the focus states are increasing, Teacher ser-
vices and auxillary services/materlals statutes
declared unconstitutional may be allowed as co-
operative and innovative programs

Almost a dozen cooperative/innovative programs bet-

ween public and non-public schools in the focus states
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have been consldered in this investigation, Many more exist
on & national scale, The area of cooperative and innova-
tive programs has grown in ponularity recently as a viable
gsource of parochiade partially due to fewer instances of
litigation and opposition and the narrowing range of alter-
natives not yet struck down by the courts,

Chief State School Officers, State Boards of Education,
and the legislators, have much planning ahead as a result
of setbacks in the areas of teacher services and auxiliary
services and materials, The court's misgivings regarding
the Ohlo textbook statutes, although upheld, alsc repre-
sent a problem for the future,

If non-public parochlal schools are to continue re-
celving financial rellef at current levels, cooperative
efforts between public, non-public educators, leglislators,
and community groups must be maintained,

The future of parochilade rests with the states'
abllity to design statutes, policies, and programs for
parochial school students that meet the constitutional
tests as applied by the U,S, Supreme Court, Further,
additional methods and sources of revenue for education
must be found for the support of public and non-public
education, Methods and sources of revenue, professional
groups positions, and influences will be discussed in

the next section,
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Analysisgs of Research Data From the

Literature and Dats From the Focus States

Efforts to obtain public financing for non-public
parochial schools have increased among the large urban
focus states, These urban centers sre characterized by
thelr high educational costs, low student achievement,
over-crowded bulldings, and low income families, Legis-
lators, Chief State School Officers, State Boards of
Education, and non-public school officials have sought
additional sources of revenue for financing non-public
parochlal schools as well as new methods of delivering
aild once 1t 1s provided.

Within the last decade, four additional sources of
gstate tax rellief were identiflied for discussion, They
include: state lotteries, vouchers, tax credits, and
tultion re-~imbursements, Among the focus states, none
of these additional sources of revenue have been successful,

State lotterles popularity increased in the mid and
late 1960's to the point where 85% of the states in the
New England, Great Lakes, and Middle East reglons had some
form of lottery, New Hampshire, New York, New Jersey, and
Connecticut earmarked these funds for education producing
a one to two percent yleld, The additional revenue made
available for financing non-public parochlal education was

much less than hoped thus the search continued,
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The educational voucher program, povularized by
Christovher Joncks (1970) has many varlations, however,‘
gll involved parental choice, The parents of each school
eged chlld would have been glven vouchers (redeemable on .
state and federal treasurles) assignable to any school ofﬂ/
thelr choice: public, private, religlous, etc,

Of the varying models developed, none were used by
the states participating in this investigation,

Tuition grants, re-imbursements to parents, and
tuition subsldies alse have not been successful, The
court struck down tultion grants to parents in Jackson v,
California (1972) and tultion subsidies to parents in
Sloan v, Lemon (1973)Pennsylvania, thus narrowing the
range of alternative sources of revenue for parochial
school parents, Currently, none of the focus states pro-
vide tuition grants or re-imbursements to parents of paro-
chial school students,

At thls point, the last hope became tax credits,

Tax credit legislation would have allowed parents who send
their children to parochial schools some form of income
tax deductions., In a Minnesota case and compsnlon case

in 1975, 12 the U.S. Supreme Court declined to review =

atate court decision holding that a state income tax

12Mimmesota v. Minnesota Civil Liberties Union, 95
S. Ct. 1990-91 (1975) - 224 NW 2nd 344 (1974),
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credit violated the establishment clause of the U,3, Consti-
tution, Currently, none of the focus states allow tax
credits for parents of parochial school students,

From the informetion presented above, additional
sources of state revenues for financing non-public paro-
chial vprograms and services have not been found, A summary
of the states search for additional sources of revenue pro-
vides us with 2 better picture of the current situation:

-state lotteries, educational vouchers, tuition sub-

sidies, and tax credits have produced little or no
added revenue

-the courts have ruled agalnst tax credits, tuition

grants, and earmarked funds specifically for non-
public parochial schools

~-the states do not currently rely on any of the four

gsources for financing non-public parochial school
programs

Since additional sources of state revenue for fin-
ancing non-public parochial school programs/services are
lacking, the focus states were found to rely more and more
on federal funds to supplement thelr already heavily taxed
populaﬁions. Among the focus states, 51% of the programs
and services provided utillzed federal sources of funding
while 20% are financed by state governments and 14% by

local governments and agencies, (Table 5) This rellance
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on federal sources of revenue became greater as state fin-~
anced programs were struck dowm by the courts, Fublic
dollars for education becsme more limited, while urban
non-public parochial school enrollments increased,

Federal sources of funding, as the National School
Imnch Act, Speclal Milk and Breakfast Program, and the
Emergency School Aid Act, have been made availlable to pri-
vate school chlldren on an increasing basis, The Elemen-
tary and 3econdary Education Act of 1965 (ESEA) was the
federal government's first large scale attempt to aid 211
school children, It mandated dellvery of a dlversity of
nrograms and services to children in non-public schools
including:

-instructional and speciallized services for the

deprived, mlgrant, and institutionalized children

-school library resources, textbooks, and materials

-guidence, counseling, and testing

-innovative programs

~bi-lingual, vocational, environmental, and ethnic

education

-education for the handlcapped

~-heslth and nutrition services

-reading improvement

-in-service and pre-service for teachers

~-gspecial classes outside school hours
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Parochial school educators then had access to these
services through public agencies as applicants, planners,
and beneficiasries, The ESEA therefore represented a Model
for Cooveratlive efforts by public and non-public school
interests in providing federal sssistance to children in
narochial schools,
The impact of ESEA was significant to financing of
non-public parochial educatlon for seversl reasons:
-compl iance provisions mandated public and non-public
participation of professionals and parents
-all children, especlally the dis-advantaged, were
regquired to be involved
-uniform standards were designed and provided for
participation
-methods, procedures, snd delivery mechanisms were
established for states to provide assistance consti-
tutionally
-ongoing sssessment and evaluation was included in
order to provide data related to needs and effect
Adverse Supreme Court decisions have not affected
participation of parochial school students in these programs,
On the federal level, the number of services and dollars
spent are increasing. The future of federal asslistance 1s
dependent upon the ability of leglslators, educators, and
the public to work, plan, and implement aggressively all

of the programs and services intended for parochial school

children by Congress,
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Acquiring additional sources of funding represented
cnly one part of the non-public parochlal school tinancing
nroblem, Once funds were located, the major issue was to
establish appropriate and constitutional dellvery mechanisms
in order to lmplement vrograms and services, The four de-
livery mechanlisms discussed earlier included: direct pay-
ment to the districts, direct payments to varents, credits
to parents, and vouchers, The only mechanism avproved by
the courts and utilized by the focus states was direct pay-
ments to distrlets.

Some reasons for the unsuccessful delivery mechanlsms
not being used included:

~-gstate authority and control was not established

-entanglements with religion was not avolided

-the primary purpose of the flnancing was not secular

-the ald was not comparable in quality, scope, and

opportunity

The limited number of methods and mechanlsms of de-
livering aid suggest several trends:

-already avallable state funds are not belng spent

~-the number of state financed non-public parochiasl

school programs/services is declining
~-the practice of relying on federal programs and
thelr delivery methods are increasing
~-the number of state statutes related to parochiade

is declining
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The focus states' practices do not differ greatly in
their method of delivery of ald to parochial school stu-
dents. Until the unsuccessful methods of delivery of sid
are tested-and approved or new mechanisms developed, states
must rely on the most acceptable practice - direct pay-
ments to public school districts, Frofessional and Citizens
grouvs and the courts will play a ma jor role in developing
approvdriste delivery mechanismskfor non-public rarochial
51d., Thelr involvement and effect will be discussed in

the next section,

Profesgional, Citizen's uroups and Organizations

Professional, Citizen's groups played an important
role in the determination of the quality, scope, and finan-
cing of non-public parochilal aid programs and services
among the focus states, Fifty-three per gent of Chief
State School Officers indicated that the following groups
have been sctive pro, con, or neutral in their state as
related to parochiade:

-Citizens for Educational Freedom

-The National Union of Christlan Schools

-The National Soclety for Hebrew Day Schools

~-Unlted States Cathollce Conference

~-Lutheran Church Schools (Missouri Synod)

~-American Civil Liberties Unilon
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-Americans United for the Separation of Church and
State

~League of Women Voters

-American Jewish Congress

-American Association of School Administrators

-Friends Council on Education

-Naﬁional Association of Independent Schools

-Councill for American Private Education

-National Associlation for the Advancement of Colored

People

-Parent Teacher Assoclation

The main roles and functlons of these groups on the
local, state, and national levels were advisors/consultants
to the state Boards of Education, pressure groups, legis-
lative agsistants, and monitors of local and state level
programs, Approximately 25% of these grouvs have developed
positions for parochlade, 35% against, while 40% only play-
ed a consultative role within the focus states, Because
Professional and Citizen's groups have participated in
35% of the litigatilon in the focus states, and the impor-
tance of their roles and functions, 66% of the focus states
have developed state level advisory groups that assist in
the legislative process, policy-mekinz, and ovrogrsmr moni-
toring,

These groups have affected public financing of non-

public parochial schools in the focus states by:
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1, forming unions (allies) to present a united front
for or against varochiade
2, preparing intensive, systematic, organized cam-
valgns related to parochiade statutes, policies,
and programs
3. developing political organizations from the state
to the precinct levels
L4, stating arguments pro and con clearly and dis-
seﬁinating lssues to the media and to the public
5. establishing compromises that are politically
practical and realistic between opposing groups
The particlpation and interface between these grouns
ultimately determine the amount, type, and level of finan-
cing for non-public parochial education, The citizens of
the state, ultimately determine what the laws shall be,
who shall develop them (legislators), and how they are
interpreted (courts). When opposinz groups to parochiade
were the predomlinate force in a state, statutes and policles
generally reflected that position, '[he same was true for
favorable positions, Among the focus states, more citi-
zen's groups opposed current finasncing practices than sup-
vorted them, (Table 6) The selected U;S. Supreme Court
decisions reflect this same position nationally in that
many statutes, policles, and programs have been held as

a violation of state and federal constitutlions.
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The Citizen's groups that were most active in the
focus states included:

~The American Civil Libertiles Union - involved in

83 % of litigation
~-The Natlonal Catholic Conference - involved in
53% of litigation
the states where groups were most active were FPennsylvania,
lorida, New Jersey, and Connecticut, (Table 7)

The strongest forces in favor of parochlade programs
emong the focus states were the U,3, Catholic Conference,
and other parochial/indevendent schools, Members of these
sroups were found most often as advisors and consultants
to 3tate School Officers and Boards of Education in the
formulation of policy and implementation of programs, The
strongest forces against parochiade were the American Civil
Liberties Union, and the Americans Unlted for the Separa-
tion of Church zand State, These grouvs were found to be
more often opposing sid direectly and participating in 1liti-
gation challenging financing,

As a result of the involvement, participation, and
interface of Professional and Citizen's groups, several
trends surfaced:

~-the positions taken by Professional and Citiren's

groups in a state had significant effects on the

constitutionality of statutes and practlces
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-Professional and Citizen's groups tend to favor state

financing of auxiliary services, cooverative and

innovative programs more than the loan of materisls,
teacher services, or textbooks

-states involved thelir allies in drafting leglislation,

policies, and practices while excluding resistors

-parochial and private school supvporters are Jjolning

thelr efforts in a unified front

-non-ovublic parochial schools are vigorously suv-

porting culturally pluralistic, broad-based, in-

clusive public school nrograms which provide for
participation of parochial schools

The development of these trends suggest the nature
of the importance of the prominent role and function played
by Professional and Citizen's groups among the focus states
in the financing of non-public parochial education,

If ald to non-public schools is to continue, it is
paramount that such support serve the vprimsry secular pur-
poses of the state in a consistent manner, serve to enhance
all educatlon not a varticular segment or group, protect
the constitutional rights of parents who choose public
schools for their children, and continue to keep open
viable alternatives in education,

The effect of Professional and Citizen's groups

within the focus states significantly determined the
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current non-oublic parochial school vosition today. This

discus

aituat

political are still far from sgsettled,

rated

slon, debate and involvement represent a healthy

ionn in that it:

-continues to test the strength of the judliclary in
maintalilning 2 prover balance in the sevaration of
church and state

~asslsts in clarifying the Child RBenefit Princilple
v. Bxcesslive Intanglement issue

-encourages Legiglators, Chief State School Officers,
and Poards of Education to plan together
identifies the need for ciltizen particivation in
educational »lanning
-assisﬁs in clarifying and disseminating the general
vurpozses of vublic and non-vublic elementary and
secondary educatlon in America

The parochlade issues: legal, moral, financial, and

The information gene-

by this investigation revresents only one attempt to

identify some of the legal and financlial 1issues surrounding

aid to non-publlie parochisl schools, 3ome side effects

and influences related to these main 1issues are presented

in the next sectilon,

Some influences and Side Effects

Public financing of non-public varochlal educatlion has
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and remalrs currently sn lssue which raises moral, legal,
political, =nd religious questions,

1. vhat kinds of public 21d can be legally bnrovided?
2, Can public 2id be recelved by sectarian schools and
still maintain thelr autonomy and identity?
3. Yhat should be the roles of legislators, educa-
tors, citizens?
4, Is it "right" for narochial schools to receive any
public assgistance?
5. Did the founding fathers intend to separate church
and state in matters of education?
These lssues permeate the educatlonal framework at the loecal,
state and federal levels, At the local, school district,
and diocesan levels, educators have attempted to provide
programs and services for non-nublic parochial students that
are conslistent with state constitutions; at the state level,
lezislatcrs and educators have worked together to structure
legislation and formulate policies that include 211 child-
ren of the state while not violating federal guidelines;
and at the national level, the Congress of the United
3tates hzos enacted legislation designed to encourage equal
opportunity of education among the states,
Concerned individusls, grouvs, and institutions have
had influences on the 1lssues at every level, Some of these

influences have been more intense than others, and they
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have been diverse, lthin the last two decades, the most
viczlble and pronounced influences hazve been the courts,
ine U,3, Jdupreme Court has interpreted federal and state
laws more than thirty-two times, related to the varochiade
igsue, thus clarifying which statutes, policies, and vrac-
tices were nllowable legally, The second most pronounced
influence was found to be Professional and Citizen's grouns
who through thelr interface zand participation successfully
challenged many areas of non-public parochial aid, +Third,
elementary and secondary enrollments have influenced finan-
cing because of the general decline in total enrollments
and the concentrations of students in large urban cities
selected as focus states in this study., And fourth, the
ability of the states to find sdditional sources of funds
to finance non-public parochial programs, given the fact
that most of the focus states were near or already at their
naximum taxing power,

In addition to the above mentioned ma jor influences,
others were present, The sources of these major influences
generate from the political arena and the current atmosphere
of party politics, socloeconomic conditions within a state,
pronouncements and encycllcals of churchmen, desegregation,
and educators, These influences (primary or secondary) do
not occur singly or surface separately., Hather, they pre-

sent themselves at every level (local, state, and national),
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and simultaneou'sly, The over-riding issue of the "Child
Benefit Principle v, Excessive Entanglement” as discussed
in this investigation among the focus states has included
most or all of these influences simultaneously, Therefore,
the difficulty of the courts resolving the issues totally
can be ldentified more clearly,

Care must be taken in order to avold clasgifying some
states reactlions and side effects as conclusions which may
not be supported by avallable data, Many of these questions
are merely indicators and symptoms of the actual problem,
Some such lndicators included:

-cldsing, consolidations, mergers of non-vublic

parochial schools

~-increased local and state taxation

-increased federal partliclipation and control

-public funding of higher education

-ecumenaculism in parochial education
These indicators represent side effects of major issues
surrounding the separation of church and state (financing
of non-public parochlal schools) winich still need clari-
fication and interpretation, Once the issues are clearly
ldentifled and stated, information is collected regarding
these issues, assumptions mede and tested, only then can
generalizations/conclusions regarding theif effect be
reasonably made about financing non-public parcchial scheols,

This study represents one such attempt,
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These influences related to finoncing non-public vraro-
chi=al schools in the focugs states have revelvad sround the
7z jor lasue of uxcessive “ntanglements v, the Child Benefit
rrincinle, Litigatlion of narochiade statutes, policies,
and practices zerved as arenas for discussion, debate, and
declisions by citizen's groups, legislators, educators, and
the courts, “‘together, these grouvs had considersahle ilmrsct
on the current parochiade situation,

Amonz, the fifteen focug gtates, ninesteen U, 3, -udreme

Court cases were found to direchly affect the
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areas of the shud;

textbooks - 6 cases

tescher services -~ 2 czges

a2urlilistvy services and nwtericls - 7 cases

coorerativa/innovstive rrograims - b cases

the effect of thig litigation serve? To radefine
teythnok strtutes to include only =zecular boolis adopied
by oublic schools, to eliminate ftazcheor wervices ztatutes
from state codes, to drastically retuce thae number of
auviliary naterials ~nd tn increase state relisncs on
tederal sources for cooverative/innovative nre rroas,

Additional gtate asources of income for marochinl
sahool programs and serviceg heove not heen found, lJeversl
nubliec sources of revenue tried by the states (lotteriecs,

vouchers, tax credits, and tuition re-imbursements) did
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not meet original expectations or were ruled out by the
courts, Appropriate and constitutional delivery mechanlsms
for funds already avallable were found difficult to develop,

A summary of the data collected and presented gives
more meaning to the present sltuatlion among the focus states,
and supports the seven major findings of the study. Related
to the findings are some trend indications:

-gtate statutes tend to indlcate policy statements

as well as the rule of law

-state statutes are being drafted by constitutional

~experts in concert with educators

~distinctions are made between parochial and vrivate

schools '

-more similarities exist in policles and »rograms

in the Middle HEast and Great lakes Reglions than the
other regions

-states with elementary and secondary parochial en-

rollment of 50,000 or more offecrad more programs
and services, had more litigation and oppogition
to parochiade, and utillized advisory groups in
legislation and »olicy makiag

-states with less than 50,000 parochial school stu-

dents tended not to vrovide vrograms and services
~-focus states' elementary and secondary enrollments

were 75% or more Catholic
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-practices that move away from the Child Benefit
Frinciple became likely targets for litigation

These trends among the focus states sugpest a genersl
courgse and dlirection for the nation, however, it is impor-
tant to remember that final conclusions cannot be meade
until more vrimary data are collected and tested.

Legislastors, Chief Gtate School Officers, and educa-
tors are stilll attempting to draft stetutes, volicies, and
programs that meet constitutionsl tests while coping with
other influences and side effects, Some general concluesions,
recommendations, and further research tovics which may
agsist in this process were generated =nd wlll be nregented

in the next chapter,



CHAPTER V
SUMMARY AND CONCLUSIONS

The current study has attempted to add to the existing
body of knowledge by analyzing state statutes, »olicles,
and prazctices related to mublic financing of urban non-
public parochial elementary and secondary schools,

rive sveciflc research avproasches were utilized to
carry out the me jor research purposes:

1) Identification of U,S, Supreme Court decisions
which influence financing of non-public parochial
schools,

2) Determination of what statutes, policiles, and
rvrosrems currently exist in the four major areas
of the study whilch included: textbooks, teacher
services, suxiliary services/materials, and
cooverstive/innovative »rosrams,

3) Identification of similaritles in statutes, poli-
cies, and programs among the fifteen selected
focus states,

L) Analysis of state reactions to selected Sunreme
Court declsions,

5) Summary and recommendatlions,

163
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Ihe data were obtalned utilizing three methods:

1) letters of inguiry were sent to fifty state Zduce-

tional agenciess

2) questionnaires sent to fifty 3tate Chief :chool

Officerss

3) Xerox University Microfilm 3earches
rrior to selection of fifteen focus states, which had high
concentrations of parochial school student enrollments
(50,000 or more), 2 nilet study, involving three states,
Pennsylvenis, UWashington, and California, was conducted,
(Apvpendix Bl) Bighty-four ver cent of the Chief 3tate
School Cfficers and/or their designees surveyed in the
national effort varticlovsted in the study by supvlying
requested informatlon,

The overall design of the study was descriptive-
analysis in that facts, questions, and characteristics
related to nublic financing of narochial schools were lo-
cated, p»resented, and described using the narrative-
analysis foremat,

Chapter I was »rimarily concerned with an historical
overview, and data collection pnrocedures and methods,
Chepter II presented the literature involving: (1) an
overview of the legal framework for ovublic financing of
parochial schools; historical background, the main lssues,

and recent litigation and (2) related studies awnd investi-
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gations, Chapters III and IV focused ou ldentification of
stetutes, policies, and programs in the four major sreas
of the study and an analysis of the data vresented, Chap-
ter V consists of a summary, conclusions, and recommenda-
tions,

For clarity and understanding, the current chanter
is orgenized in the following manner, First, the nreceding
re-statement of the problem was given, 3Second, the data
sre briefly summarized, Third, conclusions based upon the
findings are presented, and fourth, recommendations for

the states, educators, and/or further research are given,

Summary of the Data

Non~public parochial education in America has survived
amid much debate, discussion, and litigation as a viable
alternative to public education, The origin, develooment,
and growth of parochial schools provided a foundatlon and
framework for the establishment of public education in the
United States,

The two systems grew and developed simultaneously
through periods of cultural, social, and political up-
heaval in a newly formed country consisting of several
ethnic, religlous, and cultural groups, From these groups
emerged a democratic form of govermment which allowed for
the peaceful co-existence of vpeovle, organizations, and

systems that were culturslly, ethnically, and religiously
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different., ddducation weg left as a3 nower resgerved to the
states under the Tenth Amendment to the U,5, Constitution,
1t 1s under this amendument that the stateg establigh,
overate, and regulate education and schools in their terri-

torieg,

Zach of the fifty states has develoved laws moverning

education, State Boards of Hducation and Chief 5tate School

Officers have developed policies snd nractices in carryin-

cut these lawa,

The statutes, noliciles, 2nd practices governing nublice

snd non-public education must be consistent with state and
federal reguletions, It is at this point that the states
have nad considerable difficulty. Drafting leglslation,
developring volicles, and implementing orosrsms for rublic
and non-public schools that are constitutionally allowahle,
have contributed to the dilemms of financing non-bublic
nérochial education in imericsa,

The First Amendment clausea {establishment and tree

exercise) attemnt to provide a double susrantee of freedom

while maintaining = neutral belance, As implemented, these

two clausges produce a separstion of church and state whicn
s further nrotected by the Fourteenth imendnment (Jdue vro-
cess and equel protection),

In addition to federal regtrictions »nlaced oa {inarn-

cingz warochial schools, there were state regulatory nro-

vigions, *hile there is considerable sinilarity amonz the

/
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fifty state systems of schooling, thelir vlenary vpower over
educatlion have pnroduced differences that have caused three
types of constitutional oroblems to arise:

1) Religlon as a part of the public school curriculum

2) Curriculum requirements that violate First and

Fourteenth Amendment rights

3) Pinancial support for parochial school programs

and services

Further, state compulsory school attendance laws
requiring children between specific ages to attend school,
have been supported by the courts. Under Plerce v, Soclety
of 3isters, 19251, the school attendance requirement may
be satisfled by attending a non-public school, Currently,
approximately five million elementary and secondary students
are enrolled in non-public schools., (1975-76 data),

These three above listed conditions have influenced
the speciflc major 1lssues surrounding public financing of
parochlial schools, Several include:

1) Separation of church and state

2) Federal v, State control in education

3) Court policy-making in the educational arena

4) Parent and student rights to tax dollars

1Pieroe v, 3oclety of the Sisters of the Holy Nsme of
Jesus and Mary, 268 U.S, 510, 45 3, Ct., 571, 39 (1925),
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Attempts to resolve these educational issues have
involved the court system repeatedly, Litigation from the
trial court to appellate division has provided some inter-
pretations, meaning, and direction, however, many items

remain unclear, untouches, or vague,

Summary of the Main Issues
As a result of conflict and litigation, the 1ssues
have been quantified into two major areas:
The Chlld Benefit Principle which is based upon the
premise that a child has a right: to receive aid
whever he may be: public, private or varochial school;

Excessive Entanglements which is founded upon the First

and Fourteenth Amendments of the U,S, Constitution's

prohibition of tax dollars for sectarian purposes,

Recently two U,S, Supreme Court decisions, (Meek v,
Pittenger and Wolman v, Walter), brought these two 1ssues
into sharper focus, Generally adhering to the Child Benefit
Principle, the court allowed seversl programs to stand:
textbooks, testing, diagnosgtic services, and therapeutic
services, Auxillary services, materials, equipment, and
fleld trips were struck down becmuse of Excessive kntangle-
ments with religion,

Given the fact that court decisions have not been
favorable toward parochial education receiving tax dollars,

the rebuffed parochial school educators continue to experi-
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ment and test new forms of aild, Several unsuccessful at-
tempts of aild include:

-tax credits for elementary and secondary school

parents

~-educational vouchers

-direct payment to parochial schools and parents

Several, more successful attempts to acquire paro-
chlade funds have included:

-dual enrollment

~-released-time

~ecumenical schools

~indirect payments to public school districts

-competitive grants and contracts

-technical/vocational education
and about a dozen federal programs and service categories
provided under the sweeping provisions of the 1965 ESEA
Act and its subsequent amendments,

Iitigation affecting parochial school financing has
represented a last resort effort of Professional and Citizens
groups to influence non-public parochial funding pro or con,
Several groups most influential in presenting challenges
were the Amerlcan Civil Liberties Unlon, Americans Unlted,
and the publlc séhools. Categories of parochiade most often
challenged by theée groups were:

textbooks ~ thirty per cent of cages
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teacher services - thirty per cent of cases
auxliliary services and materials - twenty-three per
cent of cases
cooperative/innovative programs - fifteen per cent
of cases
The varticipation and involvement of these groups have

played an important role in determining the quality, scope,
and level of programs and services financed for non-public
parochlal schools, Legal issues and questions raised have
led to discussion, debate, and litigation which shed new
light on public financing of parochial school programs,
Based upon this new information generated by the findings,

several general conclusions are presented in the next section,

Conclugions
As a result of this study, several svecific conclu-
slons can be made regarding state statutes, volicles, and
programs related to financing non-public narochial school
programs and services:

1) More state statutes were found to be unconstitu-
tional as a result of "Excessive Entanglements”
wlth religion than for any other legal reason,

A, Fifteen of the thirty-two selected U,S,
Supreme Court decisions directly influence
public financing of non-public parochlal
education in that they collectlively contain:
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(1) the contents of the two mein issues of

Excessive Entanglements v, The Child

Benefit Principle,

(2) all of the U,S, Supreme Court tests,

(3) litigation involving the four major

areas of this study

Fifteen U,S, Supreme Court decisions directly in-

fluencing parochial schools in chronological order:

Plerece v, Sisters

McCullom v, Bd, of Educ,
Everson v, Bd, of Educ,
Zorach v, Clauson
Cochran v, Bd, of Edue,
Bd, of Educ, v. Allen

Lemon v, Kurtzmen

Jackson v, California
Sloan v, Lemon
Norwood v, Harrison

Marburger v. New Jersey

Wheeler v, Berrera

Meek v, Plttenger

1925/0regon

1948/I114inois
1947/New Jersey
1952/New York
1957/Louisiana
1968/New York

1971/Rhode Island
Pennsylvania

1972/California
1973/Pennsylvania
1973/Mississippl
1974/New Jersey

1974/Missouri
1975/Pennsaylvania

Right of non-
public school
to exist
Releaged-time
Transportation
Released-time
Textbooks
Textbooks
Teacher ser-
vices and suxi-
liary materials
and equipment
Tuition grants
Tuition subsldy
Textbooks
Textbooks and
Auxiliary ser-
vices/materials
ESEA Services
Auxiliary ser-
vices, materials,

equipment, texs
books
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Minnesota v, Minnesota
civil Liberties Union 1975/Minnesota Tax credits

Wolman v,

walter 1977/0Ohio Auxiliary ser-

B.

vices, materlals,

equipment, text-
books, field
trips, tests,
diagnostic ser-
vices, testing
services
In six of the above mentioned decisions, state
statutes were upheld, seven were struck down,
while two state statutes were separated for
favorable and unfavorable rulings, (Table 2,

Avpendix C)

3tate statutes and policles that established pub-

lic control over parochiade programs/services most

often achleved the "Primary Secular Effect" approved

by the courts,

A,

Focus states' textbook statutes and policles
held constitutional were similar or patterned
in that textbooks were provided at parent or
student request, Further similarities existed
in the areas of delivery mechanisms, method of
implementation, appropriation, and state moni-
toring practices,

The focus states were simllar in not directly
providing for teacher services to parochial

schools, No direct references were found in
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statutes and policliles related to contracting
teacher services as a separate category, In-
direct references were included in the auxili-
ary services and cooperative/innovative programs
categorles,

Among the focus gtates, statutes, policles,
and practices vary 1ln providing auxiliary ser-
vices, materials, and equipment to parochial

school students, These varliatlons occurred

in the pname clagsiflcation: (auxiliary ser-
vices, auxiliary materlals, ancilary services,

auxiliary programs); source of revenue: state

financing, state/federal, state/local, local/
state/federal, and state/private; and expendi-

ture allocationg: expenditures shall not exceed

that amount spent on each public school student,
expenditure shall be limited to an amount ap-
propriated by the legilislature, and unlimited
exvenditures,

Among the focus states, statutes, policies,

and practices were similar and petterned as
related to the area of cooperative/innovative
programs, There were conslstent patterns of
reliance on private and federal sources of

funding for cooperative/innovatlve programs as:
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-T3REA programs end services
~-federally funded contracts and grants
-privately funded competitive contracts and
grants
~-no additlonal cost programs as released-
time and dual enrollment
3., Direct 21d to students in varochial schools was
a more widely vractliced and acceptable method of
financing varochlal school programs and services
than direct aild to parents or school districts,

A, Reactions to financing practices smong the
states to U,S5, Supreme Court declislions caused:

1) additional litigation at the trial and
appellate levels

2) further clarification of previous paro-
chilade declislons

3) continuing efforts to locate new and
constitutional sources/methods of finan-
cing

4) alternative finesncing approaches to
be developed,

B, Becausge direct ald to students was more widely
practiced and accepted, supported by the Child
Benefit Principle, court cases, declsiong, and
precedent, all other parochial financing prac-

tices run a high risk of being excessively
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entangled in religion,

C. Adverse U,3., Supreme Court declisions have
reduced the number of narochial school finan-
cing alternatives, however, the number of
programs and services and their costs have
increased, Unconstitutional statutes, policles,
and practices are restructured as in Meek v,
Plttenger, to meet court guidelines, There-
fore, acceptable statutes, policies, a2nd prac-
tices that meet court guldellines, were more
comprehensive than before, and have been copiled
by other states, The net effects were in-
creased numbers of programs and costs,

The thirty-two U,3, Supreme Court cases selected for
the study add meaning and some clarity in support of the
above conclusions, Seventeen of the decisglions were un-
favorable while fifteen were favorable, The plurality of
unfavorable decislons does not support a final conclusion
that the court is not favorable to financing non-public
parochial school programs/services, For the purpose of
this study, those fifteen U,3, Supreme Court declisions
which influence state statutes, policles, and practices
most provide the basis for concluslons, Several generaliza-
tions related to these findings were also generated:

-State statutes, policles, sand programs that adhere
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to the Child Benefit Principle, while clearly esta-

blishing state control, may be allowed by the
courts.z

-3tate statutes, pollclies, and programs that violate

the First and/or Fourteenth Amendments cause Ex-
cessive Entanglements with religion that will be
rejected by the courts.3

-During the past thirty years, the court has upheld

parochiade statutes, policles, and practices that
adhere to the Child Benefit Princilple,

Among the focus states, many simllarities existed,
Several include constitutional statutes, policles, and
programs that uniformly exclude public funds being used
for sectarian benefit, clearly identified vprograms/ser-
vices to be provided, established state authority and
control, provisions for source and methods of funding,
and monitoring structures for evaluation purposes,

In contrast, statutes, rollcies, and programs ruled
out by the court have consistently showed weaknesses 1in
four of the above areas:

-gectarian benefit

-state authority and control

2yolmsn v, Walter 417 P, Supp. 1113, Ohlo 1976,
45 U,S,L.W, 4861,

IMeek v, Pittenger 95 3. Ct. 1753 Pennsylvania (1975),
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-gource of funds

-method of delivering funds
Currently more similarities exlst iIn each of the four areas
of the study than differ,

Although litigation has limited the range of al-
ternatives to parochial school financing, meny programs
and services are provided by the states, Among the fif-
teen urban focus states, seven provided textbooks, This
was accomplished by loaning books directly to the student
at the written request of a parent or the student himself,
Other school supplies, reading materials, and menipulatilves
have been classified as ‘"textbook related” and are provided
under this category. Teacher services as a category was
not found to exist among the states, Thls category of
programs has been discontinued as a separate entity, how-
ever, teachers hlired and salaried by public schools may
perform secular teaching services for parochial sgchool
students under the auxlllary services and cooverative
programs categorles,

All of the focus states were found to provide some
form of auxilliary services, As a general rule, asuxiliary
services and materials that meet the primary secular effect
and are not ldeological in nature, can be provided by the
states, 3uch services include: guldance, counseling, test-

ing, therapeutic services, transportation, handicapped
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education, technlical and vocational education, Cooperstive
and innovative programs are acceptable for several reasons:

1) involvement by public school districts is basic
2) grants, contracts, and agreements won competi-
tively requilre state and federal constitution
compliance prior to approval of funds, and
3) funds for innovative projects may be awarded
directly or indirectly to any qualifying agency,.
Similarities and patterns were found to exlist among
the focus states not only in financing practices, but also
in the areas of litigation and court influences, U,S,
Supreme Court declslions and its influences are discussed

in the next section,
Influences of U,S. Supreme Court Declsions

The impact of adverse court declslions has influenced
the states in providing programs and services to non-public
parochial schools, These influences have led to seversl
reactions:

1) Dropping of programs/services - when the court

rejects a state program or service, it glves
reasons for that rejection which includes legal
questions and acceptable practices, By analyzing
court decisions, the states may elther drop re-

jected programs/services or restructure them
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3)

k)
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them according to acceptable practice as outlined
in the courts decision,

Re~structuring of statutes - one state may learn

from anothers mistakes 1In statute structure and
content, An example: while Meek v, Plttenger was
being litigated in Pennsylvania 1975, the Chlo
legislature quickly repealed 2 similar auxiliary
services law, restructured and passed another more
conslistent with Justices' opinions, and thus pro-
vided a "public control” clause that clearly es-
tablished the secular motive,

Establighment of state level advisory groups -

twelve of the fifteen focus states had state level
advisory groups who assist with gathering dats for
legiglators, the development of state non-public
parochial school policy, determining needs, and
monitoring progress, These grouns were involved
in planning and implementatlon of programs and
services as 2 method of gaelilnling suvport for states'
non-public parochial programs,

Reliance on federal assistance -~ as state finan-

ced programs and services were ruled unconstitu-
tional, a heavier reliance on federal sources of
income occurred, Thils rellance was accomplished

meinly by securing funds through the ESEA of 1945,
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its amendments, and by competitively winning feder-
al grants and contracts, 3everal of these feder-
ally funded programs were common among the states,
(Table 3)

Although the adverse U,3. Supreme Court decislons
avply svecifically to the statute, policy, or program being
challenged, it leaves other states with similar conditions
in serlous quandry as to thelr programs' validity. Aulings
related to the four major areas of the study (textbooks,
teacher services, suxiliary materials and services, and
innovative/cooperative programs) durins the past decade
heve tended to be narrowly drawn, often ambiguous, and not
predlictable, The net effect has been that plantiffs seek
further litigation to clarify previous rulings,

It appears that future rulings wlll be made on a
declsion by decision basis, Therefore, Chief State School
Officers, legislators, and educators will not have a con-
sistent set of standards that apply as they structure, plan,
and implement state statutes, policies, and programs, Not
only must legislators and educators be competent, skillful,
and creative ln their respective fields, but also in the

area of reasonabely guessing what the court will do in the

future,

Recommendzations

States and 3chool Officers

The frustration with large urban state school systems
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has grown to such as extent that Jimmy Carter, President of

the United 3tates, has sought rellef for parochial and pri-

vate schools in such alternatives asg:

-equelizing federal funds spent on public and non-

vublic chlldren

-community schools

-tax credits to parents

-private funding sources

Based upon the data generated by this study, some recom-

mendations are presented for the states and school officlals:

1)

2)

3)

i)

state statutes and policles related to financing
of non-public parochlal schools should be deve-
loped and published in separate sections of state
school codes and widely disseminated within the
gtate,

Updated state statutes and policles affecting
non-public and parochial schools should be avail-
able to all school officials and others responsible
for implementing, monitoring, and evaluating paro-
chial school programs,

leglislators, educators, citizen's groups, and the
private sector should be represented on state level
advisory groups in order to adequately protect the
public interests,

Legal experts in school law, and constitutiohal

law should be involved in the structuring of
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statute, policy, and program content, purpose,
intent,

5) large urban centers with elementary and secondary
enrollments of 50,000 or more, should develop =
"communlcation network" among and between states
for consistency of planning,

6) All state statutes providing financing for non-
public parochial school programs/services should
be tested by state's attorneys before implementa-
tion,

7) Additional personnel should be recruited to moni-
tor, re-agsess needs, and evaluate state financed ’
parochial school programs,

8) Well organized public relations campaigns, re-
lated to the state's programming and services
provided to non-public parochlal schools and thelr
value to the public, should be developed by the
state for controlled dissemination to the public,

State Departments of Education and Chief State School

Officers do not have the authority to make the necessary
policy decisions in order to carry out these recommenda-
tions, Realizing that the laws and/or policies may restrict
educators power to carry out effective change in the area

of parochial school filnancing, alternative strategles may

be found by establishing exploratory study groups, task

forces, and action research projects,
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Recommendations for Further Study

Through & national appralsal and focus on fifteen
urban states, this study has attempted to present in an
organized, chronological, and clear manner, primary data
that related to state statutes, policles, and programs which
affect non-public parochial schools, The specific research
purposes:

1) Identifying and selecting U,S. Supreme Court

declslions

2) Determining what statutes, policles, and practices

currently existed

3) Identifying similarities among the fifteen foous

states

L) Analyzing state's reactions to court decisions
asgisted in carrying out the major purpose of the study,

As a result of the investigation, many questions were gene-
rated, several of which are suggested for further study:

For purposes of the current study, programs/services
were categorized into four major areas:

textbooks

teacher servlices

auxiliary services/materials

cooperative/innovative programs
Future studies could focus on one category with an in-

depth analysis of each program or service,
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~-A study of the Warren and Burger Courts' philosophi-

cal unlity v, un-predictability in educational declsions,

~-Non-public parochial school consolidation and merger
models

-Tax credlits for elementary and secondary school
parents

-Ecumenicalism in non-public parochlal schools

-Alternative parochial school finance models

-Excessive Entanglements v, The Child Beneflt Theory

(History - Future)

It is hoped that the information presented in this
dissertation wlll assist legislators, Chlef State School
Officers, and educators in the difficult tasks of planning
and implementing programs and services for non-public paro-

chial school students in elementary and secondary schools,
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Leon Hendricks
8558 3, Buclid Ave,
Chicago, Illinois 60617

I am currently a Doctoral Candidate in Adminlstration and
Sunervision at Loyola University, Chicago, and Assistant
Principal at Martin Iuther King Junior High 3chool, Harvey.
The purpose of this communication is to seek information for
a Doctoral Dissertation designed to determine what STATUTES,
POLICIES, AND PROGRAMS3 currently exist among the states re-
lated to public financing of Urban non-public elementary and
gsecondary schools in Americe, This National study seeks to
identify characteristics, patterns, and trends in method and
nrocedure used by states in providing 1) textbooks, 2)
teacher gervices, 3) auxiliary services, and 4) cooperative
programs for non-public parochial schools,

This iInformation will be used to develovn a handbook for
use by state offices and officers in designing and imple-
menting non-public varochial school programs that meet
recent U,S, Supreme Court tests of constitutionality (leek
v. Pittenger).

Speciflic publications and related information requested
from your state include:
A, Copy of State School Code or Policles
B, Cooperative Programs, Services between public and
private elementary and secondary schools
C, State revort on Independent, Private, and Paro-
chial schools -~ teacher/student statistics
D, Other related information

Thank you for your cooperatlon and conslideration,

Sincerely,

Leon Hendricks
Mr, Leon Hdendricks
8558 South Euclid Avenue
Chicago, Illinois 60617

*mailing, shivpping, copying charges will be nsid unon billing,
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Leon Hendricks

8558 3, Buclid Ave,
Chicago, Illinois 60617
May 6, 1977

1 am currently a Doctoral Candidate at Loyola University
in Chicago, The purpose of this communication 1s to ask
for your assistance in completing the enclosed survey re-
garding Public Financing of Non-Publlic Parochial Schools,

This Natlonal study seeks to determine methods of aid,
sources of aild, group reactions and participation, and
trends, Data compiled in this survey will be used to
develop a handbook for use by State School Offilcers in
designing and implementing Non-Public Parochial pnrograms
that meet United States Supreme Court tests of constitu-
tionality (Meek v, Pittenger),

Your time and consideration 1s greatly apprecisted,

Sincerely,

Leon Hendricks
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Leon Hendrilcks
8558 3. Euclid Ave,
Chicago, Illinois 60617

Xerox University Microfilm
300 N, Zeeb Road
Ann Arbor, Michigan L8106

Dear Sir:

I am currently a Doctoral Candidate in Administrstion and
Suvervision at loyola University, Chicago, and would like
to have a gearch for information on the following tonic:

“3tate statutes, nolicleg, and nrograms related to
rublic financing of urban non-public varochial
elementary and secondary schools in America”

Poggible search headings:

-3upreme Court Hecisions and State Aid
~-State aild for Private 3chools

~Church/State Relations
-Cooperative programs between Public and Non-»ublic

Schools

Also, information concerning Challenges to State Ald by
Citizen's Groups - 1l.e,
~-Citizens for Educational Freedom (CEF)
-National Assoclation for the Advancement of Colored
People (NAACP)
-lNational Catholic Conference (NCC)
~-Jewlsh UDefense League

Thank yvou for your consideration,

3incerely,

Leon Hendricks
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Leon Hendricks

8558 3, Buclid Ave,
Chicago, Illinois 60617
November 8, 1976

Publication Sales

N.C,E,A,

One Dupont Circle

Suite 350

washington, ©$,C., 20036

Dear Sirs:

Please send your most recent copy of the publication:
Cooperative Programs Between Publiec and Non-Publice
Zlementary Schools; published by the Elementary
Department N,C,HE.A,

Also please send a copy of:
iloctoral Dissertations on Catholic Education (Finance)
1968-1975; published by the Secondary School Depart-
ment, 1975

tnclosed find vayment for postage and mailing,

Sincerely,

ILeon Hendricks
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Leon Hendricks

8558 3, Ruclid Ave,
Chicago, Illinois 60617
November 8, 1976

Superintendent of Documents

U,3, Government Printing Office

Washington, D,C. 20402

Dear Sirs:

Flease send your most recent copy of the publications:

Handbook for Private 3chool Administrators; prepared
by the Council for American Private ducation

snclosed find vayment for above,

Sincerely,

Leon Hendricks
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Leon Hendricks

8558 3, Euclid Ave,
Chicago, Illinois 60617
November 3, 1976

American #ducational 3esearch Assoclation
1201 Sixteenth Street, N,¥.

washington, D,C, 20036

pear Sirs:

Please send your most recent covy of:

AEVISW OF EDUCATIONAL HESEARCH

Malling charges enclosed,

Sincerely,

Leon Hendricks
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STATE OF ALASKA /

DEPARTMENT OF EDUCATION
DIVISION OF MAKAGEMENT, LAW AND FINANCE | POUCH F — JUNEAU 93811

April 6, 1977

Leon Hendricks
8558 S. Enclid Avenue
Chicago, I1linois 60617

Dear Mr. Hendricks:

In reply to your recent letter requesting information on private
and denominational schools in Alaska, I have enclosed copies

of several documents including regulations pertaining to private
and denominational schools, teachers and student statistics,
copies of the law, applications to establish a private school,
etc.

I hope this data will be of help to you.
' - - Sincerely, |
, %Z.M,Lciﬁé @ /\&uxw
R ~Kenneth C. Grieser
' Deputy Director
Management, Law and Finance

Enclosures

KCG/krk
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STATE OF BLASKA /| -

DEPARTMENT OF EDUCATION

DIVISION OF MANAGEMENT AND FINANCE POUCH F — STATE OFFICE BUILDING
JUNEAU 99811

May 31, 1977

Leon Hendricks

8558 South Enclid Avenue

Chicago, Illinois 60617

Dear Mr. Hendricks:

Enclosed is the completed questionnaire which you recently submitted.
Also attached are copies of the law pertaining to private and de-

nominational schools.

Sincerely,

Ken Greiser, Deputy Director

Management, Law and Finance

Enclosures: 7

‘KCG/krk
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STATE OF CALIFORNIA
DEPARTMENT OF EDUCATION

STATE EDUCATION BUILDING, 721 CAPITOL MALL, SACRAMENTO 95814

May 24, 1977

Mr. Leon Hendricks
8558 S, Euclid Avenue
Chicago, Illinois 60617

Dear Mr. Hendricks: N

Enclosed per your survey form request of May 6, 1977,
you will find "An Alphabetical Listing of Public School
Programs in Which Nonpublic Schools Are Eligible to
Participate".

I hope this will prove to be helpful to you in your national
survey as part of your doctoral dissertation.

Sincerely,

Robert D. McCarthy
Consultant in Private S£hool Education
(916) 322-2838 -

RDMc:es
Enclosure
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STATE OF CALIFORNIA
* . DEPARTMENT OF EDUCATION

B STATE EDUCATION BUILDING, 721 CAPITOL MALL, SACRAMENTO 95814

K November 1, 1976

Mr. Leon Hendricks
8558 S. Euclid Avenue .
chicago, Illinois 60617 : : ‘

pear Mr. Hendricks:

In response to your recent letter addressed to Newton K. Chase,
I wish to advise that Mr. Chase retired as of last April and I have
become his successor for the Private Schools' Office.

Your check for $3.00 is enclosed since it is not necessary for
the following information and enclosures for your study:

l. General Information sheet

2, Summary of California Laws that apply to Private
Schools taken from the Education Code (note
address if you wish to order one)

3. An Alphabetical Listing of Public School Programs
in Which Nonpublic Schools are Eligible to
Participate ‘

4. Annual Report of Enrollment in California Private

' Elementary and High Schools

5. An Order Form for the California School Directory

6. A list of Selected Publications

One other bit of information you may wish to order from our

Washington, D.C. Office is the Handbook for Private School Admini-
Strators for Effective Participation in Federal Education Programs
Administered by the U.S. Office of Education. You can obtain this

for 75¢ by writing to Superintendent of Documents, U.S. Government
Printing Office, Washington, D.C. 2-4-2; Publications No. HE-19.180:P93
Stock No. 017-808-01489. .

I hope these will assist you in your special project.

Robert D. McCarthy
Consultant in Private gchool Education .
(916) 322-2838

Sincerely,

RDMc:es
Enclosures _ ' . ' S ’
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ADoDEPARTMENTOFEDUCKﬂON

I otfice Building, 201 E. Colfax Development & Demonstration Unit

9 ~olorado 80203 ~
r.°°(303) 892-2212 (303) 892-2230

oneé

M. Frazier, Commissioner ‘

une 8, 1977 . C ,
~

Leon Hendricks : ' ' — (

- 8558 South Euclid Avenue \
Chicago, ILL 60617 . iy

Dear Mr. Hendricks; -

Ybﬁr survey and letter dated May 6 has been forwarded to my office after
Mr. Doug Bassett from our communication unit attempted to initiate some
answers. 1 do not believe I can do much better.

Colorado is a non-regulatory state which means other than certified teachers,
we do not regulate programs in the public school districts. The State is
.further unusual that it does not certify or charter private schools.

The only data that is collected here is an annﬁal attendance account which
includes children attending private schools within a school district's

boundaries.

- The Title IV-B program which I administer does include private school
children along with public because of the intention of the Federal law.
Our data again is generated from the annual account I referred to in

the paragraph above.

With this structure existing in Cclorado, it is practically impossible to
satisfy most of the question in your survey. : .

I am sorry I cannot be of further assistance.
Sincerely yours,
&ngxﬂi»oduﬁgSzﬁqﬁ;??”<L/

Richard' DeFore, Supervisor
School Libraries & Learning Resources

RD:dp



PUBLIC SCHOOLS OF THE DISTRICT OF COLUMBIA 204
DEPARTMENT OF PROFESSIONAL PUBLICATIONS AND STAFF DEVELOPMENT
PRESIDENTIAL BUILDING

418 TWELFTH STREET, NORTHWEST
WASHINGTON, D. C. 20004

April 13, 1977

Mr. Leon Hendricks
.8558 South Euclid Avenue
Chicago, Illinois

Dear Mr. Hendricks:

This 1s in reply to your letter requesting information on
non-public schools in the District of Columbia.

I would like to suggest that you write to the Office of
State Administration, District of Columbia Public Schools
(the same address), under whose purview non-public education
comes. That office would be the best informed source of the
information you need.

Best wishes of success with your research.

LG:hlc
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STATE OF FLORIDA

DEPARTMENT OF EDUCATION
TALLAHASSEE 32304
March 31, 1977

Mr. Leon Hendricks
g558 S. Euclid Avenue
chicago, Illinois 60617

pear Mr. Hendricks:

In response to your request for information concerning nonpublic
school programs in the state of Florida, we are enclosing herein
copies of material which may be of some value to you. Among the
enclosures you will find:

.1. A handbook recently prepared by the Florida Department of
Education re state rules and regulations pertaining to non-
public elementary and secondary schools.

2. A directory of nonpublic elementary and secondary schools in
the state of Florida. (Please note that this is not "official,
as there are "loopholes" in Florida's registration statute.)

3. A brochure describing the Florida Association of Academic Non-
public Schools (FAANS). Since this association represents
. close to 75% of the state's nonpublic school population, you
may wish to contact the directors of each of  the associations
for additional information.

4. A copy of a questionnaire which was recently sent out to select
nonpublic elementary and secondary schools throughout the state.
We have not compiled the data at this time, so we are unable to
provide you with accurate information concerning the types of
cooperative programs currently in operation.

5. Reports on meetings co-sponsored by the Florida Department of
Education and the nonpublic school leadership in the state.
The agenda items and conference reports may give you some
insight as to the types of programs in operation in Florida.

If you should need addltlonal information, please do not hesitate
to contact us.

Sincerely,

P
. d‘
Charles J. O'Malley

Consultant
Nonpublic Schools

wiw
Enclosures -

Cc: Mr. Roger Slkkenga
‘- Dr. Marshall Frinks



JACK P. NIX
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2
STATE OF GEORGIA 06

DEPARTMENT OF EDUCATION
OFFICE OF THE STATE SUPERINTENDENT OF SCHOOLS
STATE OFFICE BUILDING
ATLANTA 30334 :
March 29, 1977 : JOE EDWARDS

Deputy State Superintendent

Mr. Leon Hendricks
8558 S. Euclid Avenue
Chicago, I11. 60617

Dear Mr. Hendricks:

This will acknowledge your letter as received March 25.

In order that you might receive as much material as possible,
we will be pulling together as many of those things as we can
possibly send to you during the week and mail them to you.

I regret that we have been unable, for the past several months,
to even provide copies of the school laws to local school super-
intendents free of charge. The rapidly escalating costs have
caused us to be in position of having to charge $20.45 (actual
cost of the publication) to local school officials as well as
other interested individuals. If you would like to have a

copy of this publication, please feel free to make a check pay-
able to the Georgia State Department of Education and we will

-send the law book by return mail.

Sincerely,
oo Sut
Joe Edwards

Deputy State Superintendent
of Schools

JE:bb

P.S. Fourth-class, book rate for the above publication is
$.38, and delivery would be made within 4 or 5 days.
Postage rate for UPS is $.78, and delivery would be
made the next day. Please include this in your check.
. JE :



STATE OF IDAHO 207

DEPARTMENT OF EDUCATION

LEN B. JORDAN OFFICE BUILDING
BOISE, IDAHO 83720 ROY TRUBY

May 31, 1977

INSTRUCTION

Leon Hendricks )
8558 S. Euclid Ave.
Chicago, I1linois 60617

Dear Mr. Hendricks,

Enclosed with this note is your survey regarding state aid to non-public
schools in Idaho. We have answered the questions as completely as possible
but you will notice many btank spaces. Depending on the question, these
blanks mean "No", "Not Applicable”, or "Unanswerable".

Good fortune with your project.

Sincerely, 4&4b7q1}2167

on M. Fennell, Consultant
- Management Information

JMF/nc
enclosure

STATE SUPERINTENDENT OF PUBLIC



STATE BOARD OF EDUCATION

ILLINOIS OFFICE OF EDUCATION

Joseph M. Cronin . 208
State Superintendent of Education .

May 16, 1977

Mr. Leon Hendricks
8558 South Euclid Avenue
Chicago, Illinois 60617

Dear Mr.. Hendricks:

This is a reply to your letter dated May 6. The attached
survey instrument has been completed per your request.

Best wishes for success in your research efforts.
Sincerely,

oseph M. Cronin -
State Superintendent
of Education

Attachment .
!
100 North First Street 188 West Randolph State Office Building Post Office Box 625 3 Henson Place
Springtield. Hlinois 62777 Chicago, iltingis 60601 601 North 18th * DeKaib, fllinois 60115 Champaign, Itiinois 61820

A . .. 4 ...



Department of Public Instruction

' Harold H. Negley, Superintendent
a 8 0 Room 229, State House « Indianapolis 46204

317/633-6610

Division of School Finance :
W‘MA N‘A Room 225, State House 209

317/633-4275

April 13, 1977

Mr. Leon Hendricks
8558 South Euclid Avenue ]
Chicago, Illinois 60617 \

Dear Mr. Hendricks:

Your letter to Mr. Raymond Slaby in regard to financing of non-public
elementary and secondary schools has been referred to me for an answer.

Public funds in Indiana are never used for financing educational programs
in non-public elementary and secondary schools. Transportation may be

provided for non-public school pupils living on the regular bus route.

.‘Enclosed is a copy of our Digest of School Finance in Indiana.

Sipcerely,

, ‘ George ¢lenn, Assistant Director
’ Division of School Finance
Department of Public Instruction
Room 225 - State House
Indianapolis, Indiana 46204

GG/es
Enclosure



STATE OF IOWA « DEPARTMENT OF PUBLIC INSTRUCTION

GRIMES STATE OFFICE BUIWLDING e DES MOINES, IOWA 50319 210

ROBERT D. BENTON, Ed.D.,, STATE SUPERINTENDENT

July 25, 1977

Leon Hendricks
8558 S. Euclid Ave.
Chicago, Illinois 60617

Dear Mr. Hendricks:
“Some of the questions on your survey are not appropriate to
the State of Iowa. For your information and study, I have enclosed

sections of the 1977 Code of Iowa regarding state aid for trans-
portation, textbooks and shared time.

'Sinéerely,

oS

Gary Olney, Ph.D.

GLO: jts

encls.



STATE OF LOUISIANA
DEPARTMENT OF EDUCATION

Mr. Leon Hendricks
8558 South Euclid Avenue
Chicago, Illinois 60617

pear Mr. Hendricks:

. Enclosed are three Department of Education publications
in preparing your Doctoral Dissertation.

The Louisiana School Directory,
school statistics information. Benefit Laws,

tive Structure of Louisiana's Public
contain 1976 Legislative action.

1f you meed information regarding our Federal
Dr. Dan Lewis, Title IV, Department of Education,

Louisiana 70804.

1If we can be of further assistance, please let us know.

Sincerely,

Jlom/ ﬁfﬁ‘d&’w
(Mrs.)Pam Beacom

Research Library

pgb
Enclosures (3)
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P. O. Box 44064

Baton Rouge, La.

which may help

70804

Session 1976-77 contains our most current
Publication 1285 and The Administra-

Educational System, Publication 1456 do not

Programs, you should write
P. O. Box 44064, Baton Rouge,



4 o) | Dep.artm‘cnl of Educa‘lion ‘
[ State of Miinmesota || i s
- : _ 212

\

June 16, 1977

Mr. Leon Hendricks

8558 South Euclid Avenue

-Chicago, I11inois 60617

Dear Mr., Hendricks: |

Please excuse the delay in sending the materials you requested. The
revisions of the guidelines for the implementation of the nonpublic
pupil aid program have just been completed and is the reason for the
delay, _

Enclosed are copies of:

1) Minnesota Statutes, Chapter 396 (Sections 4 and 5 have
not been implemented)

2) Rules and Regulations

3) Revised Guidelines

4) Minnesota Educational Directory (See pages 94-107)
5) Minnesota State Publications (See page 6) .

6) Summary Report - 1976

I hope these materials will be of assistance in the completion of
your project. :

Sincerely,
<Z;/t4zéé,yu/u:&2146&140b4;
Carolyn Hellervik

Consultant for Nonpublic Pupil Aid
612-296-8130

CH:1bu




State of Mississippi o

DEPARTMENT OF EDUCATION
C. E. Holladay . Superintendent !

A. C. Bilbo

Albert J. Comfort, Jr., Ed.D.
' Assistant Coordinator

Coordinator

TITLE L, ESEA

JACKSON, MISSIBRIPP|

March 24, 1977

Mr. Leon Hendricks

8558 South Euclid Avenue

Chicago, Illinois 60617

Pear Mr. Hendricks:

This will acknowledge your letter received in this office on March 24.

Enclosed is a listing of the parochial schools in this State and copies
of the sections in the Mississippi School Code which affect non-public
schools.

The best of luck to you.
Sincerely,

A. C. Bilbo
" Assistant Coordinator

ACB:sm

Enclosures
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; DIVISION OF INSTRUCTION
P. J. NEWELL, JR.

ASSISTANT COMMISSIONENR

DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION

STATE OF MISSOURI
Jefferson City 65101

March 31, 1977

Mr. Leon Hendricks
8558 South Euclid Avenue
Chicago, I1linois 60617

Dear Mr. Hendricks:

Your letter of March 28, 1977, to Commissioner Mallory has been directed
to my office for reply.

The Missouri Constitution is thought to be one of the most restrictive
state constitutions concerning the separation of church and state.
Therefore, I do not have a list of cooperative programs and services
between public and private elementary and secondary schools to send '
you pursuant to your request.

Under separate cover, I am sending you the following:
(1) Missouri_School Laws (this includes portions of the

Missouri Constitution relating to education and the
school statutes relating to education).

(2) The current data that we have on nonpublic schools
in Missouri.

(3) A copy of the December 30, 1976, Opinion of the Supreme
Court of Missouri relating to Title I, ESEA, and ser-
vices for elementary and secondary private school stu-
dents. You will note on page 6 of the Opinion that
the Supreme Court of Missouri states the public policy
of the state with regard to education.

I hope that the documents being sent to you under separate cover will
meet your needs in your study. :

Sincerely,

P. J;;Eewell, gﬁ. '

bz



May 20, 1977

Mr. Leon Hendricks
8558 S. Euclid Avenue
Chicago, Illinois 60617

Dear Mr. Hendrické:

Your letter to Superintendent Ri
me for reply. Your letter is co
schools.

Montana has one of the strictest
of any public money for private

OFFICE OF PUBLIC INSTRUCTION

215

STATE CAPITOL Georgia Rice
HELENA, MONTANA 59601 Superintendent
(406) 449-3095

ce of May 6, 1977 has been referred to
ncerning public financing of non-public

constitutional provisions against the use
schools that there is in existence in the

United States today. As the administrator of our public school fund, I

can state that private schools i
public assistance financing.
; .

Si

T W. STOCKTON
Administrator
Department of Financial Services

- RWS:bw

n the State of Montana do not receive any



THE UNIVERSITY OF THE STATE OF NEW YORK

THE STATE EDUCATION DEPARTMENT -
ALBANY, NEW YORK 12234

t
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E'CULTURAL BUREAU OF NONPUBLIC SCHOOL SERVICES
4 AND NONPUBLIC 518; 474-1556
“gwcl’ $18;: 474-7062
November 24, 1976
Mr. Leon Hendricks ’ . .
8558 South Euclid Avenue
Chicago, Illinois 60617
Dear Mr. Henricks: .

Your letter of October 19, 1976, to Dr. Heath has been referred
to the Bureau of Nonpublic School Services.

Enclosed for your information is a copy of various laws that
are currently in effect in New York State., We do not have a State
School Code, but you will note in the copy of "Minimum Requirements
for Schools in New York State', that the nonpublic schools are
' required to comply with the minimum requ1rements on the same basis
as public schools.

1f our Bureau can be of further assistance to you, please do
not hesitate to contact me, : :

Sincerely your

Gl .

Arthur H Hartmuller, Chief
Bureau of Nonpublic School Services

AHH:kh
Enclosures

P.S. Your check for handling and postage is being returned to you.



()|[Nevada

W DEPARTMENT
OF ;
EDUCATION

NEVADA DEPARTMENT OF EDUCATION
Capitol Complex
' Carson City, Nevada 89710

. GAMBLE
PO endent

(N W. LISTON

irector
."Tzwcal Assistance

Mr. Leon Hendricks
8558 S. Euclid Avenue
Chicago, Illinois 60617

Dear Mr. Hendricks:

schools.

1 .
Sincerely,

Nevada ﬁrovides no financial aid to non-public parochial

Article 11, Section 10 of the Nevada Constitution states:
"No public funds of any kind or character whatever, State, County
or Municipal, shall be used for sectarian purpose’.

217

May 23, 1977

T Tl

Lincdln W. Liston, Director
Office ‘of Technical Assistance
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pEPARTMENT OF PUBLIC INSTRUCTION

STATE OF NORTH CAROLINA RALEIGH

May 23, 1977

Mr. Leon Hendricks
8558 S. Euclid Avenue
‘Chicago, Illinois 60617

Dear Mr. Hendricks:

Much of the data requested in your survey, enclosed with
your letter of May 6, 1977, can not apply to the State of
North Carolina's official relationship with non-public
schools because not one cent of State money is made avail-
able to any elementary or secondary private schools. '

We are enclosing a kit of materials which may be of some
use to you inasmuch as this State does indeed supervise
all private schools receiving pupils of compulsory school
attendance age. ) ’

Cordially yours,

Calvin L. Criner
Coordinator ,
Non-Public Schools

.-’

CiC:hjp
Enclosure: a/s
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THE STATE GF NORTH DAKOTA
Departiment of Public Instruction

Howard Snortland, Superintendent
‘Lowell L. Jensen, Deputy
BISMARCK, NORTH DAKOTA 58505

May 11, 1977

219

Mr. Leon Hendricks
8558 S. Euclid Avenue
chicago, Illinois 60617

Dear Mr. Hendricks:

There are no funds provided for parochial schools. The only
assistance is provided by services which are provided with
federal funds.

Sincerely,
' DEPARTMENT OF PUBLIC INSTRUCTION
ORTLAND, Superintendent




STATE OF OHIO »
DEPARTMENT OF EDUCATIO -

COLUMBUS , 220
432195
w.ifsz ' HERBERT D. BRUM
ND DIRECT
! TZTRucTION March 31, 1977 DiV?SEIc(:)NogF
SCHOOL FINANCE

811 Ohjo Departments Building
614-466-4230
614-466-6266

Mr. Leon Hendricks
8558 South Euclid Avenue
Chicago, I1linois 60617

Dear Mr. Hendricks:

I am enclosing copies of the Ohio Revised Code for providing services
and materials to Nonpublic pupils as well as the guidelines which go-
vern the administration of these programs. Y

Currently, Ohio's enrollment in Nonpublic schools is approximately

$264,000.00. The enrollment has leveled off and begun to increase

slightly this year. I hope the enclosed information will be helpful.
Sjngcerely,

Herbert D. Brum, Director
Division of School Finance

HDB:ya



COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF EDUCATION
BOX 911, HARRISBURG, PA. 17126

June 7, 1977 | 221

Mr. Leon Hendricks
8558 S. Euclid Ave.
Chicago, I1linois 60617

“ Dear Leon: : . .

Your ‘letter of May 6, 1977, together with the survey on
Public Financing of Nonpublic Parochial Schools has been forwarded to
me for a response. :

This is quite a coincidence for I believe we met several years
ago at the ASCD Conference in San Francisco. If I recall, you were then
principal of an elementary school in Chicago. I am with the State
Department of Education administering aid programs for students attending
nonpublic schools. :

_ On your survey. sheet I indicated that there would be attachments.
T trust these will provide you with additional information.

‘Accept my very best wishes in attaining your goal. If I can
be of any further assistance, please let me know.

Sincerely yours,
%4’//’/,'
P
Robert J. Czukoski
Chief
Division of Nonpublic School Services

Attachments



COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF EDUCATION ‘
BOX 911, HARRISBURG, PA. 17126 . 222

October 28, 1976

/

Mr. Leon Hendricks
8558 Euclid Avenue
chicago, Illinois 60617

pear Mr. Hendricks;

I have your letter of October 19, 1976, in which you request
certain items pertinent to state financing of nonpublic education.

I have compiled a packet of such materials and they are being
sent under separate cover.

Please be advised that the final draft copy of the School Code
has not as yet been enacted into law. Consummation is expected in early

1977.

Generally, items allied to your A, B, C, and D delineations
have been sent to you. Your check for $3.00 was deposited to the credit
of the Department. * .

. I trust that the materials sent to you will provide the service
you need.

This office is happy to bhe of service and your interest in
Commonwealth education is appreciated.

YIM/dth8
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

:DEPARTMENT OF EDUCATION

Hayes Street, Providence, Rhode Island 02908

Thomas C. Schmidt, Commissioner . " April 28, 1977

Mr. Leon Hendricks
8558 S. Euclid Avenue
Chicago, Illinois 60617

Dear Mr. Hendricks:

This is an answer to your request for information about nonpublic school
regulations and policies in Rhode Island. There is no separate code or hand-
book for private schools. The laws governing education are contained in

- Title 16 of the General Laws of Rhode Island.

I have copied the sections which make specific reference to private
schools:

. 8§ 16-19-2, Approval of Private Schools
§ 16~-21-2, Transportation

Transportation of children to sectarian schools has long been an issue
of wide dispute in Rhode Island. After the Supreme Court of Rhode Island
ruled in 1965 that current version of the law, Section 16-21-2, did not re-
quire school committees to provide transportation for children to private
and sectarian schools outside the committee's local district, the legislature
rewrote the statute to require school committees which bussed children to
public schools to bus local children to any private, or sectarian school in
the state which had "regionalized", that is declared itself open to children

- in a specific area within the state. This was in 1965. The Rhode Island
Supreme Court struck down that statute as well, holding that the statute
impermissably delegated legislative power to- prlvate ‘and sectarian schools;
this was in 1976. '

The legislature responded again, attempting to .provide transportation
for children attending non-public schools within constitutional limits. I
have included a copy of the section of the law as it was passed in 1976.




Mr. Leon Hendricks : Page 2 22l
8558 S. Euclid Avenue .
chicago, Illinois 60617

In 1977, the law was challenged in the District Court of the United
states for Rhode Island by two school committees of small communities. The
verdict favored the challenging communities; however in an opinion from
that Judge - Judge Pettine - and the Attorney General of the state, it was
declared -that his ruling referred only to the two plaintiffs. I have en-
closed the memo which was sent to Public School Superintendents by the
Commissioner of Education on March 23, 1977. This is absolutely the most
final word on transportation in the State. There have been no attempts to
discontinue transportation in any other community, either within the local
limits or to regional schools across town lines. '

There are 15 regional schools in the state - 13 sponsored by the
Catholic Diocese of Providence, one Hebrew Day School, and one private
school. The nonpublic school population of the state accounts for about
157 of the school enrollment. There are 78 Catholic Schools in the State
and fifteen Independent Schools, one of which is the Hebrew Day School and
one a Christian Day School sponsored by the Lutheran Church. The school
enrollment for 1976-77 is as follows:

Public Schools ' 176,240 ° . 84.81%
"State Operated Schools 1,549 0.75%
Catholic Schools ‘ 23,316 - 12.18%
Independent Schools 4,706 - 2.26%

Continuing with the School Laws, I have included also the following
sections:

g 16-21-3, 4 Standards for School Buildings and Fire Drills
8§ 16-21-10...14 Health and .Safety Regulations

Chapter 22 Curriculum

§ 16-23-2 Loan of Textbooks

§ 16-38-2 Immunization

Chapter 40 Private Schools

The St4ndards for Approval of Schools are the same for private as public
with one exception, a teacher in a private school need only have a degree -
state teacher certification is not necessary. I have enclosed copies of
_ the standards for elementary and secondary schools approval.

Nonpublic school children participate in Federal Programs according
to mandates of the guidelines for each program. There are 1110 children
in 41 Catholic schools participating in Title I for disadvantaged children
in the present school year.




Mr. Leon Hendricks . Page 3
8558 S. Euclid Avenue . 225
chicago, Illinois 60617

Every nonpublic school receives an allocation for Part B of Title IV
which is administered by the appropriate LEA. Children are involved in
Part C programs (the competitive monies) on an equitable basis.

Some private schools (at their own discretion) are participating in
the Federal lunch and milk programs.

I trust that this information will be helpful to you in completing
your dissertation. If I can be of any further service, do not hesitate
to call on me.

’

Sincerely,

Sister M. Rosalia Flaherty, R.S.M.
Consultant, Nonpublic Schools

SMRF/1j1

Enclosures f@
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STATE OF VERMONT
DEPARTMENT OF EDUCATION
MONTPELIER
05602

April 21, 1977

Mr. Leon Hendricks,
8558 S. Euclid Ave.,
Chicago, Ill. 60617

Dear Mr. Hendricks:

In reply to your recent letter to Dr. Leon Brumo of this department,
enclosed 1s some statistical information on non-public schools in this
state.

The Vermont School Board Association has sets of the Vermont Educa-
tion statutes on sale for $5.00 a set. The address of the association is:

Vermont School Board Association
62 State Street
Montpelier, Vermont 05602

Basically, Vermont law does not permit local education agencies to
. provide textbooks, teacher services or auxiliary services to non-public
schools. Locally funded auxiliary services may be provided to pupils in
non-public schools, and this is done to some extent. Federally funded
auxiliary services must be provided to such pupils on an equitable basis.

[(G—

Edward L. Ryan, Chief }
Education Field Services

Sincerely yours

ELR/bd
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COMMONWEALTH of VIRGINIA

STATE DEPARTMENT OF EDUCATION
- RICHMOND, 23216

f

April 6, 1977

Mr. Leon Hendricks
8558 South Euclid Avenue
Chicago, Illinois 60617

Dear Mr. Hendricks:

Dr. Robert Turner received your letter requesting information designed
. to determine the Statutes, Policies, and Programs in Virginia which are

related to public financing of urban non-public elementary and secondary
schools. He asked that I would respond to your request. :

The Virginia Constitution limits any kind of public assistance to
private schools, however, the State does allow for dual enrollment and
use of facilities, equipment, etc. by students attending non-public schools.

Article IV, Section 16 of the State Constitution, Appropriations to
religious or char1tab]e bodies, states,

"The Genera1 Assembly shall not make any appropriation of
public funds, personal property, or real estate to any
church or sectarian society, or any association or
institution of any kind whatever which is entirely or
partly, directly or indirectly, controlled by any church
or sectarian society. Nor shall the General Assembly make
any like appropriation to any charitable institution which
is not owned or controlled by the Commonwealth; the General
Assembly may, however, make appropriations to nonsectarian
institutions for the reform of youth criminals and may also
authorize counties, cities, or towns to make such appropriations
to any charitable institution or association."

Article VIII, Section 10, State appropriations prohibited to schools
or institutions of learning not owned or exclusively controlled by the State
or some subdivision thereof; exceptions to rule,
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"No appropriations of public funds shall be made to any school
or institution of learning not owned or exclusively controlled
~ by the State or some political subdivision thereof; provided,
‘first, that the General Assembly may, and the governing bodies
of the several counties, cities, and towns may, subject to
such limitations as may be imposed by the General Assembly,
approrpiate funds for educational purposes which may be
expended in furtherance of elementary, secondary, collegiate
or graduate education of Virginia students in public and
nonsectarian private schools and institutions of learning, in
addition to those owned or exclusively controlled by the State
or any such county, city, or town; second, that the General
Assembly may appropriate funds to an agency, or to a school
or institution of learning owned or controlled by an agency,
created and established by two or more states under a joint
agreement to which this State is a party for the purpose of
providing educational facilities for the citizens of the
several states joining in such agreement; third, that counties,
cities, towns, and districts may make appropriations to
nonsectarian schools of manual, industrial or technical training,
and also to any school or institution of learning owned or
exclusively controlled by such county, city, town, or school
district.” _

I have asked the Office of Public Information and Publications to forward
you a copy of Virginia's School Laws and its supplement. I trust that this
will provide you with the information needed relative to public financing
of non-public elementary and secondary schools in Virginia.

Cordially,

P ontn of. Wil

Vernon L. Wildy
Coordinator
Education and Qervice Programs

VLW/de
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Superintendent of Public Instruction (o

DR. FRANK B. BROUILLET * OLD CAPITOL BLDG., OLYMPIA, WASH. 98504

November 1, 1976

Mr. Leon Hendricks
- 8558 S. Euclid Ave.
Chicago, ILL 60617

Dear Mr. Hendricks:

I am responding to your letter of October 19, 1976, regard-
ing information requested about nonpublic schools for your

Doctoral studies. Enclosed you will find your check which

is not required for the information you are seeking.

I am also enclosing for your information a copy of the statutes
relating to the approval process for nonpublic schools in the
state of Washington. 1In addition to that, I want to refer you
to a publication, if you have not already discovered it -

" 'State And Federal Laws Relating To Nonpublic Schools, pub-
lished by Bascomb Associates, Incorporated, 7961 Eastern
Avenue, Silver Springs, Maryland, 20910.

Also enclosed find a copy of some information relative to our
Ancillary Services ~ Part-time Attendance Law which tells about
access on the part of private school students to public school
courses and services not offered by the private schools. We

do not publish a annual report separately on independent private
and parochial schools but I am including for your information

a report that I used for the State Board of Education which
indicates the number of students and the number of private
schools approved.

In addition to a statewide advisory committee on nonpublic
education appointed by the State Board of Public Instruction,

.
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page 2
March 25, 1977

I am enclosing a list of current publications available through the
pepartment of Public Instruction. If you wish to order, please send your
order to the Publications Section of the Department of Public Instruction.
1t is hoped that this information has been of some help to you.

Sincerely,

%)ﬁvﬁ,{/&/ {mymw/@

Donald E. Dimick
Assistant Superintendent

DED: jmh

Enclosure
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tate o 1sconsin DEPARTMENT OF PUBLIC INSTRUCTION

Barbara Thompson, Ph.D.
State Superintendent

v Dwight M. Stevens, Ph.D.
Deputy State Superintendent

DIVISION FOR SCHOOL BOARD AND ADMINISTRATOR SERVICES
Donald E. Dimick, Assistant Superintendent

March 25, 1977

Mr. Leon Hendricks
8558 South Euclid Avenue
Chicago, Illinois 60617

Dear Mr. Hendricks:

This will acknowledge your letter requesting information relating to statutes, -
policies and programs related to public financing of non-public elementary
and secondary schools.

The constitution of the state of Wisconsin does not permit the payment of
any direct aid to non-public schools. The state Attorney General has held
that Meek vs. Pittenger applies to federal funds in Wisconsin. Indirect
assistance is provided in the following areas:

(1) Pupil transportation. Children attending non-public schools are pro-
vided free public transportation to and from school on the same basis
as it is provided to children attending the public school in that same
district. The public school provides the transportation and the cost
is paid by local taxes and state pupil transportation aid.

(2) Teacher certification. If the non-public schools wish their teachers
to qualify for teaching experience toward an unlimited certificate,
the non-public school may request a program review by the Department
of Public Instruction. If the program review indicates that the
experiences gained teaching in a non-public school are comparable to
those which would be gained in a public school, credit toward the
teaching certificate is allowed.

(3) National School Lunch Program. This program is supervised by the
Department of Public Instruction in both the public and non-public
schools. Federal school lunch aid is processed through the Department
of Public Instruction for both types of schools.

(4) Other federal programs. Participation in other federally funded pro-
grams is carried on through the local public school district. Eligible
non-public school children may participate in these federally funded
programs under the general supervision of the local public schools.



2
Mr. Leon Hendricks -2 November 1, 1976

- -

we also have a very active organization for nonpublic schools,
the Washington Federation of Independent Schools and a corollary
organization called the Washington Council on Private Education.
Also enclosed find some other materials which may be of interest
to you.

After reviewing these materials, yoﬁ may have additional ques-
tions. If so, know you are welcome to call (206) 753-1137 or
write.

‘Sincerely,

DIVISION OF
PROFESSIONAL SERVICES

P - Y
awrl\%. )‘ynbbe W
Administrator of A

Nonpublic Education
CTF:ic

Enclosures

32
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COUNCIL FOR AMERICAN PRIVATE EDUCATION

1625 EYE STREET, N. W. (SUITE 1010)
¢ ! WASHINGTON, D. C. 20006

(202) 659.8236

5 '  april 13, 1977

Dear Mr. Hendricks:

Y

The HEW-OE publication most helpful to you
would be STATE AND FEDERAL LAWS RELATING TO
~ >~ ONPUBLIC SCHOOLS, published— April, 1975. There
are, unfortunately, no more copies available; how-
ever, the Office of Nonpublic Educational Services
L informs me that they will be happy to xerox from
the publication any specific state or federal reg-
ulations you may request. Their address is: '

Mr. Dwight R. Crum, Director
Nonpublic Educational Services
U.8. Office of Education
Washington, D.C. 20202

Best of luck in the progress toward your
doctoral candidacy.

. Sincerely,

@x

Robert L. Lamborn

i ‘* . Executive Director
. ]
S ‘ Mr. Leon Hendricks
5 8558 South Euclid Avenue
s Chicago, Illinois 60617 o
W MEMBERS: THE AMERICAN LUTHERAN CHURCH; AMERICAN MONTESSOR! SOCIETY; ASSOCIATION OF MILITARY
, COLLEGES AND SCHOOLS OF THE U.S.; FRIGNDS COUNCIL ON EDUCATION; LUTHERAN CHURCH-MISSOUR}
‘ SYNOD, BOARD OF PARISH EDUCATION; NATIONAL ASSOCIATION OF EPISCOPAL SCHOOLS: NATIONAL
ASSOCIATION OF INDEPENDENT SCHOOLS: NATIONAL CATHOLIC EDUCATIONAL ASSOCIATION; NATIONAL
. : SOCIETY FOR HEBREW DAY SCHOOLS; NATIONAL UNION OF CHRISTIAN SCHOOLS; U.S. CATHOLIC CONFERENCE.
EXSCUTIVE DIRECTOR: DR. ROSSAT L. LAMBORN

»
v

-
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FRIENDS COUNCIL ON EDUCATION"

e 1507 CHERRY STREET

Pimaperpiia, PENNSYLVANIA 19102
215-503-2752 or 1791 N

March 31, 1977

1eon Hendricks
8558 s. Euclid Avenue
Chicago, Illinois 60617

Dear Friend!

It is interesting to know that you are preparing a Doctoral
Dissertation relating to the public financing of Urben non-public
elementary and secondary schools in America. You are to be
comrended for your intention of developing a handbook for use
by state officers in designing and implementing non-public paro-
chiel school programs.

The Friends Council on Education is & consultative and
advisory body to all the Friends' schools and colleges with Quaker
connections across the country. It is a non-profit, tax exempt
organization. We provide workshops and seminars for the teachers,
administrators and trustees of our respective institutions. We
publish & small newsletter. We maintain an informal teacher

" placement sexvice and serve as & general clearing house for the

schools and colleges.

Our organization has taken no positions in litigaticnesy is
likely to, nor have we released any raterials regarding the programs
and services offered to non-public students. We have left the
question of the public support of non-public schools to the in-
dividual schools within our memwbership among whom there is a wide
divergence of opinion as to the appropriateness of public support.

For your information I enclose a list of the schools and colleges
under the care of Friends in the United States: should you care to
confer directly with schools in specific states of special interest
to you. .

Sincerely yours,

T

TSB:ras Thomas S. Brown
Executive Director

enclosure
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National Society for Hebrew Day Schools

TorahUmesorah —O  mioni nin

229 Park Avenue South, New York, New York 10003 * Telephone (212) 674-6700 e

April 14, 1977

Mr. Leon Hendricks
8558 S. Euclid Avenue
Chicago, Illinois 60617

Dear Mr. Hendricks:

We have your form letter asking for information in terms of
your forthcoming doctoral thesis.

I'm enclosing our annual report which will give you some idea
of the scope of our program. Unfortunately, the specific informa-
tion you requested does not necessarily tally with all our purposes.

However, in terms of federal aid or state aid to nonpublic
schools, I can tell you that we have always taken a public stand
favoring such aid, provided it is constitutionally feasible. I'm
also enclosing some items which bespeak our point of view.

We also have participated in litigation and have been involved
in a number of briefs, amicus, in which we have supported all state
and federal legislation favoring such aid.

To the best of my knowledge, we shall continue to take such a
position, whether it's tax credit, books, transportation, guidance
services, or whatever remedial and therapeutic items are available.

If you need further information, please do not hesitate to get
in touch with me.

Sincer yours,

Rabbi Bernard Goldenberg
birector, School Organization
and Professional Services

BG:gls
encl.
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Wisconsin Association of Non-Public Schools

P.0. Box 186
Green Bay, WI 54305

March 25, 1977

Mr. Leon Hendricks
8558 South Euclid Ave.
Chicago, IL 60617

Dear Mr. Hendricks:

Enclosed you will find a copy of the constitution for the
Wisconsin Association of Nonpublic Schools (WANS). I believe
that constitution will answersome of the questions you may have
for your research.

In addition I could offer the following information. Our Associa-
tion is currently in litigation against the State Department of
Public Instruction relative to the way in which the elementary
"and secondary education act is implemented in Wisconsin. Because
of the Meek v. Pittenger decision our Attorney General opines

that we are to be denied on-site services.

We are provided pupil transportation in Wisconsin. We are allowed
to have diagnosis made on learning disabilities and other health
related cases such as special therapy, etc. We have the school
lunch program and that is about the extent of our participation

in public funded programs because of Wisconsin's restrictive
constitution.

In the past we have had legislation proposed in our state which
attempted to provide both tax deductions and tax credits for
tuition paid to private schools. The first case of tax deduction
was defeated about 1972 and the second case of tax credits was
dropped with the Meek and Pittenger decision in 1974-75.

I hope this has been some help to you. Good luck in your research.
Sincerely yours,
Rev. Msgr. Mark J. Schommer
President, Wisconsin Association
of Nonpublic Schools

MJS/dp

Enclosure
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TABLE 2

SELECTED U.S, SUPREME COURT CASES AFFECTING NON-PUBLIC PAROCHIAL AID

CASE DATE STATE CONSTITUTIONAL DECISION
QUESTION

Pierce v, Soclety 1925 Oregon lst Amendment Right of private

of Sisters of the “Free Exerclse schools to exist

Holy Names of Jesus Clause” upheld

and Mary

West Virginia 1943 W, Va, lstAmendment Forced flag

Board of Education "Egtabligshment salute held

Y, Barnette Clause" uncongtitutional

Everson v. Board 1947 New 1st Amendment re-imbursement to

of Education Jersey "Establishment parent for trans-
Clause" portation upheld

McCullum v, 1948 111, 1st Amendment Released~time

Board of Education

*Free Exercise
Clause

for religious
instruction held
unconstitutional
(on tax supported
Property)

™e



TABLE 2 cont.

CASE DATE STATE  CONSTITUTIONAL DECISION
QUEST ION
Commonwealth v, 1950 Penn, lst Amendment Parent conviected
Bey "Free Exercilse for not sending
(Mohamadens) 4 Clause" child to school
day school one day a week,

(Five days of

school law upheld)

Zorach v, Clauson 1952 New 1lst Amendment Released-time for
York "Free Exercise religious
Clause® instruction off
public property
uvheld
Tudor v, 1953 New 1lst Amendment Distribution of
Board of Education Jersey "Establishment Bibles in school
Clause” held unconsti-
tutlonal
Wolley v, 1956 Kent, 1st Amendment Wearing of religi-
Spaulding "Establishment ous garb while
Clausge™ teaching does not

establigh reli-
gion, (law upheld)

¢he



Table 2 cont,

CASE DATE STATE  CONSTITUTIONAL  DRCISION
QUESTION
Sweezey v, 1957 New 1st Amendment Academic freedom
New Hampshire Hamp, "Free Exerclse in teaching held
Clsuse” constitutional
"Establishment
Clause"
Cochran v. 1957 la, lst Amendment Free textbooks to
Board of Educstion "Egtablishnent students upheld
Clause™
l4th Amendment
Millard v, 1957 111, 1st Amendment Public use of
Board of Education "Egtablishment gectarian school
Clause” bulildings held
— constitutional
Engel v, Vitale 1962  New 1st Amendment Prayer aloud held
York "Egtabllshment unconstitutional
Clause’
Abington School 1963  Penn, l1st Amendment Bible verse

District v, "Establishment reading held
Schempp Clauge" unconstitutionsal

£ne



TABLE 2 cont,

CASE DATE  STATE CONSTITUTIONAL  DECISION
UESTION
Archie Cude v, 1964  Ark, 1lst Zmendment Parent convicted
Arkansas "Free Exercise for not
Clause” vaccinating child
(law upheld)
Calvary Bible 1967 wWash, 1st Amendment The Bible as a
Presbyterian Church "Establishment text for teaching
of Seattle v, Board Clause” at a uniwversity
of Regents of the held constitutlon-
University of al
Washington
Board of Education 1968 New 1st Amendment Loan of textbooks
v, Allen York "Free Exercise to students
Clause" upheld
Lemon v. 1971 Rhode 1lst Amendment Teachers salary
Kurtzman Island "Establishment supplement held
Clauge" uncongtitutional
1971 Penn, lst Amendment Purchase of
"Free Exercise teacher services
Clause agreement
unconstitutional
1971 Penn, 1lst Amendment Textbooks upheld
"Establishment
Clauge"®

e



TABLE 2 cont,

CASE DATE STATE  CONSTITUTIONAL  DECISION
QUEST ION
1971 Penn, l1st Amendment Educational
“Due Process" materials held
unconstitutional

Jackson v, 1972 Calif, l1st Amendment Tuition grants to
California “Free Exerclse prarents held

Clause" unconstitutional

14th Amendment

"Equal Protection"
Wlsconsin v, 1972 Wisc, 1st Amendment Parent upheld for
Yoder (014 “Free Exercise not sending
Amish order) Clause: 1L year old to

1bth Amendment high school

"Due Process"
Levitt v, 1973 New lst Amendment Funds for exams,
Committee for York "Establishment reports, and
Public Education Clauge" records held

unconstitutional

Committee for 1973 New lst Amendment Funds for repair
Public Education York "Egtablishment and maintenance
v. Nyquist Clause" of facilities held

unconstitutional

G112



TABLE 2 cont,

CASE DATE STATE CONSTITUTIONAL  DECISION
QUESTION
Sloan v, Lemon 19713 Penn, lst Amendment Tuition subsidy to
"Establishment parents
Clause" unconstitutional
Hunt v, McNair 1973 S.C. 1st Amendment Higher education
“*Establishment grants for
Clause™ construction
upheld
Norwood v, 1973 Miss., 1st Amendment Free textbooks for
Harrison "Free Exercilse segregated private
Clauge™ schools held
"Egtablishment unconstitutional
Clause"
l4th Amendment
Nme &°ce§—§"
Marburger v. 1974 New l1st Amendment Free textbooks and
New Jersey Jersey “Establishment instructional
Clauge"” materials held
unconsgtitutional
Wheeler v, 1974  Missourl lst Amendment ESEA Title I
Barrers *Establishment services to dls-
Clause" advantaged child-

ren held

constitutional

9fe



TABLE 2 cont.

CASE DATE STATE CONSTITUTIONAL DECISION
QUESTION
Meek v, 1975 Penn, lst Amendment Laws providing
Pittenger "Establishment funds for auxiliary
Clauge" gervices, materials
1l4th Amendment and equipment held
"Equal Protectlion unconstitutional
Minnesota v, 1975 Minn, l1st Amendment Laws providing for
Minnesota Civil "Establishment tax credits to
Liberties Union Clausge"” parochlal school
parents
_unconstitutional
wWolman v, 1977 Ohio lst Amendment Laws providing
Walter "Establishment funds for textbooks
Clause™ tests, dlagnostic

services and
therapeutic ser-
vices upheld,

Laws providing
funds for materials
and equipment and
field trips held
uncongtitutional

whe
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AID TO

Preamble:

Amendment 1:

Amendment 5:

254
ILLUSTRATION 1

U,S, CONSTITUTION EXERPTS
NON-PUBLIC PAROCHIAL EDUCATION
Ve the People of the United States, in order
to form 2 more perfect union, estsblish Jus-
tice, insure domestic trangquility, provide
for the common defense, promote the general
welfare, and secure the Blessings of Liberty
to ourselves and our Posterity, do ordain
and establish thls Constitution for the
United States of Amerilca,
Congress shall make no law respecting an
establishment of religlon, or prohiblting
the free exerclise thereof: or abridging the
freedom of speech, or of the press; or the
right of the people peaceably to assemble,
and to petition the govermment for a re-
dress of grievances,
No person shall be held to answer for a
capital, or otherwige infamous crime, un-
less on 2 presentment or indlctment of a
Grand Jury, except In cases arising in the
land or naval forces, or in the Milltie,
when 1in service in Time of War or Public
danger; nor shall any person be subject

for the same offense to be twice put in
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jeopardy of 1life or limb; nor be deprived
of life, liberty, or property, without
due process of law; nor shall private pro-
perty be taken for public use, without Just
compensation,
Amendment 10: The powers not delegated to the Unlted States
by the Constitution, nor prohibited by it
to the states, are reserved to the states
respectively, or to the peonle,
Amendment 14: All persons born or naturalized in the United
Section 1
States, and subject to the Jjurisdiction
thereof, are cltizens of the United States
and of the state wherein they reside, No
state shall make or enforce any law which
shall abridge the privileges or immunities
of ciltizens of the United States; nor shall
any state deprive any person of life, liber-
ty, or property, without due process of law;
nor deny to any person within its Jurisdic-
tion the equal vrotection of the laws,
Section 5 The Congress shall have power to enforce,
by appropriate legislation, the provisions

of this article,
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ILLUSTRATION 2

STANDARD U,S, SUPREME COURT

TESTS OF CONSTITUTIONALITY
The law must have a vrimary secular purvose,
The law must neither ald nor inhibit religion,
The law must involve no excessive governmental en-
tanglement with religion,
The law must be secular, neutral, and non-ideoclogical
in effect.

ADDITIONAL TESTS FOR SPECIAL AREAS

The law must not disecriminate because of sex or rsce,
The law must insure public ownership and control of
materials and equipment.
The law must insure vublic employment and control of
participating teachers,
The law must provide supplementary rather than sup-
planting aid.
The law must provide aid comvarable in quality, scope,
and opportunity, not necessarily identical,
The law must not »nrovide ald for religlous worship
or instruction,
The law must not =2id construction on v»rivate school
premlses,
The law must provide for integrated grounings for
programs, so0 that vrivate and public school students

are not identifyeble,
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9. The law must provide aid to the students, not the

school or the teachers,
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ILLUSTRATION 3

STATES PARTICIPATING IN THE STUDY

STATE SENT SENT NOT
DATA QUESTIONNAIRE PARTICIPATING

Connecticut X

Maine X

Massachusetts X

New Hampshilre X

Vermont X

Rhode Island X X

Delaware X

b.cC, X

Maryland X

New Jersey X X

New York X

Pennsylvanis X X

I1linoils X XX

Indiana X X

Michigan X X

Ohio X X

Wisconsin X

Iowa X

Kansas X

Minnesota X

Missouri X

Nebrasks. X



STATE 3ENT SENT NOT

DATA QUESTIONNAIRE  PARTICIPATING

North Dekota X X
South Dekota X
ALABAMA X
Arkansasg X
Florida X
Georgla X

Kentucky X
Louisiana X X

Mississippi X
North Carolina X
South Carolina X

Tennegsee

>~

Virginia
West Virginisa

P

Wyoming X

Alasgka X X

Arizona b4
California X X

Colorado X X

Hawail X X

Idaho X

Montana X

Nevada X

New Mexico X X
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STATE SENT SENT NOT
DATA QUESIONNATIRE PARTICIPATING
Oklahoma X
Texas X
Utah X
Oregon 7 X

Washington
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APPENDIK C

I Summary of Pilot 3Study

II Summary of Chief State School Cfficers Responses
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Loyola University - Chicago
-8chool of Education-

TO: Dr, Max Balley

FROM: Leon Hendricks - 8558 S, Euclid Ave, Chicago, Ill,

DATE: November 13, 1976

RE: Dissertation Proposal - Administration and Supervision
"Summary of Pllot Effort to Collect Data”

TITLE: An Analysgis of State Statutes, Policies, and Prac-
tices Related to Public Financing of Urban Non-
Public Parochlal Schools - Elementary and Secondary

A pilot effort was conducted between October 25, 1976 and
November 5, 1976 for the purpose of demonstrating that
- necesgsary data is available and collectable,

Three states were used in the pilot effort, Pennsylvania,
Washington, and California, Step I (A,B,C,D,E,F, & G),
Collection of Data as outlined in Procedure Section was
used in locating and collecting material,

This pilot effort was summarized in terms of the following
gtructure:

I Data Requested - letters and communications
II Source of Request -~ where located or collected

IIT Data Recelved - materisls summarized; letters,
responses, other

Iv Procedure Notation - data received satisfles
steps in procedure

Data Requested:
-3chool codes, statutes-at-large, and/or section
regarding non-public school financing
-State publications on cooperative programs between
public and non-public schools
~Teacher/student statistics revort for private schools

Source of Hequest:
State Department of Education, State of Californis
Dr, Wilson Riles, Superintendent of Public Instruction
and Director of Education

Data Recelved:
~-A summary of Californla laws that apply to elemen-
tary and secondary non-public schools-self explanatory
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—{rivate elementary and secondary enrollment report-
975
-Alphabetical listing of public-nonpublic programs
and services with purpose, eligibility, legal au-
thorization, and administrative unit included
~-State definitions (legal) regarding attendance,
non-profit status, registration, health, safety,
ete, standards
—Sel?cted publications (331 listed for auxillary
use

Procedural Notation:
Satisfles 3Step IA of Procedure

Data Requested:
~School codes, statutes-at-large, and/or section
relating to non-public school financing
-State publications on cooperative programs between
public and nonpublic schools
-Teacher/student statistics report for private
schools

Source of Request:
Superintendent of Public Instructlion, Dr, Frank B,
Brouillet
Olympia, Washington

Data Recelved:

1. A summary of Washington laws that apply to ele-
mentary and secondary non-public schools
(Washington Administrative Code, WAC) 180-90,
Self-explanatory

2, Copy of private school enrollment, 1973-1976;
number of approved private schools, pending
applications, combined schools, and schools
closed,

3. Handbook of state and federal programs which
affect non-public school programs and activities-
participation of non-public children in Federally
Funded Programs - Bureau of School Service and
Research

L, Copy of Auxiliary Services and Attendance and
Part-time Attendance Act; Chapter 392-Section
181 including purposes; definitions - rights,
enrollment practices, reports, appropriations,
and compliance rules,



265

Procedural Notation
Satisgfles Step IA of Procedure

Data Requested:
-School codes, statutes-at-large, and/or section
relating to non-public school financing
-3tate publications on cooperative programs between
public and non-public schools
-Teacher/student statistics report for private
schools

Source of Hequest:
State Department of Education - Commonwealth of
Pennsylvania
Vincent McCoola - Director Pennsylvanla ESEA

Data Recelved
Response attached to date
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LIBRARY AND RESOURCE INFORMATION

REQUESTED AND RECEIVED

Step ID,E,F, & G

Private School
Administrators

American
Privete Edu-
cators

ITEM SOUBCE __ CONTENTS _DATE RECD,
U,3, Supreme iSyola Legal Listing of court on loan
Court Decisions Library decisions,his- 11/4/76
1880-present torical notes

and interpre-

tatlons
Digest of General Chicago Summary of on loan
Bills and Reso- State bills, reso- 11/2/76
lutions-1973-76 University lutions and

changes in legis-

lative process,

Categorized in

numerical order

by subject, spon-

sor, title, etc,
The Constitution Dr, Monk Basic informa- on loan
and Amerlcan mation and pro-
Education, 1974 blems for study

of the constltu-

tion, procedure

and American

educatlion
The U,S, Con- Loyola Legal  Self explana- 11/4/76
stitution Library tory xeroxed
Dictionary: John Marshall Definitilons- personal
Blacks' Law School examples copies
Bouviers'
Review of American Reviews of 10/30/76
Educational Education regearch and
Research Hesearch literature of

Agsoclation importance-ge-

lected topics

Handbook for Council for Programs, con- 11/4/76

tacts, explsna-
tions sponsored
by U.S.0.E,
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ITEM SOQURCE _CONTENTS DATE RECD
Cooperative N.C.E,A,~ Program list- 1 9
Programs bet- Elementary ings-gtate,

ween public and Secon- city, school,

and private dary Dept, description,

schools issues

Doctoral N.C.E.A, Comprehensive 10/25/76
Dissertations Secondary indepth des-

on Catholic Dept, cription of

Education digsertations

completed



268

APPENDIX C€-1II
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STATE AID TO NON-PUBLIC PAROCHIAL SCHOOLS
SURVEY SUMMARY: ELEMENTARY AND SECONDARY
Data Summary:
I Total Number Of ReSDONSe@S.veeeccscccscsscoseeassl?
A, Number of questionnaires...ceesee.28
1, Number of Chilef State
School Officers Com-
Dleting Survey...a....‘- 3

2, Number of Designees
Completing Surveyieeesee25

B, Number of States Providing Requested
Information.......................14

I1 Approximate Number of Public School Pupils
Repregented:

TOtalootquooctotoonottoooooooioo0--...2292503000
Elementaryo.aoolcooo-o.oo.-oo-oo-000013’710$000
SGOOndary..........o-...-o..........- Basholooo

I1I Approximaete Number of Non-Public Parochial
School Pupils Represented:

TOt8lesseessesoasecnsscssssssssnnnsessss’, ¥00,000
Elementary.cceccescosescscsssssossesesssl, 500,000
SeCOoNAaTY escesessssesssssssnsnssssese 900,000
#*Note:
Some items left unanswered or marked NA by represen-
tatives do not provide for all categories to equal
the total number of responses, Responses will be

given in actual number and per cent,
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Summary of Besponses

ELEM SECONDARY
3/10% 3/10%
9/32% 9/32%
10/37% 10/37%
L/1u%  b/14%
19/68% 19/68%
8/28%  9/32%
9/32% 2/25%
9/32%  9/32%
2/25%  7/25%
17/60% 17/60%
11/39% 11/39%
11/39% 11/39%
12/h2%  12/42%
10/37% 13/46%

PROGRAM/ SERVICE

Free Textbooks
Textbook lLoans to Students

Auxiliasry Materials (teaching
machines, manipulatives, etec,)

Teacher Services (Secular
Subjects)

Cooperative Programs (Title
III, IV, etc., ESEA)

Released Time

Health Services

Psychological Services
Guidance

Iunch Program

Breskfast Program

Handicapped Programs
Transportation Services

Vocational & Technlcal Service
Other (Diagnostic tests, Field
trips, Ethnic education,
Bilingual education, Envi-
ronmental education, In-
gervice & Preservice, Con-

sumer education, Preschool,
Career education)
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II If the service, program, item is provided, check the
appropriate space regarding the manner glven:

STATE STATE BD LOCAL OTHER
STATUTE _ POLICY REGULATION
TEXTBOOKS 11/39% 2/7% 1/4% 1/4%
Spec, Ed, Only
TEACHER SERVICES 2/7% 1/4% L/14% 2/7%
AUXILIARY SERVICES 8/28% 3/10% 3/10% 2/7%
COOPERATIVE PROGRAMS 9/32% 1/4% 5/18% 8/28%

III Source (s8) of Funding - Check Appropriate Box (es)

Co0P, TEXTBOOKS TEACHER SER, AUX, SER,
State Dist,

Fund 5/18% 2/7%
Flat
Grants
Matching
Grants
Special
Grants
Earmarked

Funds 1/4% 2/7% 1/4%

Vouchers
Tax
Credits

Federal Source 11/39% L/IL%

Other LEA-ESEA

&

:

3R

v How are per pupil expendlitures determined for Non-
Public Parochlal students?

3/10% - state law

2/7% - State Board pollcy

2/7% _ - School District Discretion
7/25% - Other (Federal only)
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v Has either the source or method of funding non-public
parochial schools been challenged in court? '
9/32% yes 11/39% no if yes, complete below:
a, 5/18% lower court date, if known
L4/14% appellate court date, if lmown
&[%%% Supreme Court 1971,'73,'74,'75,'77 date, if
wn

b. Who brought the action?

8/28%Citizen's Group; 1/4% Privete Citizen; 1/4%
State's Attorney; 2/7% Other
c. Who won the decision? State2/7% ;Grouvr6/23%

VI What position have Citizen's Groups taken regarding
ald to Non-public Parochial schools in your state?

NAME FAVOR AGAINST NEUTRAL UNKNOWN
Citizen's for Education- 3/10%
al Freedon
Jewish Defense League 1/4% 1/4%
Cathollc Conference 8/28%
Civil Libverties Union 6/23%
League of Women Voters 1/4% 2/7%
N.A,A.C,P., IZRZ

Polish American Union

Other__P,T,A, 3/10%

which group pregsents the strongest resistance to
Non-public Parochlal school aid?
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VIII
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Which group presents the least resistance to non-pub-
lic parochial school 2147

Catholic Conference (6); Parochial Schools (2)
Joint Effort (1

Describe non-public school new statutes, policles,
programs proposed by your state in areas of:

Textbooks - Kg, Materials-l: LEA Textbooks-4

Teacher Services - Materlals & Services-2; Clerks-1l

Auxiliary Services - LEA Transportation-l1; Interdis-
trict angportation-13 Supp-
lies-2

Cooperative Programs - Federal programs ESEA only-5

Cther - Tegts, Trips, Guldance, Instructional Mate-
ials, Libra Hesources, Tuition Grants
Title 1V
Which of the following participates in the develop-

ment of policies and practices for non-public paro-
chial schools at the State level?

L4/14%Public Citizen's Groups On_Tagk Forces & Panels
7/25%Private Organizations Catholic Conference, State

Assoclation for Non-Public
Schools

72/25%State Advisory Committee Title IV Advisory Com-
mittee, Committee on

Education

10[32%State Board of Educatlion Committee on Fgqusalization,

IX

North Centrel Assoclation

L/14%State's Attorney or Legal Counsel
1/4% Other The Legislature; Parochial School Isisgon

Have you or do you develop programs/services with
other State Chief School Officers?

1/4% yes 5/18% no



274
Committee on Evaluation & Information Systems

Has any of your state's statutes, policles, programs
been declared unconstitutional by the courts in the
last ten years?

11/39%yes 6/23% no unknown

If yes, name the law, service, etc, declared un-
constitutional:

tax credits-2; shared-time-l: salary supvlement-23:

auxiliary services-3; textbooks-4; transportation-lj;

teacher gervicesg-~23; vouchers-l; materials-l; enforced
accreditation-1l3; inmnovative programs-l; parochlade-1
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APPROVAL SHEET
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