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CHAPTER 1
INTRODUCTION

The purpose of this study is to define the current legal
status of religion in the public elementary and secondary schools
of the sgtate of Iowa, Recent decisions of the Supreme Court of
the United States, cases yet destined for decision in that court,
and others have catapulted the subject of religion in the public
gschools into national prominence, The “ssue has thus been magnie-

fied 2180 in the various gtates,

Statement of Problem

We Americans are a religious people., We pride ourselves
on being a falr people as well, The two traits clash when our
religious diversity confronts our sense of Jjustice and fairness
to all in the common ground of our public school system, Because
our diversity in religion is noet matched by a diversity in school
systems, our sense of falrness demands that we either teach a
"common core™ body of subject matter concerning religion and its
Place in our society or that we make some provision for teaching
Pupils, who belong to the many different denominations in our

culture, more about their own religion separately and apart from
1




those puplils belonging to other creeds.

The school exists to transmit a knowledge of our present
culture to our youth., Our religlous principles are certainly a
part of this culture, Can we, then, rightly ignore the trans-
nission of these principles when formulating the curriculum of
the public school? Can we relegate them entirely to the care
of the home and the church? Or ocan we achleve a sensible bal-
ance, retaining some within the classroom and placing others in
the hands of the family and the church? If so, where do we draw
the line between the responsibility of the public school to ime-
part some moral training and instruction and responsibility
of the home and the church?

The problem is well stated by the Committes on Religion

and Education of the American Council ~n Education, which refars
to it as "the problem arising out of the secularization of Amer-
lcan 1life and education.” Becoming more specific, the Committee
declares: "The problem is to find a way in public education to
glve due recognition to the place of religion in the oculture and
convictions of the people while safeguarding the separation of
Church and State."l This is a problem faced by the nation as

s et PRV s Pt Sgee An e et iy
) on Re m
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a whole and by each state in the administration of its own

school system,

Delimitation of the Study

This study 1s limited to that portion of the general problem
outlined above pertaining to the state of Iowa, Each state dife
fers somewhat in the struoture and administration of its school
system, So too, each state has differed in its legislative and
Judicial reaction to the problem of religion in its public schooln

Although this investigation wlll draw upon judicial rationale
lald down in cases ococurring in other states or in the Federal
courts, it will do so for t'e purpose of further explaining the
reasoning of the Iowa courts which have assumed a given position
in regard to a particular issue, In those areas yet unlitigated
in the Iowa courts, non-Iowa cases will be examined, as well as
opinions of Jowa attorneys-general, for possible prediction of
the position which might prevall should such litigation ocour,

This investigation is limited also in that it will attempt
to ascertain only the legal status of religion in the public
schools of Iowa., Laws define what may be done, and courts inter-
pret the law, Anyone contemplating a course of action with regard
to a particular religious exercise or practice must first be aware|
of the status of his course in the eyes of the law of his state
8nd nation, It is hoped that this study will prove of practical
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uge to those wishing to learn the Iowa law and some of the law in
general on this subject and to those who might desire to see the

present law altered in this controversial area,

Since this study is limited to public schools, the place of
religion in private or parochial schools 1s not included, The
study 1s further limited to public schools of elementary and
secondary rank, i.e., those included in grades K through twelve,

T™meliness of the Study

It 183 no seoret that more litigation has arisen in this
country relating to the subject of religion in the public schools
in the past fifteen or twenty years than has arisen in the history|
of the nation up to the present time. The number and type of
recent decisions in state courts show clearly that churoh-state
controversies in the area of school law are increasing in number,
Por example, the Oregon State Supreme Court has recently held as
unconstitutional under the state constitution a state statute
providing Oregon parochial school pupils with textbooks financed
from publioc funds.z This decision adds yet another chapter to
the private school textbook controversy which was carried all

the way to the Supreme Court of the United States in 1929 in the

?Diokman v. School Distriot No. 62C, 366 P.2d 533 (1961).




now~fomous Cochran cage.J

A recent Vermont statute permitting the payment of tuition
by public school distriocts for students attending church-operated
sochools has been held violative of the First Amendment to the
Federal Constitution by the Vermont Supreume Court,* And still
other examples of state court rulings inolude a prohlbition
against the public transportation of private school pupils from
their homes to & nearby public school em route to the private
school,5 and a declsion abolishing films having religious content
and the active observance of certain religious holidays in the
Florida public schoola.5

On Jamuary 9, 1964, the California State Superintendent of
Public Instruction, in a televised interview appearing on the
Walter Cronkite CB3 News Program, announced his decision, upon
the advice of California‘'s Attorney General, to ban all text-
books teaching the evolution of the humen race as a sclentifloc

fact, not a theory, from the California public schools in order

3cochran v. Louisiana State of Education, 281 U.8., 370
50 5. RaEE ¥ PREST 5ts,Roend of Bducation, ’

1961, "BEEE ¥, So. Burlington School Mstrist, 167 A.2d 514 (Ve.

Sgtate ex rel. Reymolds y. HNusbaum, 17 Wis.2d 148 (1962),
6Chamb 1 Bo Public I action,
(Pla, ¥ :arl n v. Board of Public Instruction, 143 8@.2& 21




not to offend the religious beliefs of those who hold that evoe
lution is but a theory.

The United States Supreme Court, within the past three years,
has opened the church=state controversy even wider by outlawing
state-cormpnead prayers in the nation's public school classroons,?
together with the recitation of the lord's Prayer and the reading
of nassages fron the Bible.e

Even the recent issue of "released time,"™ with all its
variations, has given way in the courts to the newer controversies|
concerning "shared time" programs. These consist of agreements
between parochisl and public schools, usually on the secondary
level, permitting pupils enrolled in the private institutlion to
earn their oredits in high school mathematios, science, health,
and physical education along with the public school puplils in
the public oclassroom, while still attending oclasses in the social
studles and religion in the nearby private school, At this
writing, the Chicago, Illinols Board of Education has deoclded
to proceed with an experiment involving this type of dual program

within the Chicago public school system., A cage testing the

7Engel v. Yitale, 370 U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d 601

i3k, of 4oipaton jommgiie: B8 foedpoomeet

(1962),




legality of this program is expected to be filed in the Illinois

courts soon,

Religion in public education is very much in today's news,
In fact, should happenings in this area continue to multiply in
the near future as rapidly as they have in the recent past, this
study will become outdated very shortly.

Sources of Data

The basgic sources of data for this study have been PFederal
and state constitutions, Federal and state statutes, Federal and

state court decisions, opinions of attorneys general, and regu-

lations of state and local boards of education, Secondary gources]

chiefly of value in obtaining references to original sources,
congist of reporter systems, books, trealises, bulletins, theses,

newspapers, and perliodicals,

Method of Procedure

Beference was first made in this study to the Constitution
of the state of Iowa and the Iowa School Code (derived from the
Iowa Revised Statutes) for examination of pertinent statutory
Provisions, The Constitution of the United States, with speoial
attention to the First and Fourteenth Amendments, was reviewed
next, The remaining sources of data listed in the preceding
section of this chapter were then thoroughly examined, Topic
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headings and categories consulted in these source areas included
*Schools® and "Church and State." Subtoplce under these headings
included "Bible~reading,” "Use of Public School Property for
Religlious Purposes," "Use of Church-related Property for Public
School Purposes,® "Religlious Gardb," "Religious Instruction,”
*Flag Salute," "Baoccalaureate Exercises,® "Nativity Scenes,"
"Religious Classes for Credit," "Released Time,” "Shared Time,"
"Yacocinations," "Evolution,® *Compulsory Attendance,™ "Shared
Facilities,” "Textbooks," "Private Schools," and "School Bus
Transportation,” Some of these topics yielded little or no
information; others ylelded much, in addition to cross-references
to other legal tools and additional sources, Cases oclted under
these toplos were then read, briefed, and brought up to date by
reference to ghepard's Citations in order to make certaln that
they had not been reversed, modified, or "distingulshed away."

Although Iowa cases were used wherever they touched on the
issue under consideration, cases from other jurisdictions were
rited freely for comparison and contrast, for further explanation
of the Iowa precedent and rationale on the issue, and for possible|
prediction of the stand Iowa courts might take on igsues yet
unlitigated in that state., Related cases in the Federal courts,
eXxpecially the Supreme Court of the United States, were cited
and disocusged in order to slarify precedent and review the legal
history of the various issues.
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Paralleling this procedure in the law library, an examina-
tion was made of those legal and educational treatises relating
to the toplcs listed above, A close study of materials concerned
with the history of religion in Iowa schools was carried out,
Educational Jjournal and lew review articles pertinent to the
above toplcs were algo consulted, These ylelded related cases

in addition to the other sources mentioned previously,

Definition of Terms

legal Status -- Black's Law Diotionary lists several defin-
itions for this term, including "The legal

relation of the individual to the reat of the community,® "The
rights, duties, capacities and incapscities which determine a
person t0 a glven class,® and *A legal personal relationship,
not temporary in its nzture nor terminable at the mere will of
the parties, with which third persons and the state are oconcerned¥
The legal statua of religion in this study thus consists of 1its
legal relation to the public school as determined by present
Judicial opinion,

Beligion -~ Again, Black's Law Diotionary furnishes defini-
tions which are probably the most applicable to

9Henr
y Campbell Black ack" W tio ed, Editorial
Staff of West Publlishing cé.Hat. iy - Mnn., 9%1), p. 1580,
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this toplic, although there exist many legal definitions of this
term which lend it defferent shadings for different purposes.
Black defines religion as follows: |

Man's relation to Divinity, to reverence, worshlp,
obedience, and submission to mandates and precepts of
supernatural or superior beings. In its broadest sense
includes all forms of belief in the exlistence of

superior beings exerclising power over human beings

by volition, imposing rales of conduct, with future

rewards and punishments,

One's views of his relations to his Creator and

to the obligations they impose of reverence Tor his

belng and character, and of obedience to his will.

It is often confounded with ocultus or form of worship

of a paigioular sect, but is distinguishadble from the

latter,

As the term is used in constitutional provisions forbidding
an "establishment of religion,”™ or as it may well be used in legal]
relation to the public school clagsroom, black defines it as "a
particular system of falth and worship recognized and practised

by a particular church, sect, or denomination,*1l

Mr. Justice Frankfurter of the United States Supreme Court,

in a separate opinion in McGowan y. Maryland,l? defined religion
as "man's belief or disbelief in the verity of some transcendental

101m14,
1p14,

12MoGowan v. Maryland, 366 U.S. 420, 81 S.Ct. 1101, 6 L.Ed.

24 393 TI961). ~
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idea and man's expression in action of that belief or disbelief.®

The Supreme Court of Illinois in one famous Bible-reading

cage stated:

Religlon hasg reference toc man's relation to Divinity;
to the moral obligation of reverence and worship,
obedience, and submission, It is defined by Webhster
eg the recognition of God as an object of worship,
love, and obedience; Sight feeling toward God, as
rightly apprehended,l

The following year this court agasin formulatcd a definition:

While religion, in its broadest sense, includes all
forms of belief in the existence of superior beings
capable of exercising power over the human race, yet
in the common understanding . . . it means the formal
recognition o{ God a3z menbers of sgsocleties and
agsocliations, b

The theory that the only expression ¢f religion is sectarlan
is implied by the court in the Ring case where it states that:
"It 1s no part of the duty of the state to teach religion, -~ to

take the money of all and apply it to teaching the children of
all the religion of a _art, only,"15

29 L.R.%sgfﬁ% QP‘.E. i, e ’(igﬂ,f}l‘ %

15peo

29 L., a.%:-%?g% ﬁ%; %%‘e,‘%: %—m%, (igfoﬁ.l. 334,
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However, 1t 13 often insisted that there is a field of
religious falth and practice that is entirely non-sectarian,
There are a muumber of Jjudicial opinions in which a distinetion
between religion and 1ts sectarian expression is recognized,
Por example, the court which formulated one of the definitions
of religion quoted above from Black's lLaw Dictionary has declared:

The term "religion® has reference to one's views of

his relations to his Creator, and to the obligations

they impose of yaverence for his being and character,

and of obedience to his will, It ig often confounded

with the cultus or form of worship of a particylar

gsect, but is distinguishable from the latter,l

The foregoing opinion which holds that there can exist a
common core of religious principles and beliefs finds willing
believera in those who claim that the public school can and does
impart a form of moral training or religious instruction, even
with all traces of sectarian teaching excluded from the classe

reom,

The Supreme Court of Jowa seems to impliedly concur in the
®"common core" principle of non~sectarian religlous bellef when
it suggests the historical development of different theologlecal
interpretations of religion in the following words:

—

16

(1938) Gabrelli v. Knickerbocker, 12 Cal.2d 85, 82 P.2d 391
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Theology, the sclence of religion -« that 1g, of

formalating our thinking with respect to religion

== hag gteadily insisted upon connecting religion

with the 1life men lead and the things they do in

this world, Indeed, the great relliglous struggles

of the past have come in most cases from the under=

taking of men to impose on other men, not their1

religion, but their science of religion . . . . 4

As ocan be seen, any single definition of religion,applicable
in all cases and for all purposes, is very difficult to come by.
For the purposes of this study, i1t will be assumed that religion
includes all aspects of Christian falth and practice, both

sectarian and non-sectarian,

Iowa ~- This thesls will encompass only those publioc
elementary and secondary schools subject to the
Jurisdiction of the JIowa State Department of Public Instruction,
To the best of this writer's knowledge, this includes all public
elementary and secondary schools located within the geographical
borders of the state of Iowa

Public Schogols ~~ The legal definition of thig term can be
best comprehended by a brief review of
some of the cases which decide under what ocilrcumstances a school
is controlled by a local school board, as an arm of the state,
and under what circumstances it is subject to the control of

Someone other than the state or its legally authorized agents,

Pr—

17state Y. Amana Soclety, 132 Iowa 304, 109 N.W. 894 (1906),
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As will be noted, the deciding factor is the nature of the
controlling authority.

It was decided in Jemkins v. Andoverl!8 that a free school,
founded by charitable bequest, and maintained as a charity under
the direction of trustees elected by the town, some of whom,
although elected at town meetings, must be members of ocertain
designated religious societies, was not a public school entitled,
under the Massaohusetts Constitution, to money ralsed by taxation

for the support of schools,

Another ocourt held that an orphanage or a school under
the auspices of a church does not come within the definition

of a "common school,"19

However, when 1t became necessary for a publie school board
to lease a room in s building owned by a bishop of the Catholic
Church, the court held that when the public schoolhouse is in
disrepair or insufficlent, the best interests of the public
school might be served by renting a building, regardless of its
ownership.?? Thig was a holding by the Supreme Court of Iowa

181enkins v. Andover, 103 Mass. 9% (1869),
19
(N.y. 155~ ¥+ Beard of Education of prooklyn, 13 Barb 400

20gcripture v. Burns, 59 Iowa 70, 12 N.W. 760 (1882).
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and will be further discussed in Chapter Three of this work,

Still another case involved a public school board's leasing
a parochial school bullding and operating it as a part of the
city's school system, Before the tims for opening school, the
city board of education was notified that a parachlal school,
which had been educating eight hundred of the city's children,
would be unable to open due to the state of economic depression
then existing in the country, The city had neither bulldings
nor teachers avallable for these additional pupils, so it
contracted to rent the bulldings and hire the teachers of the
parochial school. The teachers wers regularly certified and
supervised and used the same course of study as that used in
the other schools of the city., Religlous instruction was given
in a nearby church, The court held that the school was a legally
operated public achool,?1

On the other hand, an application for pre-emptory writ of
mandamus commanding the state superintendent of public instruc-
tion to recognize a school in a designated school distriot as
an accredited high school and as a public school entitled to a
share of moneys belonging to the state school fund was denied, <2

S

256 (f; ;¢ ex rel. Johnson y. Boyd, 217 Ind, 348, 28 N,E,2d

22

tate ex rel. blic Schoo gtrict v. 0 122 Nebdb.
ksb’ 2 N. w..?7 19 " i—-—-—l M - M—;’

e ———
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In thls instance, the only school in the district in a rural
conmunity was on land belonging to the Catholle Church across
the highway. Over the entrance of the school building, hpon
which wag a cross, were the words “St., Boniface School®™ in stone,

The pupils attended a dally Mass in a chapel in the school,

In Missouri, 2 Roman Catholic school, established a number
of years before, was taken into the ztate public school system,
From then on 1% wss supported by public funds., The textbooks
and course of study prescrided by the state department of public
instruction were adopted, but otherwlse the school continued as
a parochial school in the same manner as before, retalning the
seme name, same bullding, and the same teachers, It was still
referred to as the "Catholic School.," Evidence dlsclosed that
the pupils attended Mass, went to confesalion, and studled cate~
chisn, It was held that the plaintiff here was entitled to an
injunction because this was not a public school under these
conditions, 23

These and similar cases appear to warrant the conclusion
that the distinguishing feature of a publioc school is its complete
subjection to the authority of the state or the legally authorized
agents of the state, It must thus be operated acocording to state

reee—

2
33&!.‘!.‘.&2 Y. Hoegen, 349 Mo. 808, 163 S.W.2d 609 (1941),
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regulation in all matters. If the school is not ocontrolled thus
by the state but by another body, it does not meet the definition
of a "public school,"

Sect and Seotarian -- Although these terms are not included
in the topic of this work, they do
ocour often enough in the literature concerned with religion in

the public schools to deserve definition here,

In the Bing case, the Illinols court stated: "Christianity
18 a religion, The Catholic church and the various Protestant
churches are sects of that rel&sion."zk

A Colorado court has declared:

Sectarian means pertaining to a sect, and when
put into the Constitution of 1875~76, was commonly
used to describe things pertalining to the various
sects of Christianity, and was not extended beyond
the various religlous sects, A sectarlan doctrine
or tenet then, would be one peculliar to one or more
of these sects, . . «

If all religious instriction were prohibited
no history could be taught ., . . Purther if we are
to take the argument of the plaintiff that sec~
tarian means more than the seots of religion and
say that 1t means religious, we must push 1t to its
logical 1limit, and say that believers are a sect,
and that, in deference to atheists, no reference to
God may be made and this would bar the singing of
"America® and "The Star Spangled Banner"; . . .

pre——

24
s i P5Re 5 fob BMG T: BRAE 8F QAR SR DR 5

1910),
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Religion and gectarian are not syncnymons.25

Finally, the Supreme Court of Iowa hag defined geotg as
myoluntary organizations, each dedicated to the promotion of
the peculliar view of 1its adherents.” In the same case, the
court continues, elaborating on the legal definition of the
term gect, especially in relation to religlious instruction in
the public schools:

At the bar of the court every church oxr other

organization upholding or promoting any form

of religion or religious failth or practice is

a sect, and to each and all alike 1g denied the

right to use the public schools or the public

funde for the advancement of religlous or sec~

tarian teaching.

And furtier on the lowa court commente on the amount of
gectarian instruction required to label a school, or to brand
ingtruction alsc, ag "sectarian®: "To constitute a sectarian
school or seotarian lnstruoction which may not lawfully be maine
tained at public expense, it 18 not necessary to show that the
school is wholly devoted to religious or sectarian teaching.“26
Like the term religion, it is difficult to locate a standard

definition of the word gect in the law,

610 (ig ex rel. Yolloar v. Stamley, 81 Colo. 276, 255 Pac.
26

84y (19%,?;;93 ¥. Baumhover, 182 Iowa 691, 166 N,W, 202, 5 A,L.R.
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This concludes the definition of the more important terms
surrounding this topic which lend themselves to reasonably
acourate definition, Thils writer was tempted to hazard'a defi-~
nition of that fiexible phrase geparation of church and state
put rfound its interpretation and applioation by the courts such
a judiocial jungle that any attempt here would be premature at
best.

It is maintaeined by some that the Supreme Court of the
United States, in its recent opinion concerning Bible reading
and prayer recitation in the publie sehools,27 hag laild down a
new test for determining such separation more accurately, the
"public purpose® test., This will be discussed in greater detall
in Chapter Pour of this thesis in hopes that readers will come
away with a olearer conception of the principle of separation
of church and state as it bears on religion in publlic education.
As will be observed, it wlll be involved to some extent in nearly
every matter of dispute and judiclial opinion throughout thls work,

27 ;
Murray W § Akipat B Aoraghiy, g2 72 punt




CHAPTER I1I
A HISTORY OF RELIGION IN IOWA PUBLIC SCHOOLS

When the Iowa country was attached to the Territory of
Michigan in 1834 for the purpose of temporary government, the
laws of the Michigan Territory were extended over the newly
settled area west of the Mississippi. "It is, therefore, to
the statutes of Michigan that one must turn for the earliest
leglslation concerning the organization and administration of
schools in Jowa," The Michigan school laws were in turn influe-
enced by the New England school laws, particularly those of
Massachusetts, as is especially evident in the Michigan acts
of 1827, 1828, 1829, and 1833,1

In addition to making provision for the care of school
Iands, these influential laws provided for the organization of
school districts, the examination and employment of teachers,

and for the schooling of children between the ages of five and
fifteen, 2

1
Clarence Ray Aurner, History of Education in Iowa (Iowa
City, 1914), 1, 1, 383, - i

ZIb! .
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The Michigan law of 1827 provided that no books be used
in the schools which might favor one religious sect or cult
over another, This statute was obviously patterned after the
Massachusetts School Ilaw of 1827 which decoreed that “school
boards might not thereafter *'direct any school books to be
purchased or used, in any of the schools . . . which are calcu~
lated to favour any particular religious seoct or tenet, *"3
Early nineteenth century Iowa school children thus used text-
books which, although not devoid of religious content, were by

law non-gectarian in character,

Iowa achieved territorial status in 1838 with the passage
of the Organic Aot of the Territory of Iowa, The brief terri-
torial bill of righta, as set forth in the Iowa Constitution of
1838, grants to Iowa citizens that legal status already held by
citizens of the neighboring territory of Wisconsin; and the
Constitution of the Territory of Wisconsin guaranteed all the
rights contained in the Ordinance of 1787, also known as the
Northwest Ordinance, which alluded to religion and the schools
in the same clause: "Religion, morality, and knowledge, being

necessary to good government and the happiness of mankind, schoolg

3As quoted in Footnote 7 of Mr. Juatioe Brennan's separata,

Soncurring opinion 1n r
Y. Schempp; Murray v. gg;;_g__g, g‘tﬁ U. 8 205, §§ .Ct, (1963).
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and the means of education shall forever be encouraged , . ¢'4

Iowa Constitutional Background

The constitution under whioch Iowa entered the Union on
December 28, 1846, bade the General Assembly encourage moral
improvement, among other types: "The General Asaembly shall
encourage by all sultable means the promotion of intellectual,

scientific, moral and agricultural improvement,"5

The Iowa Constitutional Convention of 1857, convened to
revise the Constitution of 1846, passed Section 3 of Article I
of the present Constitution whioch declares the policy of the
state with respect to religion:

The general assembly shall make no law respecting
an establishment of religion or prohibiting the free
exerolse thereof, nor shall any person be compelled
to attend any place of worship, pay tithes, taxes, or
other rates for bullding or repairing places of wore
ship, or the maintenance of any minister of ministry.5

L
Benjamin F., Shambaugh ggfiog¥ of the Constitutions o
dowa, (Des Moines, 1902), pr;. 116, 1'5% oL

5Charles Ashton, James O. Crosby, and J. W, Jarnagin, A
k of Iowa (Iowa Columblan Commission, 1893), p. 97.

Bib) 6wendell Jay Hangen, "An lowa Experiment in Public School
of e Teaching,” Unpublished Doctoral Thesis (State University
Iowa, Iowa City, 1947), p. 31.
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Since there was no discussion or amendment offered after
this passage, the present Fourth Section of Article I was read
to those agsembled:

No religious test shall be required as a qualification

for any office or public trust, and no person shall be

deprived of any of his rights, privileges, or capaoie

ties, or disqualified from the performance of any of

his public or private duties, or rendered incompetent

to give evidenoce in any court of law or equity, in

consequence of his opinions on the subject of religion.?

Hansen comments that these laws were characteristic of the
usual constitutions of the period -- "no relationship dbetween
state and church, yet there are to be no hindrances placed upon

the church,"

Except for appropriation bills, Iowa school laws were to be
enacted by the State Board of Education, according to Hansen,
and he records a thorough account of the proceedings of such a
Board meeting occurring on December 17, 1858, The subject under
discussion was the presence of the Bible in Iowa public schools:

¢« o« o Mr, Cooper presented the following resolution,

"Regolved that the Bible shall not be excluded from

any school in the sgtate," The following amendment
was offered by Mr, Brainard:

4
Officlal Report, The Debates of ¢ ?on§§;¥%§;oggl conven-
op of the State of Lowa (Davenpor'ff '1'3%7 » Iy » a8 quote

R Hansen,




"Provided it 1s not the true intent to introduce the
Bible as a text book into the schoola of this state,
nor to exclude it therefrom, or to give any power to
school officers so to do, but to leave the people .
thereof perfeoctly free to form and regulate this
matter in thelr own way, subject only to the constie
tutlion of the United States."

Thls was lost, but the following amendment was ac-
cepted: "no pupil shall be compelled or required to
use the Bible as a school book against his will or
the will of his parents or guardian.,"

Mr, Mason offered the following amendment: "Provided
that the Bible shall in all cases, be one of the
standing text books in every school whioch receives
any portion of the achool fund; but no pupil shall

be compelled to use such book against his will, or
agalnst the will of his parent or guardian.” This
resolution stirred up an "anlimated discussion”™ which
unfortunately is not recorded in the official report
or in the newspaper accounts., But we are told that
slx were in favor, and two opposed to the resolution.

The whole matter was a debatable subject. The bill

to prohibit the exolusion of the Bible, was referred
to the committee on revision., This committee reported
back on December 21, recommending the bill's indefinite
postponement, This motion was not concurred in., The
minority report of the committee was therefore consi-
dered., This report was that the Bible should not be
excluded from pudlic schools.

Mr, Perry moved to amend by adding after the word
Bible, "whether of the Catholic or Protestant version."
Mr. Kimball was opposed to the amendment, he said that
since he was soon coming up for reelection, he thought
it improper to make a bild for the Catholic vote.

The Governor of the State, Ralph P, Lowe, then made a
"glowing eulogy®™ of the Bible as "the foundation of
olvilization.” He desired the adoption of the mine
ority report. Mr. Rozelle then offered an amendment
leaving the acceptance or rejection of the Bible to
the people of the diastricts, He was opposed to
legislation on the subject,

24
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Mr. Canfield said there was no effort made by himself,
or by gentlemen operating with him on this question to
oppress the Catholiocs, Several other amendments and
forme of the bill were suggested., But on the following
day the bill came up for its third reading in its
original form and passed with the one amendment that
none should be required to read it contrary to wisghes
of parent or guardian, The bill as it was finally
passed December 22, 1858, and as 1t has remained
through the code of 1939 is as followss

*The Bible shall not be excluded from any public
school or institution in the state, nor shall any
child be required to read it contrary to the wishes

of his parent or guardian,” (8ec. 4258, C. 1939, Code
off Ig§gg) There were 8 votes in favor of the bill and
ba&&mt.

The issue at the time, then, was a debatable one with

concern given for the Catholiocs, But while there was

a difference in opinion, this difference was apparently

not deep~seated enough in the public mind to ralse any

comment, There does not seem to be any mention of the

natter whatever in the newspapers of the state,

Thus the Jowa State Board of Education in 1858 sanctioned
the presence of the Bible in Iowa public schools, The constitu~
tionality of this law, forbidding the exclusion of the Bible in

the achools, was challenged in 1884, twenty-six years after its
passage, in the case of Moore y. Monroe.?

BJournal of the Board of Education at Its First Sesslon,
John Tresdale, State Printer (Des Moines, 1858), pp. 38 ff, See
also The Iowa (Des Moines, December 22 and December 29,

;353%5_§§oeeed ngs of the Board of Education, as cited in Hansen,

(1384?m v. Monroe, 64 Iowa 367, 20 N.W. 475, 52 Am,Rep. 4l
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In this case, the plaintiff, a resident-taxpayer of the
independent district of Bleomfield, Iowa, who also had children
attending its public schools, objected to certain classroom
exercises whioh included reading selections from the Bible,
gsinging religious songs, and repeating the Lord's Prayer. He
asked that these practices be discontinued, contending that
religious activities such as these made the school house a
place of worship and that he was thus belng compelled, in viola=
tion of Section Three of Article I of the Iowa Constitution, to
pay taxes to support a place of worship., By so pleading, he was
attempting to have the above statute, permitting the presence of
the Bible in the schoolg, declared nconstitutional,

The statute was upheld as constitutional by the Supreme
Court of Iowa in a unanimous decision under its interpretation
of Article I, Section Three, which states in part that no “person
be compelled to attend any place of worship, pay tithes, taxes,
or other rates for building or repairing places of worship, . ."

Although this case will be discussed much more thoroughly in
the Fourth Chapter of this work, it 1s helpful to note here that,
under the constitutional interpretation rendered above, religlous
Practices and exercises other than the mere presence of the Blble

in the public school were also sustsined as oconstitutional,

This ruling seemed to solidify not only Bible reading in
the schools but also additional activities of a religious nature,
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which leads to present speculation as to their nature and to the
historical circumstances surrounding their ocourrance, Descripe
tions are available from a number of limited sources and will be

reviewed in the next few sections herein,

Non-Seotarian Trend

In order to adequately clarify the reasons for the non-
gectarian character of the aforementioned exercises, it becomes
necessgary to note the trend toward non-sectarlan education
occurring in the nation during the first half of the nineteenth
century. Clear examples of this trend are furnished in the
Massachusetts and Michigan school laws, cited here in the above
gection, whioh provided that no books be used in the schools
which might favor one sect or cult over amother. The bulild-up
to the enactment of these and llke laws 18 aptly descridbed by
Mr, Justice Brennan of the Supreme Court of the United States
in Pootnote 7 of his separate, concurring opinion in the Murray
and Schempp cases:10

Efforts to keep the public schools of the early
nineteenth century free from sectarian influence were

of two kinds, One took the form of oconstitutional
provisions and statutes adopted by a nmumber of States

Wﬁ% LT R R T e
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forbidding appropriations from the public treasury

for the support of religious instruction in any

manner ., . o The other took the form of measures
directed agalnst the use of sectarian reading and
teaching materials in the schools, The texte used

in the earliest public schools had been largely taken
from the private academies, and retained a strongly
religious character and content . . . In 1827, however,
Massachusetts enacted a statute providing that school
boards might not thereafter "direct any school books
to be purchased or used, in any of the schools , . .
whioch are caleculated to favour any particular religious
sect or tenst," . . . As other states followed the
example of Massachusetts, the use of seotarian texts
wag in time as widely prohibited as the appropriation
of public funds for religious instruction,

The movement was given strong impetus also during the 1830°'s
and 1840%s by Horace Mann who influenced educational praotioe in
the nation by his persistent support of non-sectarian textbooks
in the Massachusetts public schools, The case for Mann is well
made by Miller, quoting Fleming:

It ia often suggested that he opposed religion in
the schools and tried to exclude it, but the exact
opposite 18 the truth , . . He opposed sectarian
books that certain financial interests sought to
get into school libraries and incurred the bitter
enmity of those interests . . . Three of his twelve
anmual reports give large space ¥a the subject of
religion: 1843, 1847, and 1848,1

11 ,
We8Se Fleming d b O (Pittsburgh 19#4}.

PD, 2?~31,‘as quotea %u Hﬁ%ﬁggﬁ R, %iglar, "The Legal,seatas of
g;}ision in the Public Elementary and Secondary Schools of the

o ted 3tates,” Unpublished Doctoral Dissertation (Indiana Univent
ty, Bloomington, Ind., 1949), p. 77.
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In the report of 1847, "The use of the Bible in
the schools 1s not expressly enjolned by law, but
both 1ts letter and its spirit are consonant with
that use, and, as a matter of fact, I suppose there
ig not, at the present time a single town in the
commonwealth in whose schools 1t 48 not read,”
In his final report, 35 pages are devoted to
moral and religious instruction., "Moral education
is a primal necessity of soclal existence., The
grand result in practical morals . . . can never be
attalned without a religious education . . . Had the
board required me to exclude either the Bible or
religious instruction from the schools, I certainly
should have given them ghe aarliest opportunity to
appoint my successor,"l
The movement for raligious neutralization of pudblic educa-
tion reached a peak in the latter half of the century in Presidet
Grant's Des Molnes, Yowa speech before the Army of the Tennessee
on September 29, 1875, in which he advocated a public school
gystem completely separated from ecclesiastiocal control, In the
following year, in his anminl message to Congress, the President
recomnended an amendment to the Pederal Constitution forbldding
the teaching of religion in the public schools and prohidbiting
the granting of public funds to any institution under the control
of any religious sect. The President's recommendation resulted
in the proposed "Blaine Amendment, ™ which passed in the House on
August 4, 1876, but falled to receive the necessary two-thirds
Yote in the Senate by a narrow margin, Its wording is reproduced
here vecause it is quite similar to that of Article I, Sections

T™ree and Four of the Iowa Constitutions

[ —
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No State shall make any law respecting =n egtabe
i1ishment of religion or prohibliting the free exerclse
thereof'; and no religious test ghall ever be required
as a qualifiocation to any office or public trust under
any State., No public property, and no publi: revenue
or, nor any loan of oredit by or under the authority
of the United States, or any State, Territory, Dis-
triect, or municipal corporation, shall dbe appropriated
to, or made or used for, the support of any school,
educational or other ingtitution, under the control of
any religious orxr antireligious sgect, organigzation, or
denomination, or wherein the partlecular oreed or tenets
shall be read or taught in any school or institution
supported in whole or in part by such revemie or loan
of credit; and no such appropriation or loan of sredit
shall be made to any religious or antlreligious sect,
organlzation, or denomination to prromote its interests
or tenets. This article shall not be construed to
prohibit the reading of the Bible in any school or
institution; and 1t shall not have the effect to ime
palr rights of property already vested, Congress
shall have power by appropriate legislation to provide
for the preveggicn and punishment of violations of
thies artiole,

What were some of the major forces producing this none-

sectarian trend in the public schools? Samuel C. Parker recoge

nized four:

1. Improved method and new discoveries in natural sclence,
2, The spirit of religious toleration,

3. Thetdevelopment of strong centralized paternal govern~
man "31‘

k. The development of demooracy, which furnighed a new nonw
religious basls for universal education, !

13c, H, Moehlman The Ager;oa¥ Q§¥§§;§3§199g a gel;g;gn
(3°rn°, Indiana, 1938’, as quoted in er, pp. 107-108,

14
Samuel ¢, Parker e History of Modern Elementa Educa~

$lon (Boston, 1912), p.'1§¥, as quote fgnﬁfffér. p. 70,
\
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Within these forces and as a part of this trend moved the
individual teacher, and George F. Parker, Iowa historian, des-
cribes the trend's effect on the teacher of nineteenth oéntury

Iowa:

Despite the universal prevalence and discussion
of religion, its contentious questions were not perw
mitted to enter the schools, Even a director, however
narrow a sectarian he might be, would seldom go out of
his way to employ a teacher of his own persuasion,
Generally speaking, no questions were asked, It was
asgsumed that an applicant for a school would not be
what was known as an infidel; beyond this, there was
no interest in his religious aligmment . . . Indeed,
the average teacher seemed rather inolined to avold
participation in such exercises and to congratulate
himself that custom had almost excluded him from them.15

However, Iowa historian Clarence Ray Aurner notes that the
non-gectarian trend 4did not diminish the importance of moral and
religious instruction in Iowa public schools of the time:

There was, however, no hesitation in emphasizing
the importance of moral and religious instruction in
the schools; and so, there was persistent effort to
find some common ground on which all might agree to

the end that the schools would not nsglect the impor-
tant function of training in morals,l

It is also worthy of attention that a committee of notable

15
1940) , g;;?rgggfg,aggrker, Iowa Pioneer Poundations (Iowa City,

16
Qty, 1515;°"y° By Aurner, History of Educstion in lows (Iowa
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Iowa educators, vislting a Davenport exhibition of the new "ine
tuitive method" of teaching in June, 1864, "was ‘happy to observe
the prominence' which was given to religious instruction as well
as the "new and pleasing methods, by which Bible truth is
communicated to the minds of the children,'17 And Aurner adde:
"On Jamuary 1, 1872, Superintendent Abram S, Kisgell submitted
his final report to the General Assemdbly . . . He . . . gave
fifteen pages to the subject of moral and religious educa-

tion « + & n18

Nineteenth century Iowa children were thus receiving “moral
and religlous education” in the schools, and every effort was
being made to keep it non-sectarian, But what form did this type
of instruction assume in the schools of the last century? What

wag its nature and the historical circumstances surrounding 1t?

Exerolses and Practices

Materials and sources answering the above questions con=-
cerning the nature and circumstances of early religious instruo-
tlon in the public schools of Iowa are scarce, and Reith cltes
One probable reason for this: "Religlous instruction, . . .

¥as not made a matter of record, There seemed to be no evidence

e—

7I0d., 309,
\IBM" II, t’?-
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of controversy whlch might indicate local option in the absgence
of a strict polioy prohibiting or requiring religious instruction,
Early history of the schools was limited to isolated sases,"19
And Reith, quoting from a Knoxville, Iowa newspaper, refers to
one of these cases in showing how moral and roligious education
in the plonser school curriculum was effectuatad by the use of
"spening exerclses™:

A great many of the older people of today will
recall the opening exercises of the achool of thelr
youth, Opening exeralges were a vart of the Xnoxe
ville schools, . . « The teachers were to conduct a

brlef period each day which was &9 consist of the
reading of the Biblaéosinging, or lessons of a

moral scripturae, ¢ .

Iowa historian George F, Parker, who stated above that
religion's "contentlious questiona were not permitted to enter
the sohools® of early Iowa, admits the presence of Blble reading
and, in 80 dolng, describes in further detall the content of the
typlcal "opening exerclse®™ referred to above:

The only recognition of religion in the schools was

the reading of a chapter in the Bible at the begin-
ning of each day, Genserally each pupll above certain

90y J. Reith, “Effsct of Reorgenization of School Distriots
on Religious Education in Three Selected Iowa Elementary Schools,"
blighed Master's Thesis (Drake University, Des Moines, 1961),

PP, 23«-2h‘
20 ‘ .
o Centennial REdition), A :
Sited in %eit.h, Do (Centemnia s % Pok EQS»\
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grades would read a verse; , . . In many cases the
teacher himself would prefer to read with clearness
and natural expression the whole chapter, but there
was no comment, no explanation beyond the definition
of a word, 1othing to give any twist to the text for
or agalngg any of the favorite interpretations of

the day.

Other historians would possibly contest Parker's statement
that Bible reading was the "only recognition of religion in the
schools"; for example, Reith, above, refers to "ginging, or

lessons of a moral soripture,” as well as Bible reading.

The content of the opening exercises changed with the turn
of the century and seemed to be especially influenced by the
First World War, or at least America's participation in it: “The
‘American Creed' and the 'Pledge of Alleglance' were popular
during World War I as an opening exercise, but following the war,
the 'Creed' continued to be used off and on until today when it ig
referred to only on special days,"22

The pattern of the religious instruction in general also
changed from time to time in the present ocentury, asccording to a
former Pella, Iowa school board member; and Relth comments that
this "may be considered typlcal of the times*:

P

21geor, P, Parker ) 0 (Iowa CiLL
1950), pp. 579-480 » Aowa Ploneer Foundations T

22
e Centennial Edition), Augzust 1
olteq \n Tatt . p.}g_g%&; ( ), August 5, 1955,
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The pattern of religious instruction in the
Public schools had changed from time to time, The
amount of time devoted to teaching the Bible had
changed, There was a time when Bible was taught
every day in school by a minister. later lay peo~
ple came in and did the teaching. PFor a while the
students went to church for instruction and then
came back to the school house for classes in the
secular subjects, In the rural schools circuit
riders, usually lay people or retired ministers,
agsglsted with the Bible instruction, Those pupils
whose parents objected to the instruction were
either allowed to go home or go out and play
during the Bible clasa,

Many of the lay people and, in some cases,
ministers were not able to cope with the discipline
attached to their teaching duties, Pressure from
the parents did not always solve the problen,

This made 1t necessary for a change away from the
church bullding and back to the sohool houses
where the teachers could help with the discipline,
Teachers who were qualified to teach other subjects

as well as B&gle seemed to do much better with the
instruction,

Although 1t seems that there was general public acceptance
of the religlious practices and exercises conducted in the public
schools, it is only reasonable to assume that there was some
opposition, however slight, from elements of the community who
thought the non-sectarian exercises to be not so non-sectarian,
Such opposition usually developed, whenever it id develop,

among the Catholic selements whioh considered the King James

Version of the Bible at least as sectarian as the Douay Version;

[ ——

2
the 3Reith, Pe 35 Information from a personal interview of
author (Reith) with a former Board member who servad forty
8 previously,
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and, since the King James Version was the one usually read during
opening exercises, its use was often opposed by those Catholics
whose children attended the public schools, Rather than have
elther of the two versions used, wlth an acoompanying uproar,
these elements preferred none at all. They were often opposed
in this, of course, by many who advocated the use of the King
James Bible in the public schools, It seems that whenever such
use was sustalned by decision of authority, therefore, it was
termed a victory for "the Bible," leaving the King James Version
unspecified as such, thus creating the impression that those
opposed to such use were anti-Bible generally. An article pub-
l1ished in the Winterset, Iowa Sun on June 1, 1870, gives at
least one instance where the reading of the Bible created such
discord in a school distrioct:

Sub district 4, Crawford township of this county,
has a large Catholic population, The director, howe
ever, is Mr, Wm, Shannon, a staunch Protestant, ILast
summer the school was taught by Miss Emma De Cou, of
this city. Miss D. was accustomed to read a chapter
of the Bible each morning at the schools, They attemp-
ted to frighten the lady into discontinuing the use of
the Bible, but as the De Cou stock don't scare worth a
cent they changed tactice and applied to the director,
The director sustained the teacher, and an appeal was
taken to the County superintendent, That officer

sustained the decision of the director, %gd the:re the
matter rested with the Bible triumphsnt,

[ —
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The next term a different teacher was employed in Sudb

distriot 4., An account of what happened is also given by the

The teacher in the district this summer is Miss

Emma lLahman, a young lady of German extraction, lately

from Pennsylvania, She is highly accomplished and a
very successful teacher, When the school commenced,
a few days since, Miss Lahman was walted upon by
several men and threatened with dire disaster if she
should continue the custom of reading the Bible in
the achool. But again the blustering bullies were
met by the conscientious courage of a woman whom
the could not terrify, and returned home with the
full assurance that she would continue to read the
Bible in the school until ordered by the directors

to desist., A few days afterward a brawny Catholic
woman called at the school room while school wae in
sesgion and demanded of Miss L. a positive promise
that she would descontinune the objectionable customn,
The rirago (sic) received the same reply as was given
to her male conjurors., Threats were as freely and as
vainly employed asg before, but the brave girl would
not swerve a single iota from her ideas of right, and
the baffled champion of infallibility left the field.
Some of the Catholics have taken thelr children out
of sc¢hool, and the remainder threaten to do so, This
18 the condition of affairs at the present, The
director, Wm, Shannon, from whom we get these parti=
culars informs us that he will sustain Miss Lahman, 25
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This episode, acourate or inacourate as the account may be,

is the only one uncovered by this writer ghowing any religious
objection to the reading of the Bible in the public schools of

However, those teachers engaging in this practioce some-

times faced opposition from other elements in the community.

5na.

\
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such aocount, recorded by the Marion County Historical Soclety,
demonstrates some of the trials encountered by early ploneer
teachers in their attempts to uphold moral and relisioué atandardi
in the schools, This somewhat comical incident ocourred in the
first school taught at Red Rock, Iowa, which is now part of the
Knoxville Community Schools:

The winter of 1845-46 Doniel (sie) Hickey, a
young man of good report, organized and taught the
first school in Red Rock, The school houss was a
log cabin necr the river, The dally attendance
was twenty, about equally divided between the town
and surrounding country, Mr, Hickey was a temper-
ate man, a teetotaler and the only one to be found,
In this community it was impossidble to live with
such principles undisturbed., A majority of the
men decided to punish him and force him to recant,
A committee of six was appointed to notify hinm
before New Years that he wag to provide two gale
lons of whilskey and the sugar for sweetening as =2
treat for the school, He refused, BEarly next
morning three young men came to school and took
their places as scholars, Trouble was brewing.

At n~on the demand for whiskey was again made and
again he refused whereupon they attempted to seize
hinm for a ducking in the river, As he fled up the
ice~covered river he was followed by a nolsy group
of young men, When captured he was taken to a

hole in the ice and told %o comply or be put under
and be swept away, Pinding it impossible to
frighten by threats, they reduced the quantity

but his reply was "Not one drop." Their efforts
being fruitless his persecutors were convinced of
his principles, He was released and was unmolested,
There 18 a record that Mr, Hickey wen% from Red Rook
to Monroe and taught there till 1870,26

26Resth, p. 23.
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Recent Conditions

To bring this history of religion in Iowa public schools
more up to date, there were at least ten Iowa communities which
conducted courses in Bible study in their public schools during
the 1940'a, accordinz to Hansen, Undoubtedly there were more
than these, The courses were taken on a voluntary basis and
were taught by teachers well qualified to teach Bible study.
some of the communities listed included Alnsworth, Burlington,
Danville, Des Moines, Falrfield, Geneseo, 8loux Center, Traer,
Waterloo, and Winterset, 27

Hansen devotes his doctoral thesis to recording the "work
and results" of an experiment which placed "rogular staff Bible
teachers . . . in the schools of Columbus and Conesville (Orono
Townghip School)® ia Iowa, 1In his Conclusion, he states, "That
experiment has besen completed., Bible teachers were put in the
schools with complete acceptance of the communities and to the

i‘onr gchools of this t;err.ttory.“aa This study was completed
in 1947,

A study completed in 1955 by lewlston, in which he summare

izes date gleaned from spproximately one hundred queationnaires

[———

27Han.sen, P. 127,

283‘”18811. p. 149,
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returned to him answered by "administrative personnel in some
selected high schools of Iowa" relative to religious education
in Jowa publio high schools, presents a fairly aceurate‘pioture,
in this writer®*s opinion, of the status of religion in Iowa publiqg
education immediately prior to 1955, Some of Lewiston's con=

clusions are quoted here:

1. Regardless of the size of the community surveyed,
more than 70 per cent of the administrators report
that religious instruction is not permitted in
thelr schools,

2, Pifty-seven of the ninety~nine responses indicate
that the administrators do permit clergymen to
addreas the students concerning religious topics
during achool hours, Sixty-five per cent do not
put a limitation upon the topics or kinds of
content that may be used in these talks ., . . .

3. Seventy-seven per cent of the administrators
permit a religlious organization to distribute
the New Testament to the students . . . .

4, Twenty-two per cent of those schools reporting
read the Blble as a part of an "assembly" or
home room program, Only two of these schools
have a discussion about what has been read,

5. The Blble i1s nost often used in literature class
with history class rating second, Porty-five
per cent of the schools do not use the Bible in
any class,

Ninety-one percent of the schools have at least

one version of the Bible in their library, 8ixe
ty=elght schools have the King James version of

tg:tfible and fourteen have the Revised Standard
e on,

Only 21 per cent of the administrators indicated
that any of the classes offered a prayer during
gchool hours,
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8, Seventy-three per cent of the schools permit
activities by religlous groups in the school
building., Services and group meetings of
religious organizations rate highest, . . .

9., Seventy~-two per cent of the schools indulge in
the singing of hymns, other than in music class.

10, While over 70 per cent of the administrators do
not permit religious instruction in their schools,
only 39 per cent answered "no® when asked if they
thought some type of religlious education should
be followed in pudblic schools, Twenty-three per
cent thought it should be taught with reservations,

11, Elghty-elight per cent of those answering the
question, "How should religlous education be
handled?® thought that it should be offered
but not required. . ., .

17. Seventy-six per cent of the administrators be-
lieve that the separation of the church and the
state as 1t has been applied to religaon in
public schools should be maintalined,

Recently a lack of student interest in Blble study courses
has been noted in Iowa public schools. One possible reason for
this is cited by Reith in his description of a typlcal Blble
study situation, this found in the Pella public schools:

A policy of the Pella Board of Education passged
in August, 1957, made it necessary for a qualified
teacher to be employed for Bible instruction, The
Pella Ministerial Association employed a qualified
teacher to teach Bible in the first six grades,

Twenty minutes once a week was devoted to Bible study.
Each year there seemed to be a trend away from formal
teaching of the Bible in the junior high school, The

2
coted 9James Philip Lewlston, "Religlous Education in Some Sel-
High Schools of Iowa," Unpublished Master's Thesis (Drake

M“r-lty. Des Moines, 1955), pp. 46«47,




materials did not seem to meet the interests of the
pupils, A system of home room devotions was set up

80 that pupil partiecipation was increased, Those

who wished to conduct devotions were given the
opportunity to conduct them under the supervision

of the home room teachera, The success of this method
depended upon the type of the teacher and the room
personnel, Usually the services were interesting

and afforded an opportunity for sound educational
practices for teaching speggh, reading, group active

ity, and listening skills,

Although the major portion of this study is concerned with
the law surrounding religious slements in Iowa's public schools,
this chapter has dealt principally with the history of the
practices and exercises themselves, thelr evolution and form,
Certainly no history of religion in Iowa public education would
be complete without a consideration of the judialal decisions
rendered in the Iowa Supreme Court which are imbedded in the
history of Iowa's schools, These pertain to Bible reading, use
of public school buildings by religlous groups, use of churchw=
owned bulldings by public school boards, and school bus trans-
portation of parochial school children, These, however, will
be given thorough consideration from both a legal and historiocal
standpoint in Chapter Three and Chapter Four of this study.

They are reserved for these chapters because, with the sole

Sxoeptions of prayer and Bible reading, they are still good
law §n Iowa,

[ ——

hou:o Beith, Interview with Bible teacher in Pella schools and
ent of Pella Ministerlal Association, pp. 35-36.
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CHAPTER III
AREAS WHEREIN RELIGIOUS INFLUENCE HAS PRODUCED LITIGATION

It will be the purpose of this chapter to present the legal
position assumed by Iowa courts, particularly the Supreme Court
of Iowa, on the various issues surrounding the problem of reli=-
gion in public education today., The legal status of religion in
TIowa public schools will thus be seen through these rulings.

Although Iowa cases and opinions will be used wherever

they bear on the issue under study, rulings from other Jjurls-
dictions will be cited freely for comparison and contrast, for
further explanation of the Iowa precedent and rationale on the
issue, and for possible prediction of the stand Iowa courts

may take on issues yet unlitigated in that state, Related cases
1_n the Pederal courts, expecially the United States Supreme
Court, will be cited and disoussed in order to clarify precedent

and review the legal history of the various issues,

The procedure employed in this chapter will consist of
beginning each section with a brief legal history or explanation
f the 1ssue under study followed by an account of the Iowa
Psition on the particular issue, be that account an Iowa court

l'lllng' an attorney general's opinion, or an opinion of the legal
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counsel for the Iowa State Department of Public Instruction,
Although the latter two do not carry the force of a court ruling,
they may constitute the only legal opinion to date on bhé issue
under discussion, as it applies to Iowa, Where nc evidence of
an Iowa stand on an issue can be found, the rulings of other
states and the Pederal courts will be resorted to; the lowa
position then becomes a matter of conjecture, Bach section of
this chapter will attempt to present an exhaustive account of
only the Iowa law and rationale on the topilc, and not of Federal
law or that of the remalning states.

Use of Public School Property for Rellgious Purposes

In most states the use of school buildings and facllities
is permitted, not only for the use of church organizations, but
for other civiec organizations out of schoecl hours, when such use
does not interfere with the regular program of the school, Even
in those states in which the use of school buildings is still
forbidden to churchees or religious groups, an exception is

mde when a church burns down or in some similar emergency.1

State law ranges all the way from a Pennsylvania prohibli-

hbulﬂaymond R. Miller, "The Legal Status of Religion in the
v bginlemantary and Secondary Schools of the United States,"

shed Doctoral Dissertation (Indisna University, Blooming-
Lm’ 19“’9)9 Pe 136. ’




| 45
tion of the use of its public schoolbulldings for sny ssctarian
purpose, such as the holding of Sunday school and church therasin
sutside of school hours with the permlssion of the achool direce
tors,? to the Iowa position which clearly permits school districts
to allow religlous groups to conduoct services within the public
school house when school 1s not in session.} Those oourts which
deny such use usually interpret the particular state constitution
as prohiblting any public tax money to be used toward the support
or repalr of bulldings in which sectarian services of a religlous
nature are held, Courts consentinzg to such use usually state
that "such occasional use does not convert the school house into
a building for worship, within the meaning of the constitution, "¥
T™is 18 the Iowa pnsition,

The first Iowa case to be concerned with religlous services
conducted within the local public school building was that of
Townsend v. Hagan,5 arising in 1872,

The cas=2 was brought about by the dearth of chursh bulldings
in the years immediately following the Civil War and arose more

—

ZBender y. Streabjch, 182 Pa, St. 251, 37 Atl. 853 (1897).
pavis v. Boget, 50 Iowa 11 (1878).

4144,

SIowngend y. Hagan, 35 Iowa 19% (1872),
tu,_ \
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specifically when a resident taxpayer in the district township
of Belmont in Warren County brought suit to enjoin the defendant
"sub~directors® of the district township from permittlng'the
people therein to use the public school houses for rellglous

meetings and "Sabbath-achoolg.,™

In addition to charging that these religlous groups were
damaging some of the school houses and their appendages, the
plaintiff taxpayer argued basically that the conducting of
religlous meetings and Sabbath~schools in the achool houses of
the district constituted an illegal use of these public bulldings
and that neither the "subedirectors® nor the “electors® of the
district township had any power to permit or authorize such use,

After finding that the alleged damage to the premises
oconelsted of nothing more than ordinary wear, the Supreme Court
of Iowa held that, under a statute conferring authority on the
electors of a district, when legally assembled, "to direct the
eale or other dispositionf to be made of any school house,®
these electors "may permit any reasonable and proper use of
them,"7 The court then oconcluded: "That the use in the present

%ase 18 reasonable clearly appears from the facts agreed upon,

L —

6Italiea are the court's,

7
Chap, 172, # 6, Iowa Laws of 1862
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and that it 1s proper, oucht not to be questioned in a christian
State . . . In this case we hold that there has been no abuse

of disoretion whatever,"3

In the only other Iowa case on the subject, Davis v. Boget,?
decided six years after Townsend, the Townsend ruling, allowing
religious services to be conducted in the public school houses,
was affirmed, Here, a resident taxpayer of the district township
of Lenox, in Iowa County, requested a writ of mandemous, re-
quiring the board of directors to release into his possession

the key to the local public school house 20 that he and others
might ocoupy the bullding for Sabbath-school and religious wore
ship on the Sabbath, The plaintiff claimed that there was no
church bullding near enough to be conveniently used for services
and offered security for the proper care of the school house

while in use, but the board of directors continued to refuse to

releage the key because, as the court put it, "a small majority

of the electora of the sub-district are opposed to the use of

the house for religious worship."

It was alleged by the plaintiff, who desired possession of
the school house key for services, that the electors of the
strict (not a "sub-distriot®) township had, by a resolution

- -

Slownsend y. Hagan, 35 Iowa 194 (1872),

&!Lax. Boget, 50 Towa 11 (1878).
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duly adopted at a regular meceting, placed the control of the

school house 1in question in the board of district townshlp
directors and ordered that it should be opened for Sabaathe
school, rellgious worship, and lectures on moral and scientifioc
subjects, at such times as would not interfere with the regular
progress of' the public schools, This change of control was
effected, apparently, because the subw~director of the sub-district
in queation had originally refused to allow the school house to be

used for the purpose named, and the district electors disagreed
with this,

The Supreme Court of lIowa, in affirming the right of the
district electors to permit use of their school houses for
religious purposes under the Towngend declision, noted that the
statute granting school district electors this right had been
re=enacted by the Iowa General Assembly since that ruling, and
*presunably with a knowledge of the construction put upon it"
by the Iowa court at that time,

Next, the Davis defendants charged that the use of a public
school building for religlous purposes, as was done here, con~
flicted with Article I, Section Three of the Iowa Constitution
of 1857, which stated then and now:

_The General Assembly shall make no law respecting
&n egtablishment of religlon, or prohibdbiting the free
::ercise thereof; nor shall any person be compelled
1 ot attend any place of worshlip, pay tithes, taxes, or
1 L~._:§f°r rates for bullding or repairing places of WOr=
3 —=Ps Or the maintenance of any minister, or ministry,
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The defendants argued that the permanent use of a publioc school
house for religlous worship was indirectly compelling the tax-
payer to pay taxes for the building or repairing of places of
worship, since the use of the building by any group would cause

even normal wear,
The Iowa Supreme Court answered this statement by declaring:

+ « « the use of a public school building for Sabe
bath-schools, religious meetings, debating olubs,
temperance meetings and the like, and which, of
necesslty, must be occasionsl and temporary, is
not #0 paipably a violation of the fundamenbal
law as to Justify the courts in interfering.,
Especially 1s this s0 where, as in the case at
bar, abundan! provision is made for seouring any
damages which the taxpayer may suffer by reason
of the use of the house for the purposes named,
With such precaution the amount of taxes any one
would be compelled to pay by reason of such use
would never amount to any appreciable sunm,

And, in showing that the use of the school building was not

"permanent,® as the defendants had charged, the court concluded:

+ « + the use for the purposes named is but temporary,
occasional, and liable at any time to be denied by
the district electors, and such occasional use does
not convert the school house into a building for
worship, within the meaning of the constitution,

The same reasoning would make our halls of legis~
lation places of worship, because in them, gaeh
morning, prayers are offered by chaplains.l

1°m Y. Boget, 50 Iowa 11 (1878),
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Article I, Section Three of the Iowa Conatitution, still in

effect today, has thus been interpreted by the Supreme Court of
Jowa as permitting religlous groups the use of public school
buildings for the conduct of their services, providing: (1) the
gchool district electors vote approval; (2) such services occur
at times not interfering with the regular progress of the school;
(3) such use can be classified as “temporary" and “occasional";
and (4#) abundant provision is made for sesuring damages to the
premises, These are not absolute conditions automatically
insuring such permission, but their fulfillment will undoubtedly
enhance greatly the legal position of any religlous group
seeking that permission,

Use of Church Property for Public School Purposes

The practice of some schcol boards of designating a paroe-
ohial school as a public school and allocating public money to
maintain it is not covered specifically by statutory law in most
states, The cases involving this practice are are decided by the
dourts largely on the basis of "gectarian influence in public
*uoation” statutes, Notable among these statutes is that of
the Missouri School Code which states: "The title of all school=-
bouse sites and other school property shall be vested in the
Ustriot 1 which the same may be located; and all property

| "**%4 or rented for school purposes shall be wholly under the
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control of the board of directors during such time . . iz

State case law furnishes no unaninity of opinion in this
area, In some cases the use of such property was ruled to have
gectarian influence and not in others, Sectarian influence
usually is held to include employment of religious personnel
and the imparting of religlous instruction during school hours
on the premises in queation; these elements will usually void a
gochool board lease of such property. Absence of religlous
personnel and religious instruction will usually render the

rental constitutionally valid in the ayes of the court,13

Iowa fortunately possesses clear-cut case law in this area
because it has had two seemingly similar situations involving a
school board's rental of parochial school property for publio
school purposes, situations which have been challenged in the
courts and which have resulted in two opposing opinions, both
of whioch clarify the case law on the subject because of the

marked gltuationsl difforences of the first from the second,

The first case, holding that such a lease was constitu=-

12
Richard B, Dierenfield, Religzion in American Public gohoo;ﬂ
(wngton, D.c.’ 1962), p. éa. L

13m¢ po 36¢
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tionally permissible, was that of Soripture v. Burns.l¥ The
gchool board involved was that of a Dubuque, Iowa district;
the rented building in question was owned by the Catholic
Church; and the party bringing suit against the school district
directors was a citizen-resident of the school district., He
had enrolled his chlldren in the public school affected and
prought sult because the defendant directors, as he alleged,
were permitting public school classes to be held "in a private
gchool=house owned by the bishop of the Catholic church , , ."
He alleged also that these directors allowed "the Catholic
catechism® to be studied in this public school and that when
he had requested the directors to cease this practice and also
remove the public school classes from this bullding to another,

they had refused to comply.

Investigation revealed that the directora had decided to
hold public school classes in the building because, by sgo doing,
they could hold school for ten months instead of six, It appeared
that public money was sufficient to maintain the public school
for only six months and that private donations enabled the school
%0 remain in session an additional four, Testimony implied that
the Catholic Creed was taught only for the four months that the
%hool was privately supported.

S

”’Mm Y. Burns, 59 Iowa 70, 12 N.W. 760 (1882).
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In answer to the plaintiff's demand that the school district
dilrectors remove the public school classes to another building,
the Supreme Court of Iowa held:
It cannot be doubted that the directors of a
school-district may, in a proper case, or when the
public school-houee 18 out of repeir, or insuffi-
clent, and in other cases when the best interest
of the school would be subserved thereby, cause
the achool to be taught in a rented house instead
of' the publice~school building. Their action in
such a case would depend upon the determination
of facts and the exercise of discretion which they
may lawfully exercise,l5
The court dismissed the plaintiff's chaerge of religlous
instruction in this public classroom, not because such teaching
may have been legally permissible, but because the court was
not convinced that the plaintiff had made sufficlent demand upon
the defendant dirsctora to perform theilr duty by prohibiting
such instruction as 1llegalj this procedure is necessary, under
Iowa law, to sustain a writ of mandamus, the legal pleas under
which this plaintiff was proceeding, The court stated in this
regard: *, , , plainbiff did not aver and show that he had
denanded of the defendeants that they perform their duty by
Prohibiting the aots complained of as illegal, This is required

by the statute, to authorize a writ of mandamous, Code, Section
38, 16

[ .

53cripture v. Burns, 59 Iowa 70, 12 W.W. 760 (1882).
— 16ma,
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The Iowa Constitution was thus interpreted in 1882 as
permitting the board of directors of a public school district,
in the exercise of that discretion which they lawfully hold,
to conduct public school classes in a rented building not the
property of the school district, even though that bullding be
leased from a rellglous body, which conducts schools of its
own; such a lease 1is legally permissible "when the begt inter-

est of the school would be subserved thereby, . . "

That such a constitutional interpretation was not to be
universally applied to every such situation, however, was seen

when it was abruptly limited some thirty-six years after Sorip-
ture in the case of Kpowlton v. Baumhover.l” mmis Iowa landmark

cage again involved the leasing of a parochial school classroom
by the board of directors of a public school district for the
purpose of conducting public school classes therein,

The decision to lease the classroom occurred at the March,
A1905 meeting of the board of directors of the Maple River dise
trict (legally classified as a "subdistrict®) in Carroll County,
Iowa, The resolution adopted was to the effect that, because of
the "inadequacy" of the school building and for the "saving of
OXpense," 1t was advisable to rent for school purposes a certain

TOOm in a particular building in the town of Maple River for a

[ e
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period of ten years at a yearly rental of $2,50, This was done,

and the school house property was sold and disposed of, Fronm
that time forward the only public school in the Maple River

district was maintained in the rented roon,

In the year 1914, a resident taxpayer brought sult against
the directors of the Maple River district, charging that the
school was not a public sghool within the meaning of the law,
put was, in fact, a parochial or religious school, conducted by
the Roman Catholic Church, The plaintiff's allegation continued
to the effeot that the directors and treaturer of the dlstrict
were paying public money, two dollara and fifty cents per year,
in the form of rent to this church for the benefit and support

of a parochial school,

The trial court issued an injunction, “"perpetually en-
joining” the defendant directors from contiming this practice.
The directors appenled this decision, and the Iowa Supreme Court
affirmed 1t, with two of the judges dissenting for procedural
Teasons, This constituted the Knowlton case,

One wonders immediately why the school distriot directors
in the Soripture case could rent a part of a parochial school
building legally and the directors in the Knowlton case not.
e difference in the results of the two cases seems to stem

from the individusl circumstances present in each cage more

mrom eny other resson, Although the Seripture opinion
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makes no mentlion of the surrounding circumstances contributing
to the character of the classroom environment, the Knowlton case
appears to base its outcome, directly opposed to the reéult in
Scripture, almost entirely on the influences and conditlons
existing inslde the classroom under discussion, In Xnowlton,
the court distingulshes the public school classroom from the
parochial, not so much by the content of the sublJeot matter
taught orally in class or even out of textbooks, but by the
material taught tacitly by means of environmental influences,
such as pictures, statues, and the particular clothing or gard
of the teaocher, in this case, a nun belonging to a Roman Catholic
religlous order, In fact, the Knowlton ocourt, in its opinion,
mentions artifacts such as these when it describes the differenceg
between the public and parochial school classrooms in outward,
visible character, differences which, in the parochial classroom,
were designed "to keep those of Cathollc parentage loyal to thelr
faith and to bilas in the same direction those of non-Catholic
Aparentage." The court explainsg itself more fully in the para-
graph containing the above statement:

Every influence of asrociation and environment,

and of precept and example, to say nothing of

authority, were thus continued to keep those of

Catholic parentage loyal to their faith and to

blag in the same direction those of non-Catholic

Parentage, In short, so far ag its immediate

management and ocontrol were concerned, the man-

ner of imparting instruction, both secular and

religious, and the influence and leadership

:!erelsed over the minds of the pupils, was as
L_-._ff?°u$h1y and completely a religious parochial
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school as it could well have been had it con-
tinued in name as well as in the practioce the
school of the parish under the special charge
and supervision of the church, ites clergy and
religious orders,

And the court reiterates at another point:

In short, it must be sald that with the
abandonment of the public schoolhouse and the
transfer of the school into the parochial
bullding and its organization and conduct as
there perfected the school ceased to have a
public character in the sense contemplated by
our laws, and became, has since been, and now
is a religious school, maintailned and conducted
with a special view to the promotion of the faith
of the church under whose favor and guardianshlp
it was founded,l

As to the validity of these envirommental influences as
evidence to be used in distinguishing the parochial from the
public classroom, the court states: "That these are proper
natters of evidence affording light upon the issues thus joined

18 not only manifest to every person of common observation and

-common senge, but also , . . have been so treated by the courts

over and over again,"

With these considerations in mind, the court explains the
Practical end result of the action of the board of directors:

The act of the board in thus surrendering
its proper functions and duties is not to be

[ e
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owlton v. over, 182 Iowa 691, 166 N,W. 202
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explained as a change in the location of the

public school or a mere exarcise of discretion

which the law gilves to the board to rent a school=

house when circumstances render it necessary., It

was & practical elimination of the public school

ag such and a transfer of its name and its revengga

to the upper department of the parochial school,

The court then holds that the board of directors of the
Maple Rover public school district had no authority to place
a public school classroom in a parochial school settingi or,
as the court states its holding in different words: "The board
of directors had no authority to clothe 2 religlous school with

the character of a public school , .7

Religious Garb in the Public Classroom

The matter of public school teachers wearing garb of a
distinctively religlous nature in the clasgsroom is one upon
which state courts have not been uniform in their results,
Courts sllowing this practice often do so on the theory em=
Ployed by a Pennsylvania decision which held that the mere
%0t of wearing religious garb was not a sectarian influence
but merely "an announcement of a fact -- that the wearer holds

& Particular religlous belief,"20 This decision was probably

[ e
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gﬁﬁgas c School ct 164 Pa, 62 Atl,
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responsible for the later enactment by the Pennsylvania lLegls-

lature of a law forbidding Pennsylvaniz public s=chool teachers
from wearing a "dress, mark, emblem, or insignia 1ndioa£1ng
the fact that such teacher is a member or adherent of any
religious order, sect, or denomination, "2l Tnug legislatures

differ with the judiclary on this imsue also,

Courts forbidding the wearing of such garbdb usually adopt
the reasoning of the New York court which viewed religious
attire, worn at all times in the presence of a teacher's pupils,
as tending to inspire respect, if not sympathy, for the religlous
denomination to which they 30 manifestly belonged, and to that
extent the influence was sectarian, even if it did not amount

to the teaching of denominational doctrlne.zz

The wearing of religious attire in Iowa public schools
seens to be outlawed by the court in the Knowlton case,23
That court, in deciding that the atmosphere in the Maple River
}olassroom in question was too sectarian in scharacter, classlie-
fies the ecclesiastical robe worn by the nun as one of these

sectarian influences, For its reasoning, the court relies

[—

. 21pa, gtat, Ann. (Purdon, 1930), Tit. 24, § 1129, as cited
2 Ml 131‘9 P. 59.

§%;§gn§ cation of Rochester, 35 Misc.
g;’ ('{1 : §§§ I%o%? 7§ App D§ ggg: 79 N.T. Supp.
902}, 177 N. ¥, 317, 69 N.E. ?22 (1904)
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heavily on the dissenting opinion of Williams, J. in the Penn-
sylvania Hysong dsciaion.zu In an attempt to 1solate and

erystalize the question, he is quoted as follows:

The question presented in this state of facts is
whether a school which is filled with religious or
ecclesiastical persons as teachers, who come to the
discharge of their daily duties wearing thelr eccles~
iastical robes and hung about with rosaries and other
devices peculiar to their churoch and order, is not
necessarily donminated by sectarian influences and
obnoxious to our constitutional provisions and the
school laws. This 1s not a question about taste or
fashion in dress nor about the coloxr or cut of a
teacherts clothing., It is deeper and broader than
this, It is 2 question over the true intent and
spirit of our common school system , ., .

What seems to offend to a sectarian degree, according to
Williams, J. 13 the loud proclamation heralded by these religlous
robes that their wearers have voluntarily accepted control by
one particular churoch and have erected a wall of separation

between themselves and normal society, On thls he is quoted
with approval by the Knowlgon court:

They ocome into the schools, not as common
school teachers, or as civillians, but as the repre-
sentatives of a particular order in a particular
church whose lives have been dedicated to religious
work under the direction of that church, Now the
point of the objection is not that their religlon
disqualifies them, It does not ., . . It is not
that holding an ecclesiastical office or position
disqualifies them, for it does not, It is the
introduction into the schools as teachers of

g

1 2
z Y. School trict, 164 Pa, 629, 30
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persons who are by their striking and distinctive
eccleslastical robes necesgsarily and constantly
aggerting their membership in a partiocular church,
and in a religlous order within that church, and
the subjection of thelr lives to the direction
and control of its officers,

And further on in his dissent he feels it necessary to reiterate
even more specifically, stressing the complete separation of the

wearers from the secular world:

They have renounced the world, their own domestic
relatives, and thelr family names, They have alsgo
renounced their property, their right to their own
earnings, and the direction of thelr own lives, and
bound themselves by solemn vows to the work of the
church and to obedience to their ecclesiastical
superiors, They have ceased to be civilians or
secular persons. They have become ecclesgiastical
persons known by religious names and devoted to
religious work, Among other things by which their
gseparation from the world is emphasized and their
renunciation of self and subjectlon to the church
is proclaimed 1s the adoption of a distinctively
religious dresgs., This is strikingly unlike the
dress of theilr sex, whether Cathollic or Protestant,
Its use at all times and in all places 13 obliga-
tory. They are forbidden to modify it. Wherever
they go this gard proclaims their church, thelr
order, and their separation from the secular

world as plainly as a herald could do if they

were attended by such person,<5

Williams, J, seems to argue that religlous garb oriles,

*One particular church!® too loudly, The EKnowlton court agrees,

25
School rioct, 164 Pa, 629, 30
AR, 482, L.R.%A. 03, B4 Am, St. Rep. 832. ’
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at least in principle, when it concurs with a New York court26
whose majority also agreed with the Williams dissent in Hysong.
The Iowa court states: "We unite with the New York courﬁ in
accord with the true spirit and prineiple of the law," However,
this statement does not make clear to the reader whether 1t 1is
to be considered a part of the Knowlton holding or whether it
is merely dictunm, Nor does the remainder of the opinion help
to clarify this. Nowhere in the declision is religious gard
gpecifically banned in Iowa public schools, unless the above
gstatenent and accompanying quoted rationale are considered by
the court to state such a ban specifically enough.

It should be kept in mind that the Knowlton case was
concerned with the holding of public aschool classes in a class~
room containing many sectarian influences, The court referred
to "Every influence of association and environment®™ to show
that the school "was as thoroughly and completely a religlous
‘parochial school as it ocould well have been ., . ." The reli-
glous garb was treated as constituting only one of these influ~
ences, while the case seemed to turn also on the inclusion of
additional influences., It 1s at least implied in the opinion
that, since the case was one of holding public school classes

in a parochial school building, the many other sectarian ine-

[
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fluences could have produced the same outcome even without the

relligious garb element, Otherwise, why not simply oust the
nun or the garb itself and permit the clasgaroom to staj where
it was? However, the court did not do this, which action rele-
gates rellgious garb to but one of a number of sectarain influw
ences, And this leads the reader to Interpret the court's
lengthy involvement with the Williams dissent and its hearty
approval of it as nothing more than mere dictum, Jjudieilsl

incldence, and not Iowa law.,

The court's obscurity here ralses the question of the
religious habit in the public classroom that is devold of all
other possible religlous influences, This preclse situation,
of course, exists in many states whose courts insist that LHhe
religious robes do not constitute a sectarian influence in
the public classroom, If the Enowlton court's use of the
Willlams dissent is not merely dictum but good law, part of
the Knowlton holding, then religious garb is already prohibited
in Iowa classroons, If, however, it is only dictum, then in
Rowlton can be seen the probable position which the Towa
oourt will assume when a clear~cut case, isolating the religious

8ard igsue, presente itself for decision,

Religion in the Curriculunm

The materisl in this section, although closely allied,
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18 not to be confused with that which will be considered in
later sections entlitled "Baccalaureate Exercises and Other
Religious Observances," "Patriotic Ritual," and "Compuléory
Attendance,"” This section covers practices ranging all the
way from incidental references to religion in coursework to
the factual study of religion in pre-planned units, The prace
tice of Bible reading will be considered at length from a legal
standpoint in the next chapter,

Mr, Justice Jackson in the McCollum case sald of incl-

dental references to religion in the public clagsrooms

Perhaps subjects such as mathematics, physics or
chemistry are, or can be, completely secularized,
But it would not seem practical to teach elther
practice or appreciation of the arts if we are to
forblid exposure of youth to any religious influ-
ences, Music without sacred music, architecture
ninus the cathedral, or painting without the
scriptural themes would be eocentric and incom-
plete, even from a secular point of view , . .

Deaspite the deletlon of gectarian material from the public
school currioculum, however, most educators maintain that the
public school can and does in fact impart moral, if not spiritual]
Values, which of themselves are free of sectarian trappings and
differences and which are commonly held by most of the sects to

Which our people belong., Probably the most controversial of the

$ucational programs formulated on a large scale to promote this

[ ——_—

\275&09;;@ Y. Board of Education, 333 U,S, 203 (1948).
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end recently has been the program established by the regents of
the University of the State of New York, Dierenfield aptly
enumerates some of the program's principal highlights:'

The "fundamental beliefs® set forth by the
regents include: (1) Iiberty under God, (2) Respect
for the dignity and rights of each individual, (3)
Devotion to freedom, In the longest section ene
titled "The Brotherhood of Man under the Pather~
hood of God®™ there are many references to God in
our national life, Among suggestions for imple~
menting prograns of religlous emphasis are:

1., Prequent periods of study devoted to the
great American documents and pronouncements, , .
2, The development of moral and spiritual values
through all the activities of the day and especi=

ally by the good examples furnished by teachers . . 28

Aside from the now~famous "regents' prayer® abolished by
the United States Supreme Court,zg no case involving this progran|
has been presgented to the courts, to this writer's present
knowledge,

Programs similar to this exist in other large school systems|
in hopes of countering the "godless® charge so often leveled at
the public school, Various plans have been operative in Iowa
schools, Some of these, examined and analyzed in master's and

doctoral theses, were referred to and cited in Chapter Two of
this work,

[ —

28
Bichard B, Dierenfield, Re on in American Public Schools
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Religious references in textbooks used in public schools
constituted the subject of a Yale study mentioned by Dlerenfield,
and he cites four conclusions drawn about the trends of.religious

reference in texts:

1. The number and volume of religious refer-
ences ilncreases with advancing school grades,

2, The concepts used are inadequately described,
defined, and interpreted. Apparently the
gstudents are expected to bring religious
background to theilr textbook reading.

3. It is possible to deal objectively and
informatively with controversial religious
matters, Some of the textbooks do so,

L, The closer we get to textbook desoriptions
of present day life and literature thso
fewer religious references there are,

About those groups seeking to ban some or all religious
reference from the school curriculum, Mr., Justice Jackson had
this to say in the McCollum case: "But how one can teach, with
satisfaction or even with justice to all falths, such subjects
a8 the story of the Reformation, the Inguisition, or even the
New England effort to found 'a Church with a Bishop and a state

without a King,' is more than I know , ., ."J1

[r—

XHarold A. Pflug, "Religion in Missourl Textbooks,"

gﬂ% an, Vol. 36, No. 7 (April, 1955), pp. 259-260, as
ed in Dierenfield, p. 60.

*lMocollum y. Board of Education, 333 U.s. 208 (1948).
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At present there is a movement afoot in the vicinity of
Phoenix, Arizona to eliminate the Darwinlan theory of evolution
from the curriculum of that state's public schools; andvchapter
One of this study relsted how California's state superintendent
of public instruction has just recently issued an order, based
ﬁpon an opinion by California's attorney general, banning the
ﬁse of all textbooks teaching evolution as a scientific fact and
not as a theory only, Both of these events seem to bé prompted
by the complaints of groups offended religlously by the teaching
of evolution factually in the public schools,

The historical and cultural impact of religion on our
gociety is often the subject around which course units are
organized in the classroom, This is often termed the "factual
study of religion.," It is described by a committee of the

American Council on Educations:

3. actual gtg%z f §§1;5;§n is characterized
by deliberate aim and definite plan to deal directly
and factually with religion wherever and whenever it
1s intrinsic to learning experience in social studies,
literature, art, music, and other fields., The aims
of such study are to develop religious literacy,
intelligent understanding of the role of religion
in human affairs, and a sense of obligation to
explore the resources that have been found in religilon
for achieving durable convictions and personal commite
ments, These aims arise from the requirements of
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general education which, to be effective, mggt view
culture, human life, and personality whole,
Such study of religion has also been upheld recently by the
Supreme Court of the Imited States in these words:
In addition, 1t might well be saild that one's
education is not complete without a study of com-
parative religion or the history of religion and
1ts relationship to the advancement of civiliza-
tion, It certainly may be said that the Bible is
worthy of study for its literary and historic
qualities, Nothing we have said here indicates
that such study of the Bible or of religion,
when presented objectively as part of a secular

program of education, may not be efrecggd
consistently with the M rst Amendment,

An Jowa opinion has been rendered in regard to religious
instruction in Iowa public schools by one R, A, Griffin, the
legal advisor to the Iowa State Department of Public Instruction
under Jessle M, Parker, a former State Superintendent of Public
Instruction., While definitely discouraging any religious instrucs
tion affiliated with the school itself, the opinion does accept
'mmmletely non-gectarian courses in religion in connection with
hstory, social problems, or literature, thus placing itself in
line with the U, 8. Sui reme Court statement quoted above:

Fmme Function of the Pub o aling with gel;g;g?
on the Explor: %or t ﬁgﬁg b %Qe mmj ttee on
odg%g ucations ‘é Committee of the America uncll on

Washington, D.C.,
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If the courses in religious education were
wholly non-gectarian, they might well be taught
by some member of the regular school faculty,
either as history, social problems, or literature,
The loocal school board could include such instruce
tion in the course of study as an elective, give
credit therefor when taught by a regularly certi-
ficated teacher, and so long as such courses were
taught in a non-~sectarian manner by a teacher

regularly employed on the facnlty,jgbvioualy no
one could offer a legal objeotion,

Many such courses consist of the study of Bible history and
literature, and as such have usually been pralsed by the courts,
ag seen above, However, as was noted in Chapter Two of this wqu;
and as can be surmised from the titles of many of the studies
cited in this work, some Iowa schools have conducted courses in
"Bible study" which were not limited solely to studying the Bible
as a llterary work or the Bible studied from an historical point
of view, The teacher was certifiocated in many cases but was
employed to teach this course specifically as a result of special
training in this area, The legal status of courses such as these
Bay now be rendered more uncertain due to the ban placed on Bible
reading by the Murray and Schempp cases., The degree to which the
oourse at bar stresses the moral and spiritual lessons to be
derived from the Bible study will probably determine whether or
Mot 1t will be labeled "Bible reading” and banned or "history or

[ ey

Rely 3“1“!&11 text quoted in William T, Jochumsen, "A Survey of
8lon in Education in Iowa Public Schools: Practices and Legsl

lations,n Un ' ~
published Master's Thesis (State College of Iowa
“ar Palls, 1958), Appendix. ’
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literature® and retained,

Baccalaureate Exercises and Other Religlous Obsgervances

Unllke the religious practices relating directly to the
curriculum considered in the preceding section of this chapter,
the present section examines those practices in the public school
pertaining less to the classroom and more to the school as a
whole., These would include baccalaureate services, religlous
holiday programs, religious films, lunch-time blessings, taking a
religious census of pupils, and religious teste for teacher
employment, None of these, save for the prohibition against
religious tests for offices of public trust stated in Article I,
Section Three of the Iowa Constitution, to this writer's present
knowledge, has been given a definite legal interpretation in
Iowa to date; however, many have recently undergone court action
in the state of Florida in the case of Chamberlin v. Dade County
Board of Public Instruction.35 In keeping with the policy stated
at the beginning of this chapter, since there is no lIowa law in
this area, the law in other jurisdictions will be consulted for

Possible prediction of the stand Jowa courts might take in the
future in this area.

[ “—

35
s &.ﬁ%f‘ 15355 Seuaty Doard of Public Instruotion,




71

The Dade County case seems to present the most inclusive and
most recent reassessment of the religlous obgervances, rrom a
legal viewpoint, which will be examined in this section. It
encompagses the above~-mentioned practices and also Bible reading
and the reocitation of the Lord's Prayer, The United States
Supreme Court, only a few months prior to this writing, reversed
the Dade County case but only in reference to the latter two
1ssues whlch were originally banned in the Murray and gchempp
decisions, The remaining practices considered by the Florida
court stand as declded by the Dade decision,BG

The Florida Supreme Court has banned the showing of films
with religlous content and the religlous observance of religious
holidayss although this last statement seems somewhat redundant,
it seems that the schools may dismiss the students on religious
holidays but may not conduct any religlous observance in connec-

tion with the holiday, The public achool may be pagsive but not

active here.

In the opinion, Mr, Justice Millard Caldwell stated: ™.

L ] L

the chancellor {in the lower court)37 enjoined: Sectarian commen:r
on the Bible by public school teachers, the use of school premis
&fter school hours for Bible instruction; the exhibition of films

g

? Eﬁ~ New orkx Times, "High Court Voids School Prayers in
| Portdaca une 2, 1964, p. 1, ocol. 3.

aw"--£§ghrentheses inserted,
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with religious content and the religlous observance in the public
schools of Christmas, Easter and Hannukka holidays."38 The Florid%

Supreme Court affirmed the lower court ruling here.

The Dade opinion also affirmed the lower court's approval

of many other religious praoticesé

The chancellor rejected the complaints alleging:
The reading of the Bible; the distribution of sec-
tarian literature to school children; the recitation of
the Lord's Prayer, grace and other sectarian prayers;
‘the singing of religious hymns; the display of reli-
gious symbols; baccalaureate programs; the conducting
of a religious census and the use of religious
teats for employment and promotion of school
employeesa, all upon grounds hereinafter discussed
« o« « the decree of thg chancellor should be and
it 1s hereby affirmed,?

The reading of the Bible and recitation of the lLord's Prayer
were definitely banned by the recent U, S. Supreme Court's
reversal of the Dade case, The ban probably applies also to
*srace and other sectarian prayers® because the order reversed

with respect "to the issues of the constitutionality of prayer
e of devotional Bible-reading, "0

The Florida court, in affirming the chancellor, did not

38 |
1) g0, SYABYEELID 3. Dods County Beard of Public Iuskruotion,
Mbya.

M‘:vmcﬁ. §g§ §g§ émg%g u"mgh Court Voids School Prayers in
8e, une 2,

k:%L_______ y Po 1, col, 3,
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elaborate on its approval of the distribution of sectarian literas

ture to school children, the conducting of a religious census,
and the use of religious tests for employment and promotion of
school employees, It did, however, compare the prinoiples
upholding recitation of the Iord's Prayer and Bible reading to
those favoring the holding of bacealaureate exercises and hymn
singing, stating: "The principles governing the recitation of the
Lord's Prayer, the singing of religious hymns and the holding of
baccalaureate programs are much the same as thoge applicable to
the reading of the Bible."hi

If the Florida court is correct, then the Supreme Court of
the United States may very well strike down hymn singing and

baccalaureate services when such cases are pPresented,

The Florida court, in its affirmation of the lower court,
did, however, elaborate at length on its rationale in approving
the display of religious symbols in the public classroom:

The appellanta* Prayer to enjoin the display
of religious symbols in the schools was denied by
the chancellor », « upon the ground that the
religious displays were found by this court to be
works of art created by the school children and
were displayed on a temporary basis and not of a
bPermanent nature.” It is our opinion that this
holding of the chancellor is well grounded both
in fact and in law, . . . Are school children to
be forbidden from expressing their natural artis-

W) o0 SiBberiin 3. /2345 County Board of Public Instruction,
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tlic talents through media including religious

themes? Or, are the results of their efforts to

be excluded from public display and recognition

merely because they choose to adopt a religious,

rather than a secular subject? The answer should

be obvious, To impose such a restriction would

more nearly approach a restraint upon the free

exercise of religion than does the present prace

tice of the school board in permitting such displays.42

And as to displays and works not of the children's own creation

but yet of a religious flavor, the Florida court in another part
of 1ts opinion declared that it seemed "ridiculous® to allow the
faintly offended feelings of a minority to dlctate the cultural

climate of the majority:

To say that the vast majority of students in the
Dade County public school system are to be fore=
closed of the privilege of , ., . observing in the
classroom, if such were possible, the magnificent
painting of the last Supper, or of listening to
Caruso's recording of Adeste Fidelis, because a
minority might suffer some imagined and nebulous
confusion, is to approach the ridiculous,

The ocourt continues, noting the "anti-religlous attitude”

in those schools barren of these religious symbols:

+ o« o We cannot agree that banisghing the Blble
and music and paintings of religious connotation
will benefit the plaintiffs' children in any
material way, We are of the opinion that erasing
the influence of the best literature, music and
art and gentler aspects of American life in
general would dbe to create an anti-religious
attitude in the schools and substantially injure

b
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1) “.%é%% x.l de County Board of Publioc Instruction,
J}Z,&\ .y »



| 75
the well Bsing of the majority of the school

children,

It has recently been announced that rather than riék running
afoul of the United States Supreme Court's decision against
official recitation of prayers in public schools, Camden, New
Jersey school authorities have decided not to hold traditional
baccalaureate services for graduating seniors but instead will in
the future work out arrangements to conduct the services at the
respective places of worship of the students who need attend only
voluntarily, It was sald that this decision was made because

prayers had always been a part of the baccalaureate services
at Camden's high schaolsghb

Thus on one side of the baccalaureate issue alone there
exists a strongly-worded state supreme court case, oW only
partly reversed, upholding baccalaureate exercises on the same
principle, the opinion states, as the existence of Bible reading;
and on the other hand there is an actual instance in practice
where the prayer ban has prompted school offioclals to remove the
traditional baccalaureate services out of the local high schools,
Possibly indicating the begimning of a trend in keeping with the
thrust of the Federal Supreme Court's prayer decisions and with

[ —
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the Florida court's opinion that such services rest upon the
same principles that Bible reading and prayer recitation do,
What this means for Iowa and other states 18 at preaent.a

matter of mere conjecture,

Released Time

A complete, blow by blow account of the legal history of
releagsed time, since its inception in 1913 in Gary, Indiana, and
with all its subsequent variations, is precluded here because of
gpace limltations. An excellent account of its origin and
development 18 given in Mr, Justice Prankfurter's separate

opinion in the McCollum case, howaver.us

By now most educators are somewhat familiar with the essen-
tials of a legally acceptable released time program, and many
such programs are now operating throughout the nation., The
-United States Supreme Court, by handing down two seemingly
opposing opinions straddling the subject, made it possible to
‘distinguish between the legal and 1llegal program by noting the
differences between the two case situations, In general, the
Nlinots program struck down in MoCollum was found wanting becuse
it depended too heavily on the existing public school structure

for ytg fSuccess, The high court considered it a "utilization of

——

3H~.-:Ei ollum v, Board of Education, 333 U.S. 203 (1948),
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the tax-establisghed and tax-supported public-school aystem to
ald religious groups to spread their faith.,"™ However, the New
York program in Zorach v, Clauson™6 414 awey with praotically all
reliance on the public school system in many of its features,
notably finance and location of the classes, and was approved

by the same court, although that decision was close, five to

four, and ocould someday easily be reversed,

A list of characteristics existing in the released time
plan of greater New York and upheld by the court of first instanocs
in New York State was compiled before the plan reached the Federal
Supreme Courtj these characteristics could now be considered as
ratified by the Zorach decision, They are of definite value for
school systems desiring to operate a legally approved released

time programs

1. The sanotion of a statute which contains no ele-
ment of coercion and is based upon the recognition
of parental rights;

2, The religlous instruction is glven outside of the
school buildings and grounds;

3. The pupils are excused for the purpose only upon
the written request of the parent or the guardian;

k. The absence 1s limited to one hour a week, such
hour to be the last hour of the school session;

5. The religious organizaticns, in cooperation with
the parents, must agsume full responsiblility for
attendance at the religlous center and for the
program of religious instruction thereat;

6. The released pupils must be dismissed from school
in the way usual in the case of permitted absences;

' 46
W Y. Claugon, 343 U,8. 306, 72 S.Ct. 679, 96 L.Ed.
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7. The school authorities have no responsibility
beyond that assumed in regular dismissals;

8. The parent's written request is filed with the
school and will not be avallable or used for any
other purposeg

9. The religious organization or center will file
with the school a card attendance record for each

pupil excused from school pursuant to the parent's
request;

10. There must be no comment by any principal or
teacher on the attendance or non-attendance of
any pupll upon religious instructions

11, There 18 no recrulting on the school premises;

12, There is no outlay of public funds;

13. There 12 no authority by school officers over
the religious program or the religlous teachers,4?

Those released time situations presently in the state courts
are concerned chiefly with their legal proximity to the standards

gset forth above,

Iowa law permits released time for religlous instruction.
The Iowa School Code, Section 299,2, contalning exceptions to
Section 299.1, the Attendance Requirement, states: "4, Beligioua
services or instruction, The Board of directors of an Iowa School
District may make provisions to excuse puplls for one hour per
week on written request of their parents so that such pupils may
attend religlous instruction given by nonw-school personnel at
Places which are not part of school premises."“a The above 1is

| %ntained in a footnote explaining Subsection 4 of Seotion 299,2

[ —

. nell‘;?mogxas H, West, "The Legal Aspects of %eligious Bducation
aged Time," gglgg;oug Egggatéog XLIV (November-December
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and was taken originally from a ruling by the Attorney General

of Iowa on August 18, 1953 in reply to Mr, Robert L. Oeth, County
Attorney of Dubugue County, who had requested an opinion oon&enﬂnﬁ
the legality of a released time program for the Independent Schooll
Districet of Dubugque, Iowa, The rationale of the ruling granting
permission for the operation of such a released time program is

quoted in part here:

As observed by the Supreme Court of the United
States, we are a religlous people whose institutions
pPre-suppose a Supreme Being, We guarantee the free-
dom of worship as one chooses, We make room for as
wide a diversity of beliefs and creeds as the spiri-
tual needs of man may deem necessary, We sponsor a
duty on the part of Government that shows no partie-
ality to any one group and that lets each flourish
according to the zeal of its adherents,

Encouragement of religlous instruction by the
gtate and its cooperation with religious authorities
in the adjustment of the schedule of public events
to sectarian needs, follows the beat of our traditions,
A contrary view must find in the Constitution a require-
ment that the Government show callous indifference to
religious groups, Such a finding would favor those
who belleved in no religlion over those who do believe.

There 18 no law of the state of Iowa which
forbids such arrangement as is involved in your
question administered upon an ilmpartial basis,

Nor is such an arrangement offensive to the Tonstie
tution of the Unlted States or the State of Iowa,349

b9
lnJOOhumaen.

General of Iowa Ruling, Aug. 18, 1953, as quoted
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Shared Time

"Shared time," an emerging soncept considered by éome to be
an enlargement of or a loglcal extension to the "released time"
programs, is currently receiving much attention as s possible
solution to the impasse over the public echool and religious
education., Presently operating in various forms in an estimated
three hundred school districts in no fewer than thirty-five
states, ilncluding communmities such as Racine, Wisconsin and
Pittsburgh, Pennsylvania, *shared time} also called "dual enrolle
ment, " finds sbtudents enrolled in private schools for one half of
the schiool day taking courses in social studies, English, religion
art, and muslc, for example; the othar half of the school day the
same students are attending a nearby public school taking acienoa%
mathematios, laboratory ocourses, industrial arts, and physical
education., It 1s clalmed that "this whole shared time idea arose
in Protestant circles."50 Experiments in this program are
ourrently endorsed by the National Counocll of Churches, a

federation of major Protestant and Orthodox churches, and the
Boman Catholic Church,51

Opponents of the program charge that its operation is a

Pod 5°Dr. Edgar H. 8. Chandler, executive secretary of the Church
Sration of Greater Chiocago, in an interview with The New
» March 27, 1964, p., 1, col. b4,

:'“;:.%@-?Mw’ (Chicago), June 12, 1964, p, 1, col, 1,
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violation of the principle of geparation of churoch and state in
that it interferes "with the best possible education, tull time
education, the regular public high school program." Also, the
resulting division of administrative responsibility between a
public and a private school is alleged to violate separation of
church and state,5?

Opponents also claim that the fact that shared time enables
the parochial or private school to serve a greater mumber of
gtudents means that "public tax money which supports the public
schools 18, in effect, going to the private school and supporting
the private purposes of that school,"53 This "gsupport,” of
ocourse, is violative of the Federal Constitution,

A more serious argument asgs to the constitutionality of ahanxﬂ
time 18 that the program does not meet the requirements of the
"secular purpose® test laid down in the Murray and Schempp
opinion by the United States Supreme Court recently.5% The
Aargument runs that if the shared time program does not serve a
Public purpose primarily, if its first effect is not secular,
then the program must fall constitutionally as breaching the

barrier separating church and state,

[ ——
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This writer believes that shared time wlll show that it does

indeed serve a secular purpose in that it makes avallable to all
student-citizens of the nation the tax-supported facilities of
the public school, while, at the same time, avoiding the acousa-
tion that the denlal of these high quality facilities subjects
certain pupils to a "religious test" prior to admission to a
public school, Also, private schoolz are often charged with
promoting a type of patriotic or cultural "divigiveness" in a
soclety which 13 seen as attempting to educate all youth in a
common American heritage; shared time will certainly serve a
public or secular purpose in doing away with this "divisiveness,”

since eventually almost all parochial school puplls would be
enrolled in the public schools,

Turning to established legal opinion, Illinois has thus far
reacted favorably to released time in connection with an experi-
ment soon to be attempted in the Chicago public schools, Although
w0 Illinois court has yet passed on the constitutionality of re-
leased time, a legal opinion written by N, E. Hutson, legal
advisor to the Illinois Superintendent of Public Instruction,
States: ", , , with the apparent welght of authority in this
sountry, we have come to the conclusion that share (sic) time
Program 1s legal in 80 far as boards of education are required
¥ receive restdent pupils of the distriot on a special
®rollment in courses which the parochial or other private school

&trer 1ts pupils.” Noting that shared time had not been
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tested in Illinois courts, Hutson stated further: "but we do
have authority in some other states, practically all of which
1s to the effect that the parochial school child is entitled to
attend the public school for a part of his required school
program,* He also cited a 1962 opinion by the Attorney General
of Oklahoma to the effect that enrollment in another school,
public or non-public, "did not in itself disqualify the child
from enrolling in a public school for a particular course even

if that nonpublic school were maintained by a church,"55

National attention is presently focused on a shared time
experiment involving the public and parochial schools of Pitts-
burgh. Pemnsylvania has already passed favorably on the consti-
tutionality of shared time, A part of the opinion declares:

It must be borne in mind that the entire
common school system in Pennsylvania was created
and devised for the elevation of our citizenship
as a whole, It is often termed a public or free
school system, thereby meaning that it is sup-
ported by the public, and to be open to all of
lawful age who will avail themselves of its
advantages, subject only to necessary regula=-
tions and limitations essential to its efflcienoy.55

T™e same court said further on that a part time student is to be
8lven "the game training end advantages as are or may be furnished
the other puplils in sald school, without distinction or discrimind

[

| 55The New World (Chicago), March 27, 1964, pp. 1, 2.
1$~___ff§gmmogwea1§h ex rel Wehrele v. Truman, 88 Atl,2d 481
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ation against him by reason of his previous or present attendance

at a private sectarian school,"

The only Iowa law bearing directly on shared time, to this
writer's knowledge, 13 an opinion written by one Joseph 8. Davis,
a former Administrative Assistant to the Iowa Department of Publid
Instruction,57 Mr. Davis first cites Knowlton ¥. Baumhoverd8 to
the effect that the Iowa public school system shall not be used,
directly or indirectly, for religlous instruction. He then
reviews two instances wherein pachhlal school children were
refused transportation on Jowa public school buses, one instance
involving their transportation to common swimming classes, Both

cases here were resolved by Iowa Attorney General opinions,

A third situation reviewed by Mr. Davis more nearly approxi-
mates the shared time situation, although the report given lacks

details, The legal opinion, apparently forbidding the sharing of
facilities, 18 equally vague:

On May 17, 1939, John M, Rankln, Assistant
Attorney General, State of Iowa, in passing on a
question presented by Jessie M, Parker, Superin-
tendent of Public Instruction, of whether or not
the superintendent of a parochial school could
"take over about 20 high school pupils for manual

vat 57Joseph 8. Davls, "Use of Public School PFacllitles by Pri-
¢ School Pupils," Memorandum No. 18 To Iowa Public School
lolals, January 12, 1961,

E..n%g_lt% v. Baumhover, 182 Iowa 691, 166 N.W. 202,

58
15
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training, agriculture and mathematics, and arrange
to employ a teacher and conduct in the high school,
as they are not equipped with teachers, equipment,
no room in the school," '

In his opinlon Mr. Rankin stated:

It is the policy of this state that neither
the public property nor credit nor money may be
used directly or indirectly in the aild of any
school, wholly or in part under the control of
any religious denomination, 59

Then, after noting that pupils formerly attending a parochisl
school could be admitted to Iowa public schools as individuals

should the parochial school abandon its course of instruction in
one of its grades, Mr, Davisg offers the following conclusion, the

purpose of this memorandum:

In my opinion, there seems little doubt but
that the great weight of authority mandates a dise-
tinct separation between public and private schools,
Private schools cannot profit either directly or
indirectly from the public school funds, Under the
law as 1t currently exists, it would be necesgsary
for private school pupils to enroll full time in
publlc schools to take advantage of public school
facilities, A private school pupil cannot be
enrolled part time in a grivate school and part
time in a publie school, 60

" 9Joseph 8, Davis, "Use of Public School Facilities by Pri-
te School Pupils," Memorandum No. 18 To Iowa Public School
lolals, January 12, 1961,

60
Ibid,

E%T‘-____
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Mr, Davils, grounding his opinion on opinions rendered by

former Towa Attorneys General, thus includes himself and Iowa
in that group which views shared time as at least an 1nﬁirect
ald or benefit to parochial schools because it permits them to
instruct a larger number of pupils in a smaller number of school
subjects, Even Af one admits this to be a positive "benefit,"
one must objectively look to the thirty~-five states which
apparently conslder it a benefit so indirect as to work no harm
to the wall of separation of church and state, In his reference
to "the great welght of authority," Mr. Davis cannot be consider-
ing authority outside the boundaries of Iowa, Even then, his
clear and direct authority regarding shared time's legality in
Iowa 1s limited to Attorneys General at best., As cited above in
this section, the weilght of legal authority in this country

seems to consilder shared time programs constitutional,

If a shared time program in Iowa 13 to be viewed by Iowa
Jurists as only an indirect benefit to parochial schools, the
Primary "secular purpose" test laid down in the Murray and
Schempp opinion would be sufficient authority to overrule the
"no direct or indirect ald" mandate given in Iowa's Knowlton
Opinion some forty-six years ago; the "indirect" prohibition

¥ould be struck down in favor of a secular purpose to be served

in Iowa schools.
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Iowa shared time promoters might investigate the possibili-

ties, remote as the parallel may be, of Chapter 289 of the Iowa
Code,b1 the Iowa "Part-Time Schools" statutes. Towa children
enrolled in a sectarian school would not have to be "in regular
attendance in a full-time day school" if not all regular courses
were offered, The "secular purpose® theory behind these statutes
and that in support of shared time might be more closely allied
than many Jurists and educators have thought to date,

No Iowa court has yet passed on shared time, It may well be
that when the issue is litigated in Iowa, the high court will
align the state with the great weilght of authority outside Iowa
for the reasons advanced by that authority, To do otherwise
would lay the court open to charges of imposing a religilous test
on puplls seeking admittance to the public schools; it is well
to remember that the Iowa Constitution clearly forblds the
imposition of any religious test on teachers in the public
Aschools.52 A declsion adverse to shared time would also subject
the court to the charge of intensifying and perpetuating the
80-called "divisiveness" created by the private schools which

are now attempting to rectify this by resort to shared time,

61§chool Iaws of Iowa, Chap. 289, 1960, p. 526=~527,

6200nstitutlon of Iowa, Art, I, 8 4,
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Compulsory Attendance

Compulsory attendance alone is not directly concerned with
thls study, but it does assume legal importance when puplls are

compelled to attend school programs or exercises offensive to

their religious beliefs,

Perhaps the "ultimate® in offensive compulsory attendance
occurred in Oregon in the early 1920's when a state constitu-
tional smendment was approved on the basis of which a statute
was enacted which required all children in the state between
the ages of elght and slixteen years to attend Oregon's public
schools., The Supreme Court of the United States, in the now-
famous Plerce v. Society of Sisters, struck down the statute,
declaring:

The fundamental theory of liberty upon which
all governments of the Union repose excludes any
general power of the state to standardize its
children by forcing them to accept instruction
from public teachers only, The child is not the
mere creature of the state; those who nurture hinm
and direct his destiny have the right, ocoupled
with the high duty, to recognlze and prepare hin
for additional obligations,®3

For pupils who have an alternate school to repair to when

Sonditions in a public classroom become offensive, the above

Mling ig excellent, but those without such a school may then

| S

gaL____figkézgg,z. Soclety of Sisters, 268 U.S, 510 (1925).
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find compulsory attendance a very real problem,

The morning exerclses, which have now been banned for the
most part, by the United States Supreme Court, created so many
problems in the area of compulsory attendance that most states
nade attendance at them voluntary., An Iowa statute, which has
probably not been affected to any great degree by the recent
declisions because it did not require reading the Bible aloud in
the public classroom, related to morning exercises, states that
the Bible shall be read only voluntarily in Iowa schools: "The
Bible shall not be excluded from any public school or institution
in the state, nor shall any child be required to read it contrary
to the wishes of his parent or gu:strdts.s.a.n."51L

For those compelled to attend a public school for lack of
one of thelr own religious falth nearby, released time has offera#
at least a partial solution, 1In Iowa, as in most states, the
statutory authority for the released time program has taken the
Aform of an amendment to the existing attendance law, Chapter 299
of the Iowa Code of 1958 makes provision for compulsory attendance
Section 299,1 sets out the requirements, and Section 299,2 notes
the exceptions to the requirements, one of which states that a
®hi1d may be excused from school "4, While attending rellgious

®rvices or receiving religlous instructions,” This exception

——

! g 280'9’ Pe 4911

kilggtfffiwa School Laws, 1958, 8§ 280.9; School Laws of Iowa,
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was added as a result of the 1953 opinion by the Iowa Attorney

General concerning the legality of released time, This opinlon

1s quoted above in this chapter in the section on released time,

Shared time offers yet another solution to the problem of
compulsory attendance when it 1s related to religious offence,
elther through school exercises or in the "value-laden" subjects,
There are those who claim that the problems involved in regls-
tering and scheduling a part of the public school student body
in two different schools will become administratively insurmoun=-
table; however, according to Dr, Harry L. Stearns, former super-
intendent of schools at Englewood, New Jersey, and other authori-
ties, the administrative problems in sharing time -~ transpor-
tation, transferring credits, grading and discipline == are "not
lnsoluble."65 Dr, Edgar H. S. Chandler, executive secretary of
the Church Federation of Greater Chlcago, has agreed: "Yes, the
adminl strative obstacles are there., But they are not insuper-
able."65 Iowa has created an exception to its compulsory educa-
tion law in the case of released time; whether it will do so
agaln for shared time remains to be seen, as has been noted in

the gsection Just prior to this one,

6522§ New Horld (Chicago), March 27, 1964, p, 3, col, 1,

66&.@_0; P. 2, col, 4,




A part of the morning exercises in most schools that has
now zssumed an even greater importance since prayers and Bible
reading are gome ig the Pledge of Allegiance to the Flag or the
Flag Salute, especially also now that the words "under God" have
been inserted, The legality of requiring children whe have
objections for religlous reasons to salute the Flag will be
discussed in the next section of thls chapter, It will suffice
here to mention that compulsory attendance in the clessroom
during the Pledge of Alleglance to the Flag has led to a re=-
examination of the compulsory education laws in some states,

The next section of this chapter will concern itself somewhat
with the connection between compulsory attendance and patriotic
ritual but to a greater extent with the legality of a Flag Salute

requirement when it conflicts with one's religious beliefs,

Patriotic Ritual and Religlous Offense

For many years the practice of having pupils pledge alle-
8lance to the Flag was accepted without challenge, Even after
tertain religious groups, notably the Jehovah's Witnesses,
began to object, clalming that the Flag Salute was a violation
of the Biblical injunction against idolatry, and instructed theilr
Shildren to reiuse to participate, the courts were uniform in
hmiﬂs the position that religion was not involved, Judges ine
Hateq that the practice constitutéd a ceremony clearly deslgned

;TF“-—_;
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to inculcate patriotism and to instill a recognition of the
blessings conferred by orderly government; it in no way violated
the constitutional guarantee of freedom of religion, Sincerity
of religlous belief did not enter in because this was held not

to be a religious exerclse.

The United States Supreme Court upheld this rationale in the
case, Minersgville School District v. Gobltls,67 which the Third
Circuit Court of Appeals had decided in favor of the plaintiff
school children, denouncing the practice of requiring a salute
when there were sincere religious scruples, But sincere religioug
scruples was not involved, and in reversing the circuit court, thg
Federal Supreme Court declared: "The mere possession of religious
convictions which contradicet the relevant concerns of a political
soclety does not relieve the citizen from the discharge of

political responsibilities., . . . National unity is the basis

of national security."

However, a problem of compulsory attendance soon arose in
Cases of this type. If the child was sent home each time he
refused to salute the Flag, was he truant? Most state court
declsions involving this question did declare the child truant
Wt not delinquent and therefore he could not be sent to a state
training school for delinquent and habitual school offenders.

L -

| 6
1 _ 1le School District v. Gobitis, 310 U,S. 586
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This problem, as well as complaints of impairment of the
constitutional protection of freedom of religion, led the Supreme
Court of the United States to reverse its holding in the Gobltis
case just three years after that decision., Again the controversy
came up through a federal court, this time a U, 3., District Court
which agreed to restrain laws making fallure to salute the Flag
"insubordination," leading to "unlawful abgence," and then to
delinquency proceedings., The school board involved brought the
case to the U, 38, Supreme Court, and that court reversed its
earller holding and affirmed the district court's injunction,
The high court explained its reversal by distinguishing the
question in this case from that presented in Gobitis:
It 18 not necessary to inquire whether non-conformist
belief's will exempt from the duty to salute unless we
first find power to make the salute a legal duty,

The Gobitis decision, however, agsumed, as
did the argument in that case and in this, that
bower exists in the State to impose the flag salute
dlscipline upon school children in general, ., ., .
We examine rggher than assume existence of thig
bower, . . .

The eventual ruling in this case, reversing Gobitis, was

Put in these words:

We think the action of the local authorities
in compelling the flag salute and pledge transcends
Constitutional limitations on their power and invades

.

: 68

% West ir a State Board of ucation v. Barnette, 319
2 %s, 625,753 s".'catu!'!"f. 178, 87 L.Ed,“‘i's‘g%‘“ (1943, ’
\
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the sphere of intellect and spirit which it is the
purpose of the Filrst Amendment to our Constitution
to reserve from all official control,09
As the result of this reversal, the law of the land now up-
holds those who, because of sincere religlous convictions, refuse

to salute the Flag., Such refusal for the reason specified is

constitutional, Thlis writer knows of no Iowa situation or case

in this area,

Vaceination

Immunl zatlon programs carrled out through the school have
provided another source of controversy involving those religious
groups which do not belleve in vaccination as a health measure,
Here 1t 1s usually the Christian Sclentists who have been con-
cerned, In Texas, an ordinance that no person should be permite
ted to attend the public or prirate schools of the city without
Pregenting a physiclan's certificate of vaccination within six
Years was held not to undertake to control or interfere with any
rights of conscience in matters of religion.7° The court sald

that the religious freedom guaranteed by the Constitution of the

Uni ted States does not deprive Congress of leglslative power

¥hereby actions may be reached which violate social duties,

g,

891bid,

70
- L1915 New Braunfels y. N¥eldschmidt, 109 Tex, 302, 207 S.W. 303
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A similar opinion was rendered in a case in Indiana.’lThere
1t was held that a resolution of a city board of health, excludmmé
unvaccinated children from the city schools, passed in view of a
threatened epidemic, did not infringe constitutional provisions
as to religlous and civil libverties.

Although Iowa law makes no specific mention of controversies
connected with religion and vaccination in the schools, it does
provide for exceptions in the schools to participation in physical
education courses and medical or surgical treatment for disease
because of religious scruples, For example, Section 280,14 of
the Iowa 1958 Code specifies in part that ¥, , . no pupil shall
be required to take such instruction (physical education) whose
parents or guardian shall file a written statement with the schodA

principal or teacher that such course conflicts with his religiou&
belief, "

Regarding religious convictions opposing medical treatment

in the schools, Section 281,8 in part statess

No provision of this chapter shall be construcd
to require or compel any person who is a member of a
well-recognized church or religious denomination and
whose religious convictions, in accordance with the
tenets or principles of his or her church or relligious
denamination, arc opposed to medical or surgical treate
ment for disease to take or follow a course of physical

"onnegut v, Beun, 206 Ind. 172, 188 N.E. 677 (1934); See
: g”&%&()____ Eson Y. Massachugetts, 157 U.S. 11, 25 S.Ct. 358, 49 L.
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There is little doubt, in this writer's opinion, that the
above code section would be inapplicable should an epidenmic
situation, such as that related in the Indiana case above, be
presented to an Iowa community. Walving such a code section, at
least in regard to immunization by vaceination or other recog-
nized medical or surgical treatment, would certalnly be upheld

by Iowa courts and would not constitute an infringement of

freedom of religion, in such a case,

Textbooks and Supplies for the Private School Child

Technically this section does not concern religion in the

public school, TIf public tax money is used to supply children

attending non-public schools with books and materials and the
Public school system is already recelving all the tax funds it
18 entitleq to, such supplying injects no form of religion into
the Public school as such, The public "pursen may be affected,
bt the public school ig not deprived of any of its rightful
Tevenues, The same can be saild of the last gection in this chap-

ter, Bus Transportation for the Private School Child. The public

L )
Bool 16 4, no way hindered or affected, provided that nothing
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1s tazen from the funds normally allotted to it, "The church =-

state charge leveled against these two practices 1s only the
possible indirect "aid” that might result to the private school
unconstitutionally., This, then, 1s not a question of religion in
public education but one of private schools and public fundsg ==
church and state, Textbooks, supplies, and transportation are
thus only included in this study because most chapters on public
schools and religion include thim and because this work would
then seem incomplete without them, Thelr consideration herein,

however, will be briefer than that of the other topics covered.

In the now-famous case of Cochran v. Board of Education

of Louisia ,72 the Supreme Court of the United States held that
public tax money might be constitutionally given to children
attending non-public schools for textbooks and materials on the
theory that it is the child who benefits, in addition to the
community at large, and not the particular school, This is the
"child-benefit" theory which has been made applicable also in the

area of school bus transportation for non-public school children,

The Federal Supreme Court refuted the charge that taxpayers
¥ere, in effect, belng taxed to support sectarian instruction by

8ich state grants for texts and materials by answering:

e

72
fghran v, Board of Education of Louisiana, 281 U,S, 370
s £ 2 v & B 1) p ' '
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One may scan the acts in vain to ascertain
where any money is appropriated for the purchase
of school books for the use of any church, private,
sectarian, or even public school, The appropria- -
tions were made for the specific purpose of pur=-
chasing school books for the use of the school
children of the state, free of cost to them, . .
The school children and the state alone are the

beneficiaries,?3

Cochran held that the PFourteenth Amendment does not prevent
a state from supplying secular textbooks to public and parochial
school children, but of course state constitutions may prohibit
this practice.7“ And recently the Oregon Supreme Court inter-
preted that state's constitution as prohibiting the practice
there, declaring a state statute which provided Oregon private
school pupils with textbooks of secular nature paild for out of
public funds unconstitutional.’> The Oregon court clalims in a
footnote to its opinion that Cochran permitted public payment
for parochial school textbooks under the Fourteenth Amendment on
the theory that the loulsiana law was not taking private property
for a private purpose in violation of that amendment in so paying
for textbooks for all pupils. The applicablility of a church=
8tate controversy under the First Amendment to the Pederal

Constitution was not even conslidered in Cochran, in the opinion

[S——

731m14,
?égéll2£§ Y. Huff, 55 N.M. 501 (1951),

75
533 (1585§Rman Y. School Digtrict No. 62, Oreson City, 366 P.2d

*@E--.__¥




| 99
of the Oregon court; consequently, the Cochran case, which

might have been decided differently had 1t been presented as a
church-state question under the First Amendment, is not con-
sidered authority by the Oregon court as to whether or not
furnishing private children with publicly-financed textbooks

violates the principle of separation of church and state,

On the other side of the textbook and materials issue, Rhode
Island, under a constitution which does not specify that the state
must ald only public schools, but rather that its General
Assembly may "adopt all means which they deem necessary and
proper to secure to the people the advantages and opportunities
of education,®™ has recently enacted into law a statute granting
specified secular textbooks to pupils in private schools on the
sane basls as these books are provided for students in public

schools, A decision is pending as to the statute's constitu=
tionality, 76

The textbook question has not yet been litigated in Iowa,
but reference to similar issues in regard to religion and
education prompt this writer to predict that any plan to grant
all Iowa children tax funds for secular educational materials,

Tegardless of the school attended, would be unsuccessful,

[

76

Robert F, Drinan, S.J. Rel%ggog the Courts, and Public
v m’ (NeW YOI‘k, 19635, ppc’l - 9O ’ ’
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Mr, John M, Rankin, an Asslstant Attorney General of lowa
in 1939, in passing on the posslbility of permitting students
registered in a private school to take one class in a publie
school building because the private school could not offer it,
wrote: "It i1g the policy of this state that neither the public
property nor credit nor money may be used directly or indirectly
in the ald of any school, wholly or in part under the control of

any religlous denomination,"?7

The Iowa Supreme Court in Xnowlton v. Baumhover,?8 a case
involving the holding of public school classes in a parochial
school building, declared: "iWe have also a statute forbidding
the use or appropriation or gift or loan of public funds to any
institution or school under ecclesiastical or sectarian manage~

ment or control, Code, 8 593,%

The Iowa Constitution provides that the perpetual support
fund for schools "shall be inviolably appropriated to the support
of Common schools throughout the State,*”? The public schools,

open to all, are often termed "common schools,” and the word

[o—

77quoted in Joseph S, Davis, "Use of Public School Facilitie
Y Private School Pupils," Memorandum No, 18 To Iowa Public Schoo!
fieials, January 12, 1961, p., 2; also, code No. C 73 in the

bi;: of the Iowa State Department of Public Instruction at Des
8,

81 (ZS%%'&@-‘ Y. Baumhover, 182 Iowa 691, 166 N,W. 202, 5 A.IL.R|

L "constitution, Towa, Art. IX, 2nd, 8 3.
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inviolably used here would probably be interpreted as limiting

such funds to the public schools alone, especlally in light of

tuese last three paragraphs above,

Transportation for the Private School Child

As the title of this section states, the material below will
pertailn more to the private school child than to religion in the
public schools, This area is similar also to the textbook
problem in that its clarification and solution have been sought
by recourse to the "child~benefit theory,” as in the textbook

controversy.

In 1ts employment of this theory to rule favorably on the
constitutionality of the use of public tax money to help finance
school bus transportation for private school children in Everson
Y. Board of Education,B80 the Supreme Court of the United States

most certainly did not conclude once and for all the legal com-
Plexities surrounding bus rides to private schools in the

8¢parate states, Since Everson, those states permitting such

transpcrtation have relied on that case and the child-benefit

theory, Connecticut and Malne are in this camp, Opposing or

usresarding this theory, New Mexico, Missouri, Washington,

e

80

Everson v, ard of Education, 330 U.S. 1, 67 8.Ct. 504
9 I"Edrﬁﬁl‘@&? - of Education, 33 ’ ’
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Alaska, and Wisconsin deny public school bus rides to private

school pupils, Factors overriding the child-benefit theory in
this area have been held to be the "indirect ald" given to the
private school by the increased enrollment in them made possible
by public bus rides, also the possibllity that the child~benefit
theory would then be used to legalize any and all aid now for-
bidden to the private school, and finally the particular state
court's interpretation of the language contained in the state's

congstitution,

Whereas many state statutes on this subject are vague when
referring to the types of pupils or schools which may "benefit®
from public transportation, the Iowa statute specifies that
school bus contracts concern only "children who attend public
school": "Contracts for school bus service with private parties
shall be in writing and be for the transportation of children
who attend public school,"S1

Whatever doubt existed as to the exact meaning of this
statute was dispelled when it was construed and clarified in
8lver lake Consolidated School District y. Parker,82 the Iowa
cage which barred transportation of pupils attending private

8chools on bublic school buses in the same year that Everson

b

%150hoo) Laws of Iowa, ch. 285, & 5 (1), 1960, p. 51,
1 82 lver Lake Consoli a ed School strict v. Parker, 238

9 N, W, 2
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was being decided the opposite way.,

The Iowa court outlawed public transportation of private
school pupils in these words:

The school laws of the state concern only the
publiec schools, unless otherwise expressly indicated,
and do and can apply only to the schools within the
purview of the school statutes, or under the control
o:* Jurisdiction of the school officlals, and this
would apply to transportation , , . linmiting the
power of the local board to provide for the

transportation only of thoge who attend public
school nﬁcggsarily eliminates the transportation

of others,

In looking back over this chapter, it can be seen that Iowa
cannot be classified an ultra-liberal or an ultra=-conservative
state in its attitude toward religion and its public schools,
Its laws permit certain practices in this area which other states
do not, such as allowing religious groups to use public school
property for religlous services, certain types of religious
instruction in the public classroom, and released time for reli-
Azious education, However, its laws and opinions also preclude
Practices which other states allow: as Just noted above, Iowsa
Public school buses do not transport private school children;
Other states allow this type of transportation, Religious garb,
8130 permitted in many other states, 1s probably outlawed in

lowar g public school classrooms, And, whereas the weight of

e ———
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present legal opinion seems to support "shared time," Iowa

opinion thus far tends to frown upon 1t, a minority view.

The next chapter will concentrate on Bible reading and
prayer recitation, areas formerly supported in Iows public
schools, but now declared illegal by the United States Supreme

Court for reasons which will be closely examined,




CHAPTER IV
PRAYERS AND BIBLE READING IN IOWA PUBLIC SCHOOLS

The purpose of this chapter is to clarify the changes in
Towa law and educational practices effected by the recent deci=
sions of the Supreme Court of the United States concerning Bible
reading and prayers in the public schools, To do this effec-
tively, it becomes necessary to examine in some detall the Iowa
law affecting these practices in the classroom as 1t existed
prior to these landmark decisions, This entire chapter, then,
can be considered a natural extension of Chapter Two of this
work, which reviews the history of religion in Iowa public schooh%
It also completes, rather than concludes, Chapter Three of this
thesls in that the Iowa position regarding Bible reading and

classroom prayers was not considered therein,

The first section will accordingly take up the former Iowa
legal position, prior to 1962, the second and third sections will
Sxamine the two principal prayer casges in turn, and the fourth
&nd finsl section will contrast these two Federal Supreme Court
%ases with the former Iowa law on prayer and Bible reading,

*Mhasizing the changes worked in Iowa law.
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Former Iowa Position

Untll 1962, the legaml status of Bible reading and prayers
in Iowa public school classrooms was determined by the holding
in MYoore wv. Monroe,1 reinforced by dictum in Knowlton v. Baum~

hover.2 The Moore result upheld both prayer and Bible reading,

The plaintiff in Moore was a taxpayer-resident of the inde=-
pendent district of Bloomfield, Iowa, having children enrolled
in the public schools of that district, He brought sult ageinst
the teachers and directors of the district, praying for an in-
jJunction to "prevent the reading or repeating of the Bible, or
any part thereof, in the school, and to prevent the singing of

religious songs in the school.," The trial court refused to grant

the injunction.

The trial court noted that the teachers of the school were
accustomed to occupy a few minutes each morning in reading selec-
tions from the Bible, in repeating the Lord's Prayer, and singing
religious songs, and that under the statute passed by the Iowa
State Board of Education in 1858,3 it was a matter of individual

[ —

ueau)Moore Y. Monroe, 64 Iowa 367, 20 N.W. 475, 52 Am, Rep. 444

Bkl(igpr1ton Y. Baumhover, 182 Iowe 691, 166 N.W. 202, 5 A.L.R.

thi g JPor the Board's

1 S passage of thls statute, sce Chapter Two of
\udy, Pp. 24-26,
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option with school teachers as to whether they would use the
Bible in school or not, such option being restricted only by the
provision that no pupil shall be required to read it contrary to
the wishes of his parent or guardian., The court commented:

It was doubtless thought by the legislature that

an attempt on the part of school-boards to exclude,

by official action, the Bible from schools, would

result in unseemly controversies, to be decided

ultimately at the polls, and that such controver-

sles would naturally disturb the harmony of schogl-

districts, and impair the efficiency of schools,

The plaintiff, however, insisted that Section 17645 of the
Iowa Code was in conflict with Article I, Section Three of the
Iowa Constitution in that the use of "the school-house as a place
for reading the Bible, repeating the Lord's Prayer, and singing
religlous songs" makes the school house a place of worship; that
his children were compelled to sttend a place of worship; and
that he, as a taxpayer, was compelled to pay taxes for building
and repairing a place of worship. Article I, Section Three of
the Towa Constitution states in part: ", , ., nor shall any

person be compelled to attend any place of worshlip, pay tithes,

taxes, or other rates for bullding or reralring places of wor-
ship.n

[ —

(1eaa?ﬁ99£2 Y. Monroe, 64 Iowa 357, 20 N.W., 475, 52 Am. Rep. Ll
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The Supreme Court of Iowa, in approving the practices
complained of, held that the constitutional provision guoted
above was designed not to exclude all worshlp from the public
school but to prevent the school from being used "distinctively

as a place of worship":

We can conceive that exercises like those
described might he adopted with other views than
those of worship, and possibly they are in the
case at bar; but 1t is hardly to be presumed
that this is wholly so, For the purposes of the
opinion it may be conceded that the teachers do
not intend to wholly exclude the idea of worship,
It would follow from such concession that the
school-house is, in some sense, for the time
being, made a place of worship. But 1t seenms
to us that if we should hold that it is made a
place of worship, within the meaning of the
constitution, we should put a very strained
construction upon it. The object of the Pro-
vision, we think, is not to prevent the casual
use of a public building as a place for offering
prayer, or dolng other acts of religious worship,
but to prevent the enactment of a law whereby any
person can be compelled to pay taxes for bullding
or repalring any place designed to be used dig-
tinctively as a place of worship. The object,
we think, was to prevent an improper burden.

In further clarifying its position, the Iowa court decided
that the people of Iowa did not mean to abolish all religlous
¥orship from the public school, calling this an "extreme view,"

and that the tax burden thus imposed is very light:

[~ —

“Wv(i%%%§%“x‘ Yonroe, 64 Iowa 367, 20 N.W. 475, 52 Am, Rep,
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It 1s, perhaps, not to be denled that the
principle, carried out to its extreme logical
results, might be sufficient to sustaln the ap=-
pellant's position; yet we cannot think that the
people of Iowa, in adopting the constitution, had
such extreme view in mind, The burden of taxation
by reason of the casual use of s public bullding
for worship, or even such stated use as that
shown in the case at bar, is not appreciably
greater,

The court notes also that the plaintiff's children are not
required to be in attendance at the exercises complained of, and
it seems to reprimand the plaintiff for in reality claiming that
his children are being made to appear singular or being subjected
to some inconvenience by their refusal to particlpate in the

exerclses, an argument so of'ten resorted to by plaintiffs today:

We do not think, indeed, that the plaintiff's
real objection grows out of the matter of taxa-
tion, We infer from his arguments that his real
objection is that the religious exercises are
made a part of the educational system, into
which his children must be drawn or made to
appear singular, and perhaps be subjected to
some inconvenience, But, so long as the plain-
tiff's children are not required to be in atten-
dance at the exerclses, we cannot regard the
objection as one of great welght, Beslides, if
we regarded 1t as of greater welght than we do,
we should have to say that we do not find any=
thing in the constitution or law upon which the
bPlaintiff can properly ground his application
for relier,?

[ —

(188:;;3921‘—3 Y. Monroe, 64 Iowa 367, 20 N.W. 475, 52 Am, Rep, 4l

| —
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This result was upheld in Xnowlton ¥. Baumhover,8 a case
concerned primarily with the legal right of a school board to
sell a public school house and transfer public school classes
to a room in a nearby parochial school, In referring to Moore,
the Knowlton court confirmed the legality of Bible reading and

prayer recitation in Iowa schools:

Nothing in this opinion is to be construed as
a departure from the decizion of this court in
Moore v, Monroe, where, while admitting the logical
soundness of the opposing view, it was held that
the constitutional provision against taxation for
the support or mailntenance of a house of worship
was not violated by permitting the teacher of a
public school to include in the daily exercises of
such school the reading of the Scriptures and reci-
tation of the Lord's Prayer; for, whatever might be
our view of the question as an original proposition,
we have no desire to introduce confusion into our
caseg by overruling that precedent., Nor is there
any occasion at this time to point out or diescuss
the limitations of the rule so laid down, Ir,
therefore, the plaintiff in the case at bar had
done no more than to show that the reading of the
Bible in any version or the usge of the lord's
Prayer was practiced in this school, his complaint
would, of course, be dismissed, ., ., .

With the above dictum, the constitutionality of Bible
reading and prayer recitation in Iowa public schools remained
secure until 1962, In that year, the Supreme Court of the
Unitedq States, in a new application of the Establishment Clause
in the Pirst Amendment to the Constitution, handed down an

Ly

8 ,
841 (1§¥ow3:tog Y. Baumhoyer, 182 Iowa 691, 166 N,W, 202, 5 A.L.R.

éa“‘h__;
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historic decision outlawing the recitation of state-composed
prayers in the public schools of the nation, One year later
another like decision banished Blble reading and the lLord's

Prayer from public elementary and secondary classrooms,

In order to further clarify the alterations these cases
produced in Iowa law and resulting educational practice, as well
a8 that of all other states, these two opinions will be examined
in the two sections which follow, They will be considered in the

order of their occurrence,

Engel v. Vitale?

"Almighty God, we acknowledge our dependence upon Thee, and
we beg Thy blessings upon us, our parents, our teachers and our
country.,"” On November 30, 1951, this prayer was adopted by, and
hes since been attributed to, the Board of Regents of the State
of New York, with the intent that it be recited by public school
Puplls in that state in their classrooms at the opening of each
8chool day., The prayer's constitutionality was challenged in
Sourt several years later and upheld by the New York Supreme
Court on August 24, 1959, 1Its legality was again stated by the
Appellate Division; and then New York's highest court, hearing a

S

9
el v, v 0 U.S. 421, 82 s,ct. 1261, 8 L.Ed24
| &1 (1%7 — M’ 37 L
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further appeal, sustained the decisions of the two lower courts

finding in favor of constitutionality,

The United States Supreme Court on June 25, 1962, in a
majority opinion written by Mr., Justice Black, reversed the New
York courts and held that it was a violation of the wall of
separation of church and state for government officials "to
compose offlecial prayers for any group of the American people

to recite as part of a religious program carried on by governe

ment, "

The majority opinion beging with a review of certain early
English and American slxteenth and elghteenth church-state con-
troversies and the lessons learned from them, This introduction
sounds similar in tone to that of Everson,10 a1g0 written for the
majority by wMr, Justice Black, in which he recalls how the relji-
glous persecution of the 0ld world was transplanted to the new,
Mr. Justice Black states in Engel: "Indeed, as late as the time
bf the Revolutionary War, there were established churches in at
least eight of the thirteen former colonies ang established
religions in four of the other five.," And again, ag in Everson,
he cal1g upon James Madison's Memorial and Remonstrance against

52115&22§ Assessments!l for support of his clalm that a true

e

YOpverson v. Board of Education, 330 U.S. 1, 67 s.ct. 504
91 1, kg 7?1"‘(1'5477‘.' e ol ’ ’ ’

Q ¥ritings of Madison, 187, as cited in Engel. [




religion doeg not require the support of law and that church=-
state collaboration weakeng the state and degrades religion,
Throughout the opinion, the state is plctured as "encroaching"
upon religion by permitting prayer in the public schonl clasgs-
room, By allowing thig Practice, the state ig accused of ine-

vading an ares where the conetitutionally protected freedom ig

abaolute,

Further on, Mr, Justice Black reiterates a theme appearing
often in his Oopinions, namely, that the Establi shment Clause of
the First Amendment, "unlike the Free Exercisge Clause, does not
depend upon any showing of direct governmental compulsion and
is violated by the enactment of laws which establish an official
rellgion whether those laws operate directly to coerce none
observing individuals or not, w12 This interpretation of the Firsi
Amendment makes the Establishment Clause itself a reason for the
invalidation of g law or religious practice, No longer need a
Plaintiff be hindered in the free eéxercise of his religion by an
establi shment of religlon, at least to any great extent;13 he
Bay now seek to enjoin the challenged law or pbractice simply
becauge it 1g there, Engel has thus erected a wall of separation
between the Establishment Clause and the Free Exercise Clause,

—

601 (:’;’ el ¥. Yitale, 370 U.s. 421, 82 s, ct, 1261, 8 L,Ed24

13There 1s growing debate on this point by Jurists,




114
or at least it has freed violations of the Establishment Clause
from any real dependence on the Free Exerecise Clause, Perhaps
this is as 1t should be., As it now stands, a governmental
"establishment® of religion may still invade the free exercise
of one's religion and be struck down because of this; however,
since Engel, it need not even perform such an invasion in order
to be struck down, Any law or practice capable of being proved
a govermmental "establishment of religion® can now be toppled,
whether it coerces the individual physically, psychologically,
or not at all, Since such a govermental "establishment" poses
e potential harm, a plaintiff's standing to complain has become

"preventive® in this area,

Since the Court's interpretstion of the Egstablishment Clause
here seems to admit that the Regents' prayer is a "relatively
Insignificant® invasion of the free exercise of religion, one is
led to wonder what will happen legally to the many other official
references to the Christian God in our govermment and public life,
8s well as in our public schools. Mr, Justice Black takes care

of these in a footnote:

There 1s of course nothing in the decision
reached here that is inconsistent with the fact
that school children and others are officially
eéncouraged to express love for our country by
Teclting historical documents such as the Declara=-
tion or Independence which contain references to
the Deity, or by singing officially espoused
anthems which include the composer's professions
of faith in a Supreme Being, or with the fact that
there are many manifestations in our public life




of belief in God, Such patriotic or ceremonial

occasions bear no true resemblance to the unques-

tioned religious exercise that the State of New

York has sponsored in this 1nstance.1g

The footnote, as can be clearly seen, 18 riddled with hypo=
thetical possibilities for litigation in the field of govern~-
mental "establishment, » This writer agrees wlth Mr. Justice
Douglas and Mr., Justice Stewart, finding 1t difficult to under-
gstand Just how "Such patriotic or ceremonial occasgions bear no
true resemblance to the unquestioned religious exercise o o o
in thls instance." How does the Court distinguish the patriotic
from the religious? The opinion does not 8ay. No test ig laid
down., Perhaps Mr. Justice Black has drawn a correct line here,
but he does not reveal, in this opinion, how he dlstinguishes
between the practices he 1lists in his footnote and the case at
bar. Such distinctions will remain for Mr., Justice Brennan to
draw a year later in dicta in his lengthy and scholarly concurrirg;

opinion in the Schemgg and Murraz cases,

As to the general import of Engel or the rule of law laid
down, one commentator claims to have l1golated five "restrictions
on state activity in the field of religlion found by Justice
Black in the establishment clause and made obligatory on the
States in the Engel decision":

laFOotnote 21 of Engel's majority oplinion,

k
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(1) The state may not use "its public school systen
to encourage recitation” of a prayer composed by
public offiecials, (2) It 1s a violation of the
wall of separation between church and state for
govermment officialg "to compose officlal prayers
for any 8roup of the American people to recite ag
part of a religious program carried on by govern-
ment." (3) ", ., | neither the power nor the pres-
tige of the Federal government® may "be used to
control, support or influence the kinds of prayer
the American people can say, ., , .» (4) =, . .
government in this country, be it state or federal,

sponsored religious activity, " (5) . . . each

The 1nquiries do not end here, however, for those who imme-
dlately restricted the thrust of Engel to only state-composed
prayers were soon beset with the Schempp and Murray cases,

School District of Abington Iownship, Pa, v, Schempp;

Murray v. Curlettl6

These two "companion cases," decided June 17, 1963, only one

jear after Engel, and reported in one opinion, both arose out of

e

15Robert F. Drinan S.J., Beligion, the Courts, and Public
olicy, (New York, 19633, P. io . ’ !

1650h001 Dist
gl rict of Abington Townshi 2. V. Schempp;
Rurey v, curyere, ooh Trsinpgiop Townehip 560 (1563), —
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complaints by citizen-taxpayers, having children enrolled in the
public schools, seeking to enjoin the practices of Bible reading
and recltation of the ILord's Prayer in these schools during the
normal school day. The eéxercises were authorized by state statut%,
80 both petitioners contended that "their rights under the Four-
teenth Amendment to the Constitution of the United States are,
have been, and will continue to be violated unless this statute
be declared unconstitutional as violative of these provisions of

the Pirst Amendment, "

Mr, Justice Clark, author of the majority opinion, begins
with a brief reference to the manifestations of a belief in God
in the officilal acts and practices of our government and then
touches upon our historical and present religious heritage. 1In
Parts III and IV of the opinion, he reviews with approval some of
the majority and some of the dissenting opinlions in previous
cases decilded by the Federal Supreme Court concerning religion
and schools, He concludes Section IV with an affirmation of the
doctrine so often propounded by Mr., Justice Black in his opinlons}
namely, that the Establishment Clause of the First Amendment
"does not depend upon any showlng of direct governmmental come
pulsion” to be violated by laws establishing an official religion
 This position was reviewed in thisg chapter in the section Just

priqr to this one,

The heart of the opinion, that portion which actually oute
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laws Bible reading and prayer recltation, ig to be rfound in
Section v, Here, insteaqd of first explaining how the Court finds

comes later), wMr, Justice Clarxk merely stateg that the Court
agrees with g finding or the trial court in the Schempp cage
that the inclusion or these bractices in g classroon'g opening

exXercises constitutedq ng religious ceremony and was intended by

There 1s no gyeh specific finding as to the
religious character of the eéxercises in No, 119
(Murray), and the State contends (as does the State
in No, 1&2) that the Program is an effort to extend
its benefits to all public school children without
regard to their religlous belier, Included within
its secular burposes, it Says, are the bromotion or
moral values, the contradiction to the materialistic
trends of our times, the bperpetuation of our insti-
tutions and the teaching of literature,

T™e Court refutes thig contention by the sgtate that Bible
reading and prayer recitation are retained in the classroom for
Secular purposes by pointing out distinctly religious features
of the challengeqd Practices:

But even if its (the éxercise's) burpose is not

strictly religious, it 1s sought to be accompli shed
through readings, without comment, from the Bible,
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Douay version as well as the recent amendment
permitting nonattendance at the exercises, None

of thesge factors is consistent with the contention
that the Bible is here used elther ag an instrument
for nonreligious moral inspiration or ag g reference
for the teaching of gecular subjects,

These arguments by the Court are convineing; and, in this
writert's opinion, the conclusion that the practices, proven re-
ligious, must be banned follows logically from this line of
reasoning,

In quick succession, Mr, Justice Clark dlsposes of other

contentions which were presented by attornies for the states:

Nor are these required exercises mitigated by the
fact that individual students may absent themselves
upon parental request, for that fact furnishes no
defense to a claim of unconstitutionality under

the Establishment Clausge,

Further, it is no defense to urge that the religious
practices here may be relatively minor encroachments
on the First Amendment, The breach of neutrality
that 18 today a trickling stream may all too soon
become a raging torrent , ., ,

*+ + o We cannot accept that the concept of neutrality,

exerclse even with the congent of the majority of
those affected, collides with the majority's right
to free exercise of religion., (Pootnote 10 of the
opinion here exempts the military chaplain dilemma
as not presented to be passed upon here,) While the
Free Exercise Clausge clearly prohibits the use of
free exercise to anyone, (emphasis the Court's) it
has never meant that a majority could use the macw
hinery of the State to practice its beliefs,

The Court's answer to the *"religion of secularism" contentior

leaves much to be desired, in this writer's opinion, because it




these religioug influences are withdrawn from the public school
classroom, The Court merely states that it doeg not agree that

"this decision in any sense has that effectw,

those who believe in no religion over those who do
lieve,» , | « We do not agree, however, that
this decision in any senge hag that effect,

might be the Courtts éncouragement of nonsectarian courgesg in
comparative religion or the history of religion in the public

8schools:

In addition, it might well be sald that one'sy
education ig not complete without o study of

clvilization, It certainly may be sald that
the Bible ig worthy of study for itg literary
and historic qualities, Nothing we have said
here indicates that such study of the Bible or
of religion, when Presented objectively as part
of a secular brogram of education, may not be
effected consl stently with the Pirst Anendment,
But the exerclses here do not fall into those

V of the majority opinion, Mr, Justice Clark laid down a test
determinative of the constitutionality of statutes and Practices

et
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in the fielg of religion and education, It wily undoubtedly be
applied in future cases of this sort on both the state'and
federal levels, 1t 1s not a new test, having been Previously
DPresented in Somewhat similar form in Everson in the first phasge
of the duye Procegs contention; however, 1t is stated more

emphatlcally and compactly here by Mr, Justioce Clark:

Iowa Changesg Resulting from These Decistlons

Although Engel Jeopardizeq the presence of all public school
bPrayers and religious exercises, it took the Schempp and Murray
cases to directly reverge the holding in Iowa's‘ggggg‘x. Monroel8
which, until these cases were handed down, had staunchly upheld
both Bible reading angd Prayer recitation in Iowa's public schoslg
Iowatg Moore case was Specific in its endorsement; the Schempp

and Murrag opinion wasg Specific in 1tg destruction, A comparigon

——

17;b;d.

(1804) HoOKe Y. Monroe, 64 Towa 367, 20 N.W. 475, 52 A, Bep. i
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of the rationale of the two case opinions reveals where they

collide head-on,

The plaintiffs in both the Iowa and PFederal cases pleaded
the unconstitutionality of conducting religious exercises, specl-
fically Bible reading and prayer recitation, in the public school
classroom, In answer to this, the Supreme Court of Iowa admitted
that "the school=house is, in some sense, for the time being,
made a place of worship, But it seems to us that if we should
hold that it 1s made a place of worship, within the meaning of
the (Iowa) constitution, we should put a very strained construc-
tion upon it." The Iowa court thus interpreted the Iowa Con=-
stitution as permitting a small or incidental amount of religious
"worship® or practices within Iowa schools under Section Three
of Article I which reads in part: ", ., . nor shall any person
be comvelled to attend any place of worship, . . ." The Iowa
high court grounded its logic here on a tax burden basis:

The object of the provision, we think, is not to

prevent the casual use of a publlic building as a

place for offering prayer, or doing other acts of

religlous worshlp, but to prevent the enactment of

a law whereby any person can be coumpelled to pay

taxes for bullding or repalring any place designed

to be used distinctively as a place of worship.

The object, we think, was to prevent an improper

burden,

And further on, the Iowa court of 1884 labels the abolishe
ment of all religious activities in the public school an "extreme

view” not held by the people of Jowa: "It is, perhaps, not to
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be denled that the principle, carried out to its extreme logical
results, might be sufficient to sustain the appellant's positions
yet we cannot think that the people of Iowa, in adopting the

constitution, had such extreme view in mind."

Apparently the Supreme Court of the United States, almost
elghty years later, did not think that this was such an extreme
view, or, if so, was ready to defend it as an extreme view sanc-
tioned by the Federal Constitution for those who wighed to see 1t
enforced, for this court stated in Schempp and Murray, after out-
lawing all such religious worship:

Surely the place of the Bible as an instrument of

religion cannot be gainsaid , , . PFurther, it is

no defense to urge that the religious practices

here may be relatively minor encroachments on the

First Amendment, The breach of neutrality that

is today trickling stream may all too soon

become a raging torrent . . .

The Iowa Supreme Court defended its permission of such
"worship® from another angle, namely, that the plaintiff's
children could absent themgselves from the exercises, as they were
not required to be in attendance at them: "But, so long as the
plaintiff's children are not required to be in attendance at the

exercises, we cannot regard the objection as one of great

welght,"

The answer of the Federal Supreme Court to this position

was explicit: "Nor are these required exercises mitigated by
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the fact that individual students may absent themselves upon
parental request, for that fact furnishes no defense tp a clalm
of unconstitutionality under the Establishment Clause." Note
here that the Federal majority opinion did not even refer to
the much-discussed psychologically harmful effects of certain
children leaving the classroonm during the exercises and thus
appearing different in the eyes of their peers; it based its
reply here sulely on constitutional grounds, However, Mr,
Justice Brennan, in his concurring opinion, discussed the

psychological aspects of this separation at length and well.19

In spite of the defense of prayer recitation and Bible
reading by the Iowa Supreme Court of 1884, there exists the
possibility that the court of 1918 was glving some consideration
to the view expressed by the United States Supreme Court above,
opposed to the two practices in the public schools, when in
Knowlton v. Baumhover,20 it affirmed the Moore defense more on
the basis of precedent than on personal opinion by stating:

" « « whatever might be our view of the question as an original
proposition, we have no desire to introduce confusion into our

cases by overruling that precedent,"

19This discussion and the above Federal statements are to be
found in the Schempp and Murrcy opinion, cited previously, The
Iowa statements in this section come from Moore Y. Monroe, also
cited above,

20knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202, 5
A.L.R. BET (To18Y., — —— ’ ’




125

As the comparison of the opposing rationale of the Iowa
Moore and Federal Schempov and Murray cases clearly demonstrates,
the reasons given in Moore for sustaining prayer and Bible
reading in the public schools are considered unsound by the
Unilted States Supreme Court; it refutes each of them in turn,
Where the Iowa Moore court sees no harm in making the school
"in some sense, for the time being, . . . . a place of worship,"
the Federal lourt clamps the constitutional curtain down hard,
allowing no "trickling stream" to dampen the secular program of
the public school, Because the above practices are considered
violative of the First Amendment to the Federal Constitution
by the High Court, they are to be discontinued in the public

schools of Iowa and of the entire nation.




CHAPTER V
LEGAL CONCLUSIONS AND RECOMMENDATIONS

Since the recommendations for future conduct of school
policy grow naturally out of the legal conclusions reached in
this study, the two areas will be considered together in this
chapter, However, the conclusions and recommendations themselves
will be divided into two classifications, one for school pers=

sonnel and the other for further study,.

For School Persgonnel

The cases reviewed in the previous chapter certainly em-
phasize the conclusion that Bible reading and prayer recitation
are banned in the public schools of the nation, with the Federal
Supreme Court's reservation that the Bible may be used as a
iiterary work or as a part of a course teaching religious hisg-
tory or comparative religion., This ruling certainly alters the
character of many of the "morning exercises' formerly held in
Iowa public schools, and its academic effect on the different
courses 1n "Bible Study" of'fered in some Iowa public elementary
and secondary schools will probably depend ultimately on the

substantive nature of the individual course itself,

126
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The test here will probably be whether the Bible is being

used as an instrument of religious instruction, promotive of reli.

glous falth, or whether it 1s being employed as part of a course
in comparative religion, religious history, or studied for its

literary value, Any course tending toward religious instruction
will fall under the ban, The United States Supreme Court, as

quoted in the previous chapter, recommends the others,

In regard to school officials permitting religious groups
the use of public school buildings for the conduct of their
services, the Iowa Supreme Court has held this practice to be
consistent with the State Constitution, The court mentioned in
1ts defense of the practice four qualities appearing in the
case sltuation at bar which seemed to lend the situation addi-
tlonal legal standing., It would be advisable for school distrlctL
and religious groups to make these four standards prerequlisites
to such agreements: (1) The school board should approve such
arrangements before thelr inception; (2) The religious services
should be conducted at such times as will not interfere with
the regular progress of the school; (3) Such use can be clag-
sified as "temporary" and "occasional," in the words of the
court; and (4) Abundant provision should be made for securing
damages to the school premises, It should be noted that these
are not absolute conditions automatically insuring such per-
mission, but their fulfillment will greatly strengthen the legal
position of school boards and religious groups participating in
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such agreements,

School districts may, in the eyes of the Iowa courts, use
property belonging to religlous organizations when necessary, 80O
long as there is no sectarian influence on pupils while the
property 1s being used for public school purposes, Such ine
fluence has been held to include the employment of personnel
wearing religious garb, the imparting of religious instruction
during school hours on the premises, and the presence of reli-
glously sectarian artifacts such as plectures, statues, cruclifixes,
and similar objects, all of which tend to create a decidedly
religlous atmosphere, Although 1t 1s not clear exactly what
stand Iowa courts would take on the issue of religious garb in
the public classroom devold of the other religious influences,
the Iowa Supreme Court, as quoted in Chapter Three of this
thesis, frowned darkly on the practice when it occurred in

conjunction with the other religious influences listed above,

Released time programs stand approved in Iowa on the
strength of an Iowa Attorney General's opinion rendered in 1953,
However, "shared time" has been described as unconstitutional by
an administrative assistant to the Iowa Department of Public
Instruction in a 1961 memorandum to Iowa public school officials,
cited in Chapter Three herein. The legal status of this issue
i1s certalnly very much in doubt at thls time in Iowa, Shared

time programs currently are in effect in about thirty-five states|
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Regarding health measures and threatened religious beliefs,
Iowa law provides for exceptions in the schools to participation
in physical education courses and medical or surgical treatment
for disease because 5f religlous scruples, Also, because of a
Constitutional interpretation by the Supreme Court of the United
States, no student in U,S, public schools may be required to
salute the Flag when his parents notify school authorities that

such salutation violates the religious scruples of the family.

Iowans who attend nonw-public schools are barred transporta-
tion to their schools on public school busges by Iowa statute.
The United States Supreme Court has declared such transportation
constitutional; however, state statutes forbidding it are also
constitutional because of differing state constitutions and
court interpretations in this area, Public financing of private
school non-sectarian textbooks and school supplies, under the
“child benefit" theory, has also been upheld as constitutionsl,
‘but here again state constifutions and gtatutes may differ,
Baglc constitutional rights are not infringed by denial of public
transportation, textbooks, and supplies. Iowa law has assumed
no definite position yet on this issue, except to forbid all
direct or "indirect" aid to parochial schools.,

Jowa school personnel are encouraged to consult the main
body of this thesis and even the sources cited for more detailed

information on each of the above issues summarized legally in
this chapter,
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For Purther Studies

Although the recommendations herein will be stated in terms
of theilr effects on Iowa law and practice, thelr application
can be made similar in any or all states. For example, studies
similar to this particular one can, and perhaps should, be
compiled in the remaining forty-nine states due to the fact that
more of the issues reviewed in this work are being litigated
in the various state courts today, and these courts are not
turning out uniform results, Studies of this type should prove
of value to educators and jurists desiring to compare policles
and laws of other states with their own, with a view toward
possibly establishing some measure of national uniformity or
at least locating the majority and minority rules with regard to
a partlcular issue, This recommendation flows naturally from

the limited tople under study here,

Studies similar to this thesis are often complled and
ﬁtilized by those particularly concerned about the alleged
diminishing influence of moral or rellgious values in the public
gchools of the nation and the corresponding increase in strength
of the so-called secularistic values, The two recent decisions
of the Supreme Court of the United States banning prayer
recitation and Bible reading in the public schools have given
new cause for this concern, in the opinion of many. Congsequently

the remaining recommendations for further study herein will
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center around possible research toples concerned with reversing
this "trend" in the schools, Studies such as thesge should not
be undertaken for the sake of scholarship alone but with a view
toward being used as "seeds" in the fertile minds of those in a
position to act influentially who do not possess the time or

facilities to research the necessary background,

It has been sald that so long as there are final exams,
there will be prayers in the schools., School-gponsored prayers,
however, are now prohibited, Bible reading, sponsored by the
school for religious purposes, is also prohibited, Any form of
sectarian instruction on school premiges directed toward pupills
1s prohibited. These practices have been banned by the United
States Supreme Court, That same court, however, in its Schempp
and Murray opinion, has encouraged school courses in comparative
religion, the history of religion, and the Bible as a literary
and historical work, The initiation of courses of this type,
especlally at the secondary level, in Iowa public schools and
those of other states, constitutes the second recommendation

for further study in this section.

Graduate studies which would concern themselves with
courses of thls type could prove useful by probing the probable
content of these courses, even golng so far as to include sug=-
gested course outlines and curriculum guides, Such studies

would be valuable also in helping determine the content of
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textbooks in both history of religion and comparative religion,
Studies would have to be completed in defense of certain teacher
certification requirements necessary to teach such value-laden
and possibly controversial courses., Other projects, such as
Justifying the content value of such courses to educators,
legislators, religious leaders, and communities, would have to
be undertaken, And finally, follow-up studies would be necessary
to ascertain how effectively such courses are meeting the needs
of students in the areas of knowledge of the world's major
religions and possidbly resulting improvement in moral standards

and conduct generally.

It 1s the opinion of this writer that such courses as those
suggested by the Federal Suprenme Court, in the hands of capable
teachers and supervisors, could do much to teach non-sectarian
values common to most religions, with a resulting elevation of
student moral conduct generally, attributable to no single sect
.or denomination, Courses of this type would also help destroy
the current "Godless" concept of the public school now existing
in the minds of many. However, such courses would have to be
specifically defined, outlined, and prepared in detail well in
advance of teaching, Such definition and preparation would cere
talnly necessitate thorough and scholarly studies completed on
every phase of the operation, Studies of this type comprise the

heart of this second recommendation,




133

The third and final recommendation for further study
emerging from this thesis involves an attempt to look beyond the
ban on Bible reading and prayer recitation in the typicél
"morning exercise" to the remeinder of the school day. Surely
children in the classroom are exposed to moral and even spiritual
values resulting in an improved code of conduct at other times
during their day in addition to the morning exercise, 1In fact,
one 1s led to wonder just how valuable a brief recited prayer or
a short passage read from the Bible is, when compared to the fine
example set by a good teacher who 1g with the same puplls con-
stantly throughout the school day or meeting with the same group
of pupils at an appointed time each day of the semester or year,
If actions really do "speak louder than words" and one of the
two must be banned, let the words be banned and the actions
remain for all the children to see, This is, in effect, what
has been done, and so now the actions must be capitalized upon
and seen for what they really can be and often are -- powerful
sources of character formation rubbing shoulders with yet
incompletely formed personalities. In this sense, much more
i1s belng transmitted in the teaching-learning situation than mere
i1solated subject matter, In a teacher, children view a living
system of values and code of conduct in action and thus become,
after a time, more disposed to adopt a like system or code for

their own lives.,

The recommendation submitted here, then, would call for fur-
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ther studies concerning improvement of teacher selection and
recruitment, studles defending teacher education and selection,
not only on the basls of knowledge of subject matter, Sut with as
much emphasis on above-average moral character as demonstrated by
references and any additional means available, Since character
formation is taught in the classroom to some extent ag well as
subject matter, an above-average knowledge of subject matter
should only be matched by a like level of character development

in the instructor of children,

A plea for further studies leading to more accurate per-
gonnel recrultment and training 1s of its very nature more general
and difficult to describe than elther of the two foregoing
recommendations, but it is felt that the heavy responsibility
the classroom instructor bears, especlally today, in the area of
promoting moral development by example more than justifies the
request here, In fact, if this concluding recommendation has
articulated the above need clearly enough to inspire only one
reader-writer to further action in this area, thls thesis will

have been Justified.

Prayer recitation and Bible reading are gone from the public
schools, but the deep-rooted moral and spiritusl velues and the
conduct resulting from them, of which these former practices were
merely external manifestations, will continue in force so long
as the personnel instructing our school children are the type

of people parents desire their children to be,




BIBLIOGRAPHY
I, BOOKS

Ashton, Charles, James O, Crosby, and J. W. Jarnaglin, A Hand-
book of Iowa. Committee on Archaeological, Hlstorica
and Statistical Information, Iowa Columbian Commission,

1893.

Aurner, Clarence Ray, History of Education in Iowa. 4 vols,
Towa Clty, 1914,

Black, Henry Campbell, Black's Law Dictionary. Edited by the
Editorial Staff of the West Publishing Co, St, Paul, 1951,

Debates of the Constitutional Convention of the State of Iows,
The (Official Report). Davenport, 1857,

Dierenfield, Richard B, Rellgion in Amerlican Public Schools,
Washington, D, C,, 1962,

Drinan, Robert F,, S.J. Religion, the Courts, and Public Policy.
New York, 1963,

Fleming, W. S. God in Qur Public Schools. Pittsburgh, 1944,

Function of the Public Schoolsg in Dealing with Re;;g%on. The:

: A Report on the g;gioratorz Study Made g§ the Committee on
Religion and Education: A Committee of the Ameriocan
Council on Educaﬁion. Washington, D. C., 953.

Moehlman, C., H., The American Constitutions and Religion. Berne,
Indiana, 1938.

Mueller, Herman A, History of Madison County and Its People.
Vol. I. Chicago, 191%.

Parker, George F. Iowa Ploneer Foundations. Iowa City, 1940,
Parker, Samuel C. The History of Modern Elementary Education.
Boston, 1912,

135




| 136
School Laws of Iowa, Des Molnes, 1960,

Shambaugh, Benjamin F, History of the Constitutions of Iowa,
Des Moines, 1902, :

II. ARTICLES

Pflug, Harold A, "Religion in Missouri Textbooks," Phi Delta

West, Thomas H, "The lLegal Aspects of Religlous Education on
Released Time," Religious Education, XLIV (November -
December, 1949), 327-328,

III. UNPUBLISHED MATERIALS

Davlis, Joseph S. "Use of Public School Facilities by Private
School Pupils,® Unpublished memorandum (No., 18) to Iowa
Public School Officlals, Des Molnes, January 12, 1961,

Hansen, Wendell Jay, "An Iowa Experiment in Public School Bible
Teaching." Unpublished Doctoral Dissertation, State
Universlty of Iowa, Iowa City, 1947,

Jochunsen, Willism T, "A Survey of Religion in Education in
Iowa Public Schools: Practices and Legal Regulations,"
Unpublished Master's Thesis, State College of Iowa,
Cedar Falls, 1958,

Lewl ston, James Philip, "Religilous Education in Some Selected
High Schools of Iowa.," Unpublished Master's Thesis.
Drake University, Des Moines, 1955,

Miller, Raymond R, "The Legal Status of Religion in the Public
Elementary and Secondary Schools of the United States,"
Unpublished Doctoral Dissertation. Indiana University,
Bloomington, Indiana, 1949,

Relth, Roy J, "Effect of Reorganization of School Districts on
Religious Education in Three Selected Iowa Elementary
Schools,” Unpublished Master's Thesis, Drake University,
Des Moines, 1961,




137

IV, NEWSPAPERS

Iowa Citizen. Des Moines, 1858,
Knoxville Journal. Knoxville, Iowa, 1955.

New World., Chicago, 1963-64,

New York Times. New York, 1964,

Telegraph~Herald., Dubuque, 1964,

V. COURT CASES

Bender v. Streabich, 182 Pa, St, 251, 37 Atl. 853 (1897),

Chamberlin v. Dade County Board of Public Instruction, 143 380,24
1 Fla., 5 19

Cochran v. u State Board of Education, 281 U,S8. 370, 50
'"““'”E.cu.L%§§?£%E”ﬁTEET“933 11930)% ’

Commonwealth ex rel Wehrele v. Truman, 88 Atl,2d4 481

Davis v. Boget, 50 Iowa 11 (1878).

ckman v. School District No. 62C, Oregon City, 366 P.2d 533

Engel v. Vitale, 370 U.S. 421, 82 s,Ct. 1261, 8 L.Ed2d 601 (1962},

Everson v. Board of Education, 330 U.S. 1, 67 S.Ct. 504, 91
T.Ed. 711 (1947). -

Gabrelli v. Knickerbocker, 12 Cal,2d 85, 82 P,2d 391 (1938).
Harfst v. Hoegen, 349 Mo, 808, 163 S.W.2d 609 (1941)

V. ggllitzin ohool District, 164 Pa, 629, 30 Atl, 482,
L.R.A. » St. Rep: 632

Jacobso x? Magsachusetts, 197 U,S. 11, 25 S.Ct. 358, 49 L.Ed
3 196%5. '




‘ 138
Jenkins v. Andover, 103 Mass., 94 (1869).
Knowlton {_é)w, 182 Iowa 691, 166 N.W. 202, 5 A,L.R, 841
19 . ‘

McCollum v. Board of Education, 333 U.S. 203 (1948),

McGowan v, Maryland, 366 U.S, 420, 81 S.Ct. 1101, 6 L.Rd24
Hegouay, Ty yoriand, ’ ’ 93

Minersville School District v. Gobitis, 310 U.S. 586, 60 s.Ct.
— 1010, B% L.Ed. LR ) e ’

Moore v. Monroe, 64 Iowa 367, 20 N.W., 475, 52 Am, Rep, 44k (1884)
New Braunfels v. Waldschmidt, 109 Tex. 302, 207 S.W. 303 (1918).
QfConnor v. Hendrick, 184 N,Y, 421, 7 L.R.A., (N.S.) %02
o, oA 2, 109 App, Div. 361, 96 N.Y. Supp. 161
(1906), affr'a 184 N, Y., 421, 77 N.E., 612 (1906).

People _g. Board of Education of Brooklyn, 13 Barb, 400 (N.Y.,
1851).

People v. Deutsche Evangelisch Luterlsche Jehovah Gemeinde, etc.
2h9 T11, 132, 9% N.E, 162 (1911). ’ ’

Plerce v. Soclety of Sisters, 268 U,S. 510 (1925).

People ex rel, Ring v. Board of Education, 245 I1l, 334, 29 L.R.A
(T.8.) b2, 92 N.E. 351, Ann, Cas. 220 (1910).

Peonle(gg rel, Vollmar v. Stanley, 81 Colo. 276, 255 Pac, 610
1927).

Sargent v. Board of %ducatian of Rochester, 35 Misc. 321, 71 N.Y.

Supp, 95% (1901), 76 App. Div, , 79 N.Y, Supp. 127
(1902), 177 N.Y. 317, 69 N.E. 722 (1904),

School strict of Abington Townsh Pa, v. Schempp; Murray v.
Curm'f—L—ett, 7% U.8. 203, 83 SRy ot
Seripture v. Burns, 59 Iowa 70, 12 N.W. 760 (1882),

Silver Lake COnsol%‘dated School District v. Parker, 238 Iowa 984,
29 N. w. d. 9 7’.

State v. Amana Socliety, 132 Iowa 304, 109 N.W. 894 (1906).




139
State rel. Johnson v. Boyd, 217 Ind, 348, 28 N,.E.2d 256 (1940)

ex
State ex rel, Publ c)§chool District v. Taylor, 122 Neb, 454, 240
N.W. 573 (1932). .

State ex rel. Beynolds v. Nugbaum, 17 Wis.2d 148 (1962).

Swart v. So. Burlington School District, 167 A.2d 514 (Vt., 1961)
Townsend v. Hagan, 35 Iowa 194 (1872),

Vonnegut v. Baun, 206 Ind. 172, 188 N,E., 677 (1934),

West Vigﬁgg%a State %ard of Education v. Barnette, 319 U,S.
b ]

S.Ct., B7 L.Ed, 1628 (1943y.

Zellers v. Huff, 55 N.M, 501 (1951),

Zorach v. Claugon, 343 U,S. 306, 72 8,Ct., 679, 96 L.Ed., 954
1952y, ’




PPROVAL SHEET

The thesis submitted by Stephen John Voelz has been read
and approved by three members of the Department of Education.

The final copies have been examined by the director of the
thesis and the signature which appears below verifies the fact
that any necessary changes have been incorporated, and that
the thesis is now given final approval with reference to content,
form, and mechanical accuracy.

The thesis is therefore accepted in partial fulfillment of the

requirements for the Degree of Master of Arts.

~

T ' 4 , - """‘\\qv \_\'\ v, " i i ‘
\:: . \-5\ E u‘ ‘:\J)‘{” Sl A N (x R Y

\ Date \‘"Sigt;\ature of Adviser
\ =




	The Legal Status of Religion in Iowa Public Schools
	Recommended Citation

	page001
	page002
	page003
	page004
	page005
	page006
	page007
	page008
	page009
	page010
	page011
	page012
	page013
	page014
	page015
	page016
	page017
	page018
	page019
	page020
	page021
	page022
	page023
	page024
	page025
	page026
	page027
	page028
	page029
	page030
	page031
	page032
	page033
	page034
	page035
	page036
	page037
	page038
	page039
	page040
	page041
	page042
	page043
	page044
	page045
	page046
	page047
	page048
	page049
	page050
	page051
	page052
	page053
	page054
	page055
	page056
	page057
	page058
	page059
	page060
	page061
	page062
	page063
	page064
	page065
	page066
	page067
	page068
	page069
	page070
	page071
	page072
	page073
	page074
	page075
	page076
	page077
	page078
	page079
	page080
	page081
	page082
	page083
	page084
	page085
	page086
	page087
	page088
	page089
	page090
	page091
	page092
	page093
	page094
	page095
	page096
	page097
	page098
	page099
	page100
	page101
	page102
	page103
	page104
	page105
	page106
	page107
	page108
	page109
	page110
	page111
	page112
	page113
	page114
	page115
	page116
	page117
	page118
	page119
	page120
	page121
	page122
	page123
	page124
	page125
	page126
	page127
	page128
	page129
	page130
	page131
	page132
	page133
	page134
	page135
	page136
	page137
	page138
	page139
	page140
	page141
	page142
	page143
	page144

