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CBAPTER 1

THE CONRTEXT FOR RECEIVERSREIP:
HOUSING CODE ENFORCEMENT

INTRODUCTION

On February 23, 1966, the Rev, Mertin Luther King, Jr.,
in cooperation with three oivil rights organizations, assumed
what he called informal "trusteeship® of an old and neglected
six-flat bullding on Chieago's west side., The structure, at
1321 South Homan Avenue, was occupled by four families and had
twenty-three muniocipal housing cede violations. Twenty children
were included in the four families, and two of the families were
on County welfare yolls, 7The tenants had complalned of lack of
heat, no refuse collection, and serious electrical and plumbing
deficiences. Moreover, the 8l-.year-old non-resident landlord
apparently hed been unable to replace the jsnitor-manager who
had Migappearsd® a week before.l

The Rev, King's plan wes to collect rents from the ten~
ents and use the money for the cleaning and yrenovation of what
wag basically a2 sound bulilding. Disregarding the property rights
of the owner of the building, Dr. King, in a "supralegsl™ action,

1ghigg§e Tribune, Pedbruary 24, 1966, p. 3.




sought to correct the bullding's defects and then return the
property to the landlord,

For the activist olvil rights leader, the normsl proc-
esses of law and bureaucratic procedures of elvil administration
felled to deal effectively with a housing situation that cried
out for remedy. Speaking from the stepz of the building, Dr.
King declared that "the moral question is far more important
than the legal one,"?

By April 6, 1966, King's group had besn enjoined by a
chancery court Jjustice from colleecting rents, “"entering or inter-
fering” with the building and a ¥ilton M. YWorsek, head of a real
estate compeny, became court-appointed recelver of the property,
charged with the duty of deferwmining the feasibility of the
property's rehabilitation.” In s way, King had lost this bout
in the struggle against substandsrd housing and “ghettoized®
patterns of living for minority groups in large cities; but in
another way, he had won. Something was being done sabout the
building at 1321 South Homan Avenue, *“Slumlordes® were put on
notice thet their property rights were not quite as rcacred as
before, and the tenants of substsndard bulldings everywhere
began to feel thet thelir lot was not as hopeless as it had been

and that they were not slone.

21p3d.
3chicsgo Tribune, April 6, 1966, p. 1.




The "trusteeship® ides, charscteristic of King's prag-
matic approach of uncovering and making notorious soclal situ-
ations in need of attentlion, presaged a long summer of demonstra-
tions snd marches into all-white Chicago neighborhoods, The
demand for more, better, and open housing, however, was only &
single facet of the olvil rights movement that, in essence,
called for a redistribution of power so that the minority group
that perhaps has suffered most at the hands of our socliety could
redress the balance and seek the "good 1life® without pre-«condi-
tion or limitation. And, certainly, the civil rights movement
was only a facet of a whole constellation of urban problems that
transcended purely raclal concerns,

The misery, the social disorganiration, and the deplor-
able conditions that Kartin Luther King saw in the run-down
housing on Chicago's west glde in 1966 was the same phenomenon
the social oritics at the turn of the century observed both in
Chicago and in other large lndustrial oities. The "muckrakers"
snd those who followed them tried to erouse public consclousness
about problems such ss these by vividly portraying the conditions
under which segments of our population lived., For the glums of
the present, as for the slums of forty or sixty years ago,

"toopmunity' is scarcely more than s geographical expreasian."4

Yfiarvey W. Zorbaugh, The Gold Cosst snd the Slum
(Chicago: The University of Chicago Press, 1920J)s, Pe 271




The prototype of todey's slum, the ethnic slum that was
fed by the heavy infiux of immigrants during America's industrial
revolution, bears great resemblance toc the post World wWar II
raciel ghettos of northern cities.

Chicego's near north side ethnic slum, "Little Hell* or
efittle Sicily®, in the 1920%g look like this:

Dirty and narrow streets, gslleys plled with refuse and
elive with dogs end rats, goets hitched to carts, bleak
tenenents, the smoke of industry henging in & haze, the
maYket along the eurd, foreign names on shops, snd fors
eign faces on the streets, the dissonant exry of the
huckster and peddler, the clanging and rattling of raile
roads and the elevated, the pealing of the bells of the
great Catholic churches, the music of merching bands
and the creckling of fireworks on feast days, the ococa-
gional dull boom of & bomb or the bark of a revolver,
the shouts of children at pley in the street, s strange
staccato speech, the taste of soot, and the smell of gas
from the huge ‘gas house' by the river, whose belching
flames make the skies lurid at night and long ago earned
for the district the name Little Helle-on every hand
one is met by sights sand sounds snd smells that are
pcaulgnr to this area, that are *foreign' and of the
glus,

In recent times, the ethnic immigrant slum of the past
gave way to the slum inhebited by what Michael Harrington has
called “"internal migrants,” pecople who do not participate in
the "culture of aspiration that was the vitelity of the ethnie

wb

slum, This group is compoged meinly, but not exclueively, of

Negroes, "In the twenty-four metropolitan eress with a half-

51bid., pPpe. 159-160.

6xiehaa1 Harrington, The Other Americe (Baltimore: Pen-
guin Books, Inc., 1962), p. 151,




pillion or more residents ., . . ," Charles Slilberman points out
from U.S. census figures, "Negroes now account for over 20 per
cent of the populatlon.“7 For Silberman, "1t is the explosive
growth of thelr Negro populations, however, that comstitute the
lerge citles' princlpal problem: and concern. . « « Every city
has a lerge and growing Negro pepulatlon."a

Coupled with this explosive growth is the factor of
l1imited mobility and housing cholce for minorities.

The general picture of the future is clear enoughs

large non-white concentrates (in a few caseg, majori-

ties) in the princlpal central clties; large white

najorities, with segregeted Negro enclaves, in the
areas outside,

In further describing the inhabitants of slumsg, Michael
Barrington points out that "in Chicsago, an important element is
the Negroj in St. louls, the white sharecropper; in Los Angeles,
the Mexlcan-~American, But in each case the internal migrant
joing with the traditionslists and fallures from the ethnic
slum,*10

Notwithstanding post-World War II increases in population,
overcrowding in central clities and acute housing shortages on the

metropolitan~wide lwvel, there seems to bde reason for optimism

7Charles E. Silbermen, Crisis in Black snd White (New
York: Vintage Books, 1964), ppe 31=@ce

Slbido s Do 3“.

9Murton Grodzins, “The Metropblitan Area as & Raclal
Problem," ed. Eerl Rasb, Americen Race Relatlions Today (New York:
Anchor Books, 1962), p. B8.

10zarrington, op.eit., p. 141,




about the urban condition.

Exemining the four %“indices" of urbsn politics, crime,
gchools, and housing in some perspective, an eminent historian,
Richard C., Wade, recently asserted that what problems we now
have are problems which are inseparsble from urban l1life.

They are not problems that ere ever goling to be

tsolved,' They are problems which are adjusted,

processed for a generstion, and then met agsain,

The questions of housing, the guestions of crinme,

of schools, etc., are not things for which we

ought to be looking for 'solutions.' I think what

we have to do is to see how we can best mansge the

questions in our own time and with the tools end

the capacities we have at our disposel.l

In discussing the present state of housing, Frofessor
Wade continueg: "In Chicago, in the congested areas of the flrst
precinct, in 1906 three out of every five children dled before
the age of one., VWe have nothing in the American cilties today
that 1s comparsble to this., Indeed, at present & lower propor-
tion of American people are living in substandard housing than
ever hatore.”iz

Ffowerful forcesg in the privsete housing market have been
at work in raislng environmentel stendards in older housing in
recent years. FHRehabllitation of older, central city housing has

improved the quality of urban living astoundingly.

-

1
Kichard C. Wade, "The Urban Crisis: An Historisn's
View,” New City (August, 1966), p. 11,

1
2Ibld., pe 10,




In citles of over 100,000 populetion, 2.6 million

units -~ 20 per cent of the housing stock -~ were

substandard in 1950, By 1960, s combination of reno-

vetion and demolition hadvreduced thlf nunber to 2,0

million, or 11 per cent of the total.l3

In the public sector, since the passage of the Federal
Housing Act of 1949 ~- indeed since the Federal Government's
first attempt to come to grips with the problem of substandard
housing during the depression of the 1930's -- gll levels of the
Federal System hsve increasingly cooperated in a concerted attempt
to provide a decent home in a decent nelghborhood for every Ameri-
can femily.

The Housing and Urban Development Acts of the 1960's heve
established and expanded programs for concentrated housing code
enforcement, Community Eenewal Progrem planning sssistance,
mul ti-purpose nelghborhood facilities, rehabilitation loens and
grants, so-celled turnkey, low-rent public housing, rent supple-
ments, comprehensive “"Demonstration Citles" programs, and other
progrems. Hecently, the Depertment of Housing and Urben Levelope
ment was esteblished and given cabinet-level status,

Don Hummel, Asslistant Secretery for Eenewsl and Housing
Assistence for the Depsrtment of Housing and Urban Levelopment,

underlined the changed and expesnded role government plays in

urban redevelopments

1
Baarnard Je. Frteden, The Future of 0ld Nelghborhoods
(Cambridge: The M.I.T. Press, 1964), p. 23. Calculsted by
Frieden from U.S, Census of Housing, 1950 and 1960.




With each succeeding Congress, our programs for urban
eid have expanded in scope, and become more specisl-
ized in terms of thelr spplicstion. Qur approach has
broadened to urban development, and our programs are
people-oriented, in response to one of the basic ele-
mente of the city problem. Emphesis 1s belng given to
the use of rehsbllitation, to conserve our present
housing investment, and to minimize the problens
involved in massive clearance,

Desplte the increasing efforts of government, however,
i1t was nevertheless true that, es of 1963, “the sctusl quantits-
tive impact of urben renewsl activities Ey@g affected less than
5 per cent of ell bulldings snd e scercely measurable fraction
of all aress developed.“15

Those tempted toward complacency and self-satisfaction
with the achievements of the past were apprised of the msgnitude
of the task that remsined unfinished:

From the total housing inventory of 58 million units

for 1960, 15,7 million dwellings were listed as sub-

stendard (elther dllaplidated or lacking & private

inside bath or hot and cold running water) or located

in slum areas where *they will soon deteriorate into

the substandard category.' gbout 47 million people

were living in these units,}

Although 1t could perhaps be demonstrested statistically

1“Don Hummel, "“The City snd Its Chellenge," an Address
to the 51st Annusl Conference of the New Jersey State Lesgue of
¥unicipalities, Atlantic City, New Jersey, November 16, 1966,

Pe S

15&1111am L.C+ Wheaton, Foreword to wWilliam G. Grigsby,
§0u31n§ Harkets and rublic Policy (Fhiladelphia: University of
renngylvanla rress, 1903)s Ds 5




thet the housing situstion wes improving in terms of the gradual
elimination of, for example, bulildings lacking indoor plumbing,
therw seemed to be common agreement that our housing problems were
fer from “solved." 4s the level of expectation for all Americans
rose S50 that indoor plumbing was no longer considered "unthinke
able” in the poorer sections of the city, concern over deteriora-
tion and desire for amenities in housing increased. The result
waes the re~defining of what constituted decent gurroundingg--a
reising of standards that wag both desirsble and loglcsl in a
country which considered it en off-yesr when only 8,5 million

new automcbiles were purchesed.

THE BOUSING MARKET AND THE FOREATION
OF URBAN SLUFS

Analyste disegree as to what explains the formation of
slums, sssuming of course thet g definition of what congtitutes
a slum can be agreed upon, Some emphasize jobs, schools, en-
vironmental factors, deleyed msintenance, limited home ownership,
overcrowding, discrimination, pocr planning, and the llke. About
solutions to the problem, there is even more dissgreement. lore
and better Jjobs, better and earlier schooling, improved environ-
mental conditions, lower tsxes ps incentives for home improvement,
more housingy more or modified urben renewal efforts ere all
suggested remedies. The list is quite long end 1s nsde more
complex by the sdded dimensions of politicel practicabllity and

econonmic feasibility.




There is widespreed agreement, however, that the normal
housing "market® iz not performing satisfectorily and that Ameri-
cans are dissetisfied with the guality of life that results.

The classic example of the performance of the housing
market 1s the process of *"filtering®, as desoribed by Professor
Rateliff:

It is & well-recognized phenomenon that housing

tends to move downward in the quality and value

scales as 1t ages. Thus housing that is introduced

at or near the top descends graduslly through suc-

cessively lower strata., It 1s often contended that

the needs for additional housing on the part of the

lower income groups can be met by the production of

en adequate supply of new housing for the upper in-

come groups. Thus, used homes would be releassed to

be passed down to successively lower levels ??til

the effect resched the bottor of the nmarket,

But & "natural® process such as filtering is hindered by many
factors unlooked for in & pure merket. long term inflstion of
housing values and the fact that styles of houseg go out of fashe
ion too slowly are only 2 few obstacles that stand in the way of
successgful filtering. The theory assumes an gbundance of houses
80 that the bad housing &t the bottom of the market that is elinm-
insted 1s compensated for by new construction.

The principal requirement for successful flltration,

then, is a volume of new construction susteined for

2 long enough period at a2 high enough r?ge to create
the surpluses which the theory sssumes,

17R1cherd U. Bateliff, Urban Land Economics (New York:
MeGraw-H1ill, 1949), p. 231,

1
anartin Heyerson, Barbars Terrett, Williem 1.C. Wheaton,
Housing, People snd Citles (New York: NeGraw-H1ll, 1962), p. 44,




The United States had not yet even shaken off the effects of the
post World War II housing shortage when the newly-married "war
bablies® began demanding thelr own places to live,

Perhaps the area of greatest concern, smong analyets of
the housing situation, 1s the existing stock of houses. New cone
struction technigues end workmenship of high gquality, coupled
with higher bullding eand ocecupancy standards, seem to assure the
quality of future housing. HNoreover, "only 2 to 3 per ocent 1is
added to the dursble existing supply of housing units each
year."19 fTherefore, = grave concern for the rehabilitation end
preservation of what constitutes the lion's share of housing
seems to be Justified,

The shift in emphesis toward the preservation and reha.
Pbilitetion of existing hauéins and the rising concern smong
people in the housing field was recently typified by President
Kennedy's 1961 reference to our investment in residential real
egtate as the *largest single component in our nationasl wealth,”
It is of some significance that the Presldent's sgstatement "“was
quickly followed by the Urban HRenewal Administration's announce-
ment of plans to retain 128,500 of 235,000 targeted dwelling
unite in 135 locallities."20

19chry Be Schechter, "The Changing Nature of the Housing
Harket,” an Address to the 42nd Annual Agricultural Outlook Con-
ference, Washington, D.D., November 18, 1964, p. 1,

20pbrams, op. oit., p. 185.




A eoncern for the preservation and rehsbilitation of
peusing had astually antedated the Xennedy era by several gensre.
tions., The New York Progressive, Lawrence Velller, at the turn
of thes sentury, introduced landmark tenement laws eoncerning
ocoupaney of dwellings that sought to eliminate such evils as
alr shaftz that constrict light and air, and to provide sanitary
facilities in tenements.?l Alonmg with other socisl critiss such
as Jacodb Riis, Velller sought to forge housipg occupansy codes
that would make existing and future urban housing safer, cleaner,
and more comfortable., Indeed, Velller's New York crusade for
better housing “became the fountainhead for the nationsl crusade
T .“22 that provided leglslators and others concerned with
urban redevelopment an ideal--guch as the Tenement Bouse Law of
1901, ,

As if in fulfillment of the promisze of Velller's efforts
in the field of tenement housing, the Elsenhower administration
in 1954 sought to modify existing federsl housing legislation,
which had been deviged primarily as a slum clearante and housing
program,” by proposing "a new formuls under which each community
would now have to present a ‘*workable program,' desling both with

the causes and the consequences of slum formation and urban

210y 1ubove, ° Slume (Pittsburghs

The University of Pittaburzh 3

22 1v1d., p. 140,




dceny.‘23 To qualify, an area no longer need dDe literally a
glum., It could merely be in a state of deocline, Along with
*promices® ccnoerning comprehensive community planning, neighdor-
hood eanalysis, ndninlstratfvc organizntieﬁ, finsnoing, housing
for displaced families:and citizen participation, a potential
urban renewsl recipient ares had to subdbmit evidence that adequate
housing codes and ordinances would be enected and enforoed.2’

HOUSIRG CODESy A FUNCTIONAL DEFIRITIOR

The terx "housing code® 1s usgually used genericslly,
referring to an srrey of c¢odes and ordinances and practices
relative to the regulation of scnditions of occupancy of housing.
A health or senitary ordinance is sometimes considered part of a
municipality®s housing code-~the same i3 true of & bullding code,
although there is a technical distinetion. Perhaps the best
definition of a housing code 1z one which describes it fune-
tionally. |

Housing oodes usually regulste the avallability of
facilities for bathing, heating, garbege dlsposal, lighting, ven-
tilatlan.vsink, toilet, and sewage disposel. Typleally they

zB&brant, op. e1t., pp. 86-87,
24,

ington: U.8, Deparimer 8 a Urbd 3 paent, Noven-
ber, 1965), p. 2. "It not already adoptad. adauaate codes and
ordinances that provide sound standerds for the construstion snd
for the use of dwelling unite must be put into effect within a
year after the original Workable Program has been certified. The
basiec codes are duilding, plumbing, electricel, housing, and fire
prefention.*




1imit densities of coccupancy and establish standards of maln-
tenance and cleanliness, including the elimination of such
nulisances as rats and other unsanitary conditions. For s c¢ity
with an aging and deterlorating housing stock, “"the most signifi.-
cant function of a housing code may be to aid in the prevention
or delay of zlum formation by conserving those areas which are
worth saving but which have begun to deterlorate into slums."25

Zoning ordinances, which regulate land uses, and bullding
codes, which regulate new and renovated dulldings, operate
sprospectively,"™ having "little impact on existing housing until
renovation of that housing bmsina.'26 Purther, whereas "exlisting
housing 1s regulated to a certain extent by health and fire codes
or by ordinances specifically dealing with plumbing, wiring, and
the like," enforcement of these measures *is not directed at
blight, as such, and leaves unaffected many important causes of
blight.*27 It 1s to this problem that housing codes sddress
themselves, serving to regulate as many of the conditions of
ocoupancy as 1is possible ss that a concerted, comprehensive
attack on housing blight can be made,

2569 Harvard Law Heview 1117 (1956), "Municipal Housing
Codes,*"

"Administration end ERToT ' ¢ Philadelphls Bousing
CQQ‘O'

271p14.
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HOUSIRG CODE ENFOBRCEMENT ARD THE
DETERIOBATION PROCESS OF HOUSING

Housing code enforcement, a5 one of a battery of amelie
orative devices avallable to sitles, seeks to arrest the process
of housing deterioration. This deterioration procese has been

described thusly:

when signs of blight or impending racial or economice
change appear, financlsl institution, anticipating =
potential drop in msrket value, become reluctant e
invest in an area, Eesponsibdble individuals are de~
terred from purchasing buildings, and present owners
Bay be unable to finance improvements. As surrounding
properties deteriorate, homeowners lose faith in the
neighborhood and neglect basic melntenance; landlords,
fearful that rental income will be too low to justify
investnent, react similarly. Flnancing snd ownership
devolve uporn investors who dexand substantial shorg.
range profits for their highe~risk investment. Becsuse
tenants often sannot afford higher rents, landlords
nay increase thelr returns by deferring msintenance
and by overcrowiing individual units. This, in turn,
speeds deteriorstion and overburdens comsunity facile
ities. As one building after another becomes blighted,
the oharacter of the neighborhood worsens, investors
demend that thelr ocapital be returned more guiokly,
and tgg downward spirel continues at an acclerating
paCe,”

Code enforcement seeks both to prewent the development of slums
and to comphl correction by punishing code violators. The mal-
functionings of the normal housing market aﬁd the esonomic dis-
locations attributable to war, depression, snd ghetto patterns
of 1iving for certain groups hﬁvc sontridbuted to abnormalities
that have led to overorowding snd ultimate deteriorstion, An

2804 gigzgrd Law Beview 801 (1965), "Enforcement of
¥uniecipsl Housing eSe




unwillingness or an inabllity strictly to enforce housing codes,
along with both sdministrative and Jjudicial failures have played
g part as well, Code enforcement, as the first line of defense
ageinst the development and the contlinuation of the deterloration

syndrome, merits conslderable attention,

THE INCREASIKG BATE OF ADOPTION OF HOUSING
OCCUPANCY~RELATED CCLES

Roy ILubove, in his treatment of esrly efforts in tene~
ment house reform in New York City, pointed up the fsct that
before 1900, New York and ?gnnaylvania were the only stetes to
enact housing laws.zg Cities in other states had to depend upon
local building and health ordinsnces of questioneble comprehen-
siveness and quelity. Where such codes and ordinsnces existed
at all, enforcement wes &t best "apotty.“Be Although 1t was true
that eech city, as & product of historical development, had
unigque conditions that must be conslidered in forging eppropriste
codes and ordinances, there existed s clesr need for some sort
of uniformity. Unfortunetely, by mid-twentieth century, the
development of municipal housing codes--conpletely esside from
the enforcement sepect--was still st & primitive stage.

Frank T. De3tefano, Assigtant Lirector of the National
Assoclation of Housing and Redevelopment 0fficiamls, recently

guoted U.S, Public Health Service sources to the effect that,

29£ubove, op. cit., p. 142,
Pzbid.




as of 1964, only six staetes had made efforts to deal with code
enforcenent problemsg on a state-wide level--elther through state-
wide code programs or through the utilization of model housing
oodea;31

A majority of clties and towns in America lack housing
codes although the abgolute number of citles with such codes
is constantly increasing. It is reported that in 1956, “only
about 150 cities out of nearly 35,000 cities and towns h;d
housing eQdes.*32 By 2960, the Municipsl Year Book, in a special
section, ocould report that 229 oities over 10,000 population had
some form of housimg coda.33 In‘analyz;ng these figures, it was
documented that 'thnjinexaana in the number of cities with hous.
ing standards 1s related to the federal urban renewal progrem.
A total of 125 of the 229 citles reported that they have urban
renewal programe under way, and 86 of the 125 indicated that
their housing standard codes were adopted or substsntially
Tevised as a part of this prasrnn,”3“

31Frank Te leStefano,*Comments on Housing and Urbaniza-
tion," an Address to the lst Governor's Conference on Orxderly
and Healthful Development of Metropolitan Areas, Hew Orleans,
Louisisna, September 14, 1966, p. 2.

J2y3111em W. Nash, Residential Rehabilitation: Private
Profits end Publis Purposes (New York: FOGTraw- s s Da 85&

33epqunicipsl Housing Code," The Munioipel Year Book,
1660, Year Book of the International y Mansgers Association
(Chicago: Internmationsl City Managers Assoclation, 1960), p. 318T

341b4d., pe 319.




Robert C, Weaver, then an administrator for the Housing
and Home Finasnce Agenoy, could point with satisfaction in 1564
to the fact that between June 1961 and June 1963 the adoption of
718 new housing occupancy-related codes and the revision or amend-
ing of 378 others by loval communities was due in great part to
loosl compliance with Urbdben Renewasl's Workable FProgram require-
sents., In terms of housing codes slone, the Housing and Home
Finance Agency found that by mid-year of 1963 there were in excess
of 640,37

The increasing rate of adoption of municipal codes relat-
ing to housing occupanoy standards is undeniable, although the
figures quoted above are hardly comparsble, My purpose in guoting
figures enuzerating the number of housing codes in existense over
o period of time is merely to give an indication that the number
ies increasing in & way that mathematicians would gall s geometric
progression and to suggest that the advent of Urban Renewal's
Workable Program requirements has acted as a spur of some potensy
in getting codes and ordinances of this kind on the books,

THE ROLE OF HOUSING CODE ENFORCEKERT
QUESTIONED
Accompanying this widespread sdoption of municipal ocodes

has been a recant tendency to concentrate more on probleams relat-

35Beb¢rh Ce Weaver, The Urban Complex {Garden City, New
York: Doubleday & Co., Inc., s P .




ing to the coordination and efficient administration of new

and o0ld codes and a tendency toward finding new and better
approaches to code enforcement., The importence of code enforce-
ment and the role it plays in a oity's attempt to upgrade and
preserve 1ts housing has also been questioned.

One school of thought, reflecting a faith in the preven.
tive medicine of planning ahead and the potentisl deriving from
good municipal housekeeping, feelg that "rzoning, bullding, and
housing codes are the basic tools for dealing with urban renswal
problems."36 It excoriastes those "housing and urban renewal
officlals Ehﬁﬂ dismiss code enforcement as being of relatively
little value, clting the difficulties of seocuring compliance,
pointing out that oodes do not build housing units, and asserting
that code enforcement may interfere with long-rsnge plannina."37

Another sochool of thought, representing perhaps a more
balanced view, asserts that while "rigorous code enforcement, in
end of itgelf, currently iz essential,™ at the same time it is
"limited in its etfncttvchesa.“Bﬁ In this view, among the vari.
ables of level of municipal services, avellability of financing

for resident owners and rates of resl estate tsxstion is to be

36thomas F. Johnson, Jsmes R. Morris, and Joseph G. Butts,
aonauigg Americea’s Cities (Washington, D,C.:s The Institute for
ocla ence kesearch, 1962), p. 121,

371vid., p. 122,

BBGeorzo Sternliedb, The Tenement lLandlord (New Brunswick,
New Jersey: BHutgers, 1966), p, 1B3.
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found an %"optimum bundle of carrots and sticks with which to

39
secure upgrading of slum housinpg." Code enforcement, though
a valuable snd necessary "stiock," is not the beginning and the

end of urban redeveloprent.

PROBLEMS OF HOUBING CODE ENFORCEKENT

My purpose in thies section is to snumerate and briefly
discuss some of the problems relating to the effective sadministra-
tion of housing codes. Then I will proceed to desoribe some of
the approaches to code enforoement employed in different cities
in the United States in order that the reader will be provided
with some context and perspective from which to consider the use
of slum housing receiverships~~the topic that was only suggested
in the opening peges of thla study~--as a8 mode of municipal hous-
ing code enforcement.

The problems of code enforcement, like slmost all of the
problems of eities in general, ere difficult because of a multi-
plicity of factors invelved, Part of the problem is one of time,
different cities developing demographiocsally and ocalox:cnily in
different ways and at different times, Part of the prodles is
one of administration, different cities allocating money and time
and effort differently, depending on vaelues, political interests,
and populay consensus, Part of the prcbluu is judicial, since

the Jjudicisl system plays a great part in code enforcenent activi.

391vid., p. xiil,




ties. The attitudesn, 1nt§rasts, and valuas of legislatore, both
jocally and at state levels, is also of great aignificance,

Cne of the problems of code enforcement is that of anti-
quated and unclear codes and ordinances relating to housing occu-
pancy. Hany clties depend merely on btullding and health codes,
1axly enforced, to regulate housing. Horeover, politieal ecompro~
mises with legislators or interest groups have led to problens,
Lubove points out that Velller dimecoursged the literal adoption
of the *"model™ New York housing law vhen it waes pasmed because
it was the product of many eonyramisea.“o

Code enofrcement in the psst has been hindered both by
lack of funds and by limitations of the availablility of quslified
staff for code enforcement ;scnaias-

Budgetary limitations slso preclude peyment of salaries

that will attract highly qualified personnel., Selescw

tion of a competent staff is further hampered Ly the
common requiremsnt that inspectors have five years ex-
perience in a R¥11d1na trede, in building meintensnce,

or sanitation,

In New York, a eity that has done much to come to terms
with housing problems, inefficlient enforcement has proved to be
a problem becaumse of a "proliferation of agency responsibility®

that led to housing surveillance that was dboth "pondercus and

50
Lubove, OPs git., p. 142 rf,
k178 Bsrverd Law Review, op., cit., p. 805.




naphazaré.““2 Le & responte to e situeticn where, for exaxple,
ro less then six Lepertments of the oity had some jurisdioction
over houeing, in 1964 & "consolidated Department of Housing Naln-
tenance® wss reconmmended in s éommission study so that New York,
1ike some other American cities, could begin again to restore
efficlency and economy of administration to code enforoement
ectivities,¥J

The probtlem of proper identifioation of persons responsi-
btle for the maintensnce of particular buildings in violatdon of
punicipal housing codes, in oriminal and guasi-eriminsl scotiaons,
has proved to be a stumbling block to code enforcement. In order
to convict slumlords in oriminal aotionms, it must be proved, as
s natter of proper legal procedure, that the parties of interest
Ain property are correctly identified. although the overwhelming
number of oases in New York Clty resulted in Sonvictions, the
Conmunity Serviee Soclety in a recent study pointed out that "in
most of the c¢cases lost in court, the defendant 1s found not gulilty
or the case iz dismissed beocause the FPeople have falled to prove

“zﬁxazabeth Ven Hoorn, Code Enforcement for Hultiple
1‘:‘ : 1;; A Survey %3%5 ﬂecauniﬁﬁﬁ?gonu Yy the

na Y an Development (New York: Community
Service SQeiety af Hew York, 1962), p. 41,

431eg1s1ative Drafting Fund of Columbla University,
Administrative ,o,aolldatlan of Housing Enforcement Agencies of
the Clty ol New York (New Yorx: ngan ve Drafting Fund ol
SoYumbia URIVersity, 1964), PDe S=b6.




that he 1s the responsible party,*3

In the face of strict sods enforcement, owners of sub-
standard bulldings are confronted by certain dilemmas about the
desirability and sconcmic feasibility of rehabilitation as sgainst|
the merits of selling their property. On the one hand, rehabili-
tation is really a gamble on the future of what may be @ changing
neighborhoed, and it assumes that adequate financing is svallable,
Further, the facts of local economic c¢ircumstance may make the
higher rents that have typieally resulted from rehabilitation
an onerous burden for the potential tenantry of a poor nelghdor-
hood, In a recent code enforcemsnt program in Charlotte, North
Carolina, increased rents were a seemingly “necessary® byproduct
of saighborhood upgreding. Sale of the property in guestion,
on the other hand; mAYy mean an esonomie 1oua.“5

From the standpoint of landlords, code enforcement is
sometimes *"piltted against the dusinessman’s incentive to make

profit.**® 1t 1s asserted that property taxes, which sre based

4carolyn J. 0dell, Code Enforcement for Sultiple Dwell-
ings in New York City; Pert Q!]l[*Mjﬁﬁﬂmt§33l3323323liiler‘
m’ ﬁ Ons ) Ry " ; }f ReCOn i A - ) G Qr ¥ ¢
mittee on Housing and Urban vaclopncnt. (xcw York: Cozmunity
Bcrvioo Society of Hew York, 1965), p. 54.

45Nash, op. eit., pp. 87-96.
“65. Sehoar, § arity (Washington, D.Ca

gss. Departuent of Health, Fducation, and Weifare, 1963), pp. 91-
»




upon valuation, inorease when property is improved--thus higher
rents. Ailso, depreclation allowances on buildings make it more
profitable for landlords to allow their preoperty to deteriorate
and not reinvest profits in the form of improvements or rehabili-
tation, In short, "maxisum profit lies in manipulating tax and
finanolial matters gquite unrelated to bullding maintenance. It
lies also in securing high short-term profit: this translates
into securing the most tenants thet are fessible in the space
available, with the lowest possible sxpenditype.*"?

Charles Abrams pointed out that code enforcement "has ...
. begun to teke an inoreasing toll of poor peoples® dwellings
and increased the number of eviotions.**® 1In Califormia, for
exsmple, he pointed out that dbetween 1662 snd 1964, the absolute
number of evictions resulting from urban renewal, highway cone
struetion, and code enforcement activities was increasing fros
74220 to 18,968, Moreover, code enforcement activities repre-
sented 48% or almost half of the latter figure. Of the former
total, code enforcement represented 384 of the evictione.”?

This survey of problems 1nhcrnnt~1n the administration
and enforcement of municipal housing codes is not meant to be
all-inclusive. The field of code enforcement iz sxtremely wide

Yrpia.

w&m’ ©Pe. El‘boy PPs 133*13‘3‘&

9101,




and no survey could do more than soratch the surface in such

limited apace, MKy purposs is merely to give an indication of the
complexity of problems that inhibit the smooth and efflcient
administration of housing standards,.where they exist. The faot
that code enforcement activities may be becoming a significant
eause of evictions in the fase of housing shortages, the fact that
landloxds do not always find code enforcement and rehebilitation
of property in their best economic interests, the faot that codes
sre not aﬁn&n&atﬂéod efficiently and code enforcement agencies
suffer from chronic manpower shortages, the fact that housing
codes are s patchwork quilt, varying from city to eity and in
spne places are completely lacking-~-these and other factors and
variables go into making a houeing problem of massive proportion.,

ATTENPTS TO IRCREASE THE EFFECTIVENESS OF
HOUSIRG CODE ENFORCEMENT

Hotwithstending the difficulties inherent in housing code
enforcement activities, legislators, municipal officers snd other
interested parties have genersted an array of code enforcement
devices that are formidable in their impact on urban housing.
These devices reflect the complexity of our legsl system and an
igagination of mind that seea to sivn cause for optimism about
the solution of many housing problems through the medius of
housing code enforcement,

Slum housing recelvership as a device to promote code
complisnce is not the least of these "solutions® dut a fuller




consideration of this question proceeds from s treatment of
several attempts to increase the effectiveness of code enforoe~
gent--renging from the traditionsl responses of nulsence abate-
pent end oriminal prosecution to the more modern approaches of
rent manipulation and withholding, area-wide and communlty-wide
concern on the part of municipality and populace snd federsl

involvenent in promoting code compliance,

THE TRADITIONAL APPROACH: NUIBANCE ABATEMENT
ARD Galﬁlﬂﬂh PROSECUTION

One of the basic approsches to housing code enforcement
15 the use of the vacate order--a bullding being posted as “unfit
for human habitation.” The power emanates from a municlipality's
suthority to abate nuisances. The Nuniecipal Yesr Book for 1960
reported that over 857 of the 229 cities over 10,000 population
surveyed had authority to order occupancy of hazerdous buildings
t;rntnatsdg5° In many instances, this device, especially when
used in conjunotion with demolition proceedings, is effective in
upgrading the quality of housing in & oity. However, the effec-
tiveness of vacation may be vitiated by the fact that hazardous
bulldings are allowed to stand and by the fact that the displace~
sent of tenants results.

In studying the opening and closing of housing in a

50'&un151p01 Housing Codes,"™ op., oit., pp. 322-328,
Figures computed from tabdle.




declining area of New York's lower East Side, Leo Grebler ably
discussed the variables that are involved, Six per cent of the
available housing in an 0ld Law area of New York at one time
was vacated, many closings *csused by actuel or anticipated
vacate orders for violations of lew,®5! However, the advent of
the World War Il housing shortage led to the re-ococupancy of
puch of this "'stand-by' housing, more or less improved. . .:”52

Enforcement of safety and sanitary laws was (and

in most cities ig today) limited to prohibition of

oocupanoy. The New York City statutes authorize the

oity to condemn and remove or improve multiple

dwellings under court order if the building is un-

safe or dangerous and Af the owner falls to act

upon notice, However, 11tt13'use has apparently

been made of this authority. 3

In & smsller city, where the Corporation Counsel had ine
dicated that posting buildings "unfit for humen habitation® was
in his view the most effective device avallable in gaining code
compliahce, probleme resulted., "Those who favor the adoption of
the Property Malntenance Code and its strict enforcement,” he
concluded, “are now giving second thought to such an approsch
unless 1t is accompanied by houeing for those who are dlapleao&#sn

Demolition of duildings in an effort to eliminate code

5*Loo Grebler, Housing Merket Bshavior in s Declini
Ares (New York: Columbla ﬁﬁgvarsiiy Press, 1952)s De %1, ‘

521b3d., p. 45.

53;23 .

5“L¢etcr to author from Edward Sachar, Corporation Counsel
City of Plainfield, New Jersey, February 9, 1967.




violations and to upgrade the quality of life in cities is s
common device used by municipalities. Inherent in the use of
demolitions are many of the same problems of vacation. Advantsge
derives, however, from the fact that buildings which constitute
s nuisance for a community and detract from market values of
neighboring structures are physically removed., Thus, land is
made re-usable, The Urban Development Act of 1965 made demolition|
of bulldings a mors practical tocl by providing grants to eitles
available (under section 116) to fmcilitate the demolition of
offensive structures. By May, 1966, grants ocovering two-thirds
of the cost of such demolitions had been approved for not less
than 4,000 structures in a dozen American citles.>d

The imposition of fines and sentences for convietlions in
eriminal actions encourages compliahce with munieipal housing
codes, Maintenance of dwellings that are in vioclation of exist-
ing codes and ordinances of cities and statez is dilgcouraged in
this way. PMeny cities in recent years have establicshed special
housing courts and special procedures of administration in order
to deal with problems of housing code violations through the
courts in criminal actions. Many of the problems involved in
thiz type of remedy in terms eof the attitudes of the courtsz, the
low amount of finesz imposed, and the like have been discusaed

558AHRO Codes Newsletter, May 25, 1966, Haticnal Assooi~
ation of Housing anc Redeveliopment Officials, Washington, D.C.,
Ps 3»




nlsushert.56 The point here 1s that the courts are being
resorted to, both in coriminal end in equity actions, in oxder
to effect code complisnce,

The utilization of vacation and demolition of bulldings,
while useful in eliminating the worst slum bulldings, is limited
in its effectiveness, &8s 18 the oriminal remedy with its cher-
acteristiocslly smeall fine when conviotion is achieved, There
is seemingly no middle ground where a recalcitrant landlord
can be forced to make needed repairs between the two traditional
code compliance approaches of vacation-demolition and conviection

in oriminal actions.

RENT MARIPULATION AND RENT WITHEOLDIEG

In Rew York, where laws relsting to occupancy standards
and to oriminal sanctions are seemingly legion, several innova-
tions have been attonptcayla recent years. Because some of the
housing in New York City iz still under the rent control system
thet grew out of wartime housing shortages, rent manipulation
is used as a coercive technigue to enforece honélna standarda.
It is reported, for example, that from May 1, 1962 to April 30,
1963, the Rent and Rehablli#stion Administration "processed
95,402 tenant applications f@é rent decrease., lLandlords sgettled
44 per cent by restoring (ca&tailnd or discontinued) services;

5678 %fgggrd %¥¥ Beview, op, oit,, Carolyn J, Odell, %g&
8it., Legislative Lrafting Hesearc of Columbia University,
Oops _cit., etec.




tenants got reat reductions in 21 per cent of the cases and
35 per cent were daniad-‘57
Rent:. withhcldigs, when certain types of housing viola-
tions are found to be in existence for & certain period of time,
has been employed in order to foroe landlords to supply services,
snd safe and healthy surroundings. In these instances, rents
falling due during the time when the case is pending are deposit-
ed with the court having jurisdiction over the aas..sa
In New York and Chicago, withholding of rent in eertain
welfare cases is permitted. In the New York practice, where
sucsh rent withholding has recently been embodied in state legis-
lation, the mechaniocs of rent withholding are described thusly:
In the unusual circumstance where the [ﬁeltaigl De~
partment has been paying the relief recipient's rent
directly to the landlord, the Department ceases such
payuents and notifies the landlord of the reasong
moTe oommonly, the Departaent instructs the client
to stop paying rent and it reduces the client's gtxu
pend by the smount of the usual rent allowence.d

The landlord, in order to collect rents from welfere reciplents,

»
&

57Rew York Rent and Rehsbilitation Administration, The
Lt y) ent Control, by Alexander L. Crosby (New York,

.’ Pe

*
58¢he City of New York Department of Buildings, You and
Your lendloxd, by Martin Perimutter (New York, 1966), p. 21,

59peter Simmons, "Passion and Prudence; Rent Withholding

under New York's Splegel Law,” Buffalo %in Roview (1966), p. 574
Recently, "tenant unlons® have besen organiz n order to force
landlords to eliminate wnhealthy surroundings. A discussion of
the common law implications of such unions as well as an evalua~
tion of a recent New York statute (Article 7A, Real FProperty .
Actions and Proceedings Law, ch. 909, 1965) relating to tenant
*slass actions® against neglectful landlords is contained in




gust remove violations,.
AREA~-WIDE CODE ENFORCEMERT |

Efforts to combat the deterioration of housina on an area~
wide basis have been made by several cities in recent years.
Perhaps the most well-publicized progrem of this type is the
*paltimore Flan® of concentrated code enforcement of the early
1950's, Baltimore was one of the first cities to attempt to wage
a full scale war on rundown areas of the city through isproved
occupancy ordinances, sdministrative coordination end concentra-
ted code enforcement techniques. A speclal court was established
to hear housing osses only and “the responsidbility of the city
governzent for directing proportionate services to the neesdlest
elenents of the populatxon'éa was recognized., Concentrating on
the urua# of the citles that were in the worst condition, action
was "garefully organized on a blook~by-block basis instesd of
on & basis of scattered complaintes and actions, "6l

Although highly touted in the beginning because of the

drematic improvements it mede in the city's worst glums, it is

sented to the cenfcraunu ene@-a’fT*ié g7 f Telationship
{University of Chicago Law School, novnubar, 1666).,

6°Bwaains and Home Pinance Agency, gggfg Development and
Enfeﬁgaaint of gguglgg Codes, Division of Housing Lesearc
ashington, H.C., s Pe 29,

61!&1&: L. Colean, Rer es (New York: The —

Twentieth Century Pumd, 19537, Ps 30.




commonly thought today that the Baltimore Plan hoped for too
such from code enforcement glone,

Ite [Beltimore's/ experience indicated that while

intensive ares code enforcement counld dbring individ.

ual bulldings up to minimum standards, it oould not

bring lasting improvement to a neighborhood with '

essentially poor housing, serious environmental dcfig

clencies, and lack of social strength and stability, 2
The Baltimore experience was of great value, however, for it
denennﬁruﬁad, smong other things, that code enforcement sctivi-
ties could be inproved and that there were altermative modes of
procedure to the traditional complaint-initiated inspectionsl
patterns of the past. HKoreover, it seemed to indicate that there
was a community consciousness and spirit that could be both
awakened and pit to use in a determined effort to rid a city of
its slums. Such a spirit and an optimism about the future of a
neighborhood or a community may well play a pert in detersining
whether decline and abandonmpnt by both tenants and landlords in

the face of inciplent slum formation will oontinue or be arrested .

NEIGHBOREOOD COOPERATIOR AND COMMURITY

ORGANIZATIOR
A program that weds the improved code enforcement eofforts

of the oity to neighborhood cooperation is New York City's Reigh~
borhood Congservation Program. This recently organized sffort

6zaotton.nanic&pal Research Bureauw, Improvimg our Neighe
borhoods (Boston, January, 1962), p. viil. —RA S e




draws on all the inspectional services of the city for s campalgn
of code enforcement in designated city distriocts. Included 1

& program for iamproving tensant housekeeping practices as well

a8 & congultation service whereby landlords can lesrn of oppor-

tunities for financing capital 1mprovamanta.63

Increased sur-
veillance of buildings and the intensification of the whole #odt
enforcenment process is jointly financed by the nn&shbérhmod
organizations and the city. In one pilot project under this
program where 954 violations of housing oodes were uncovered by
preliminary inspections of a single city block, 15,4 £ of the

violations were ctallﬂoutstnadlag 8 year after notification to

the owmers tnvolvud;éu

One optimistic observer of the program put his evaluation
in these terms;

This neighborhood conserveatien approssch appears to
have in 1t some promicze for helping create strong
neighborhood compunities out of gray sarees whioh
have not yet passed the fall-safle point of desteri-
oration end decsy, and it demonstrates the need
end wisdor of localizing municipsl services, Its
prinocipal strength conaaégraa the direct commit.
ment of ¢ity government.

Citizen and community organization participation in code

jpnforcenent can be of great significance in a community's con-

63g11zabeth Van Hoorn, 9ps €it.s pp. 36-38. =
64114, <

653aues V. Cunninghsm, Th B
Pane, Indiena: Fides Publishers, I




fronting housing problems. Since great difficultiez face indivi-
duals in terms of landlord recalcitrance and lax city code enforcel
ment efforts, citizens must expend systematic, organized and
assiduous effort in seeing to it that codes are enforced and that
services are provided, Community orgenizetion often seems to
provide an sppropriate medium through which necessary pressure
can be brought to bear.

Even when organization such as this has besn achieved
however, problems still exist. A gulde to housing code enforce-
ment written sspecislly for community orgeanization use in Chicago,
instructs its readerz thuasly:

Appeay in court, where possible, to observe or to

participate in cases dealing with bulldings in your

community. Your organization may provide additional
witnesses and information to strengthen the city's

case in your behalf. The presence of representatives

of a community impresses upon olty enforcenment sgen-

cien the aoairzsana pressure for stronger enforce-

ment of codes.

THE FPEDERAL IRVOLVENMENYT

Recent approaches to code enforoement, from what we have
seen thus far, tend to emphasize reorganization and modernization
of treditional methods. Moreover, inter-sgency coordination and
cooperation with interested community organisgations typifies

recent patterne of activity in the fleld, The Federal government,

65Aaaoaiat1an of conuanity CQunailu of Ketropolitan
Chicago, Inc., LR an
by the Reighboy

!ﬁ#‘!




with its view that only a comprehensive approsch can be guccess-
ful in solving urban slum problems, has made several devicesw
besides the section 116 dewmolition program mentioned earlier--
available., In Urban Renewsl éons»rvatiun areas, for example,
financing of rehabilitetion for community upgreding has been made
avallable,

Under section 117 of the 1965 Housing Act, financial
assistance for code enforcesment was §ravided to cities in two
formss direct granks covering the cost of concentrated code
enforcement programs in designated aress and eligidbility of the
cost of enforcement activities carried out in an urben renewal
pro jeet areais?
In responee to the fmet that meny counties and small
communities lack financial resources snd manpower to develop and
execute housing code enforcement programs, the Federal government
hes mede funds svaileble for Urban Planning Assistence Programs.
The Kentucky Depertment of Commerce®’s efforts to assist local
entities in establishing or revising code enforcement prograns
represents a first attempt under this program. The total program
in Kentucky provides services to over 160 cities and counties

in the filelds of design, housing, codes, workeble progras assist-

Letter Number 345," Urban Renewal Administration (Washington, D.C

67Hbusins and Bome Finance Agency, "local Public Agenscy %
»
August 18, 1965).




ance, programming and budgeting end plannina.68 Recently a

*podel® Housing snd Unsafe Buillding Code was produced as a first
fruit of the Kentucky program,

CONCLUDING REMARKS: TOWARD THE EXPERIMERTAL
A brief description of one final approach to code enforce-
ment, & departure from traditional methods employed, is in order
before we consider slum housing rneozverxhip as an effeotive
device for bdringing about code complimnce, The “emergency
repalir® device has certain gqualities that, if auwoca:fﬁlly s~
ployed, provide an interesting alternative to traditional srimine.
al, equitable, or sdministrative code enforcement praetices. In
one variation, the judiecial process is by-passed for an adminis-
trative hearing of some kind where a olty may declare any code
vioclation & nulsance and, after adegquate notice and opportunity
for making necessary repalirs is provided, the ¢ity proceeds to
contract for repairsz. The owner is then billed for all ecosts
plus & certain per cent overhead. If he does not pay, the bill,
plus perhaps a penalty, is entered on his tax rolls and is pay-

68; 4tter to suthor from Ray Eatom, Director, Division of
Community Planning and Development, Departaent of Commerce,
Commonwealth of Kentuoky, Jenuary 12, 1967,




sble before & first nortaazo.69 This procedure assumes, of
course, economic feasibllity for the city, which would have to
provide some sort of administrative mschinery to carry out
rehabllitation, HMoreover, a prior lien law might be necesaary
so-as to assure eventural recovery of monies spent.

A progrem of thﬁs kind, some have suggested, would be
effsctive where landlords £ail to: mske legally required improve
ments voluntarily and should have further encouragement at the
| national 1eve1,?®

This discussion of code enforcement practices has been
topical rather than systematic and analytical, leaving aslde,
for the most part, s discussion of nurber of dwelling units
rehabllitated, cosats per room end other such technical matters.
Ky purpose has been to apprise the reader of the importance

6931n¢1;1: Powell, 8 ,

f‘.otlcos in 24 Yedium-Sized AR ," A LKepo:

: ' ng lLeague of G ; E1 IMcp Pl‘@m 5’

zhc &ushor a8 Consultant to sho Lcugae {Cincinnati, Decexber,

1965), p., 8. An example of a further variation on the “smergency

repalr' thant 13 contained in sections 1084110 of Chapter I of
v and el Bul ing Code, Model Ordinance Number 101«A

50 B s @ 5y the Division of Community Flanning
and Davclopuent of tha Kentucky Department of Coamerce; in anoth-
er case, certain housing conditions ere declared to be a nuissnce
by city council resclution and a “special assessnent” is levied

against the parcel in guestion, (Nontebello, Celifornia, Munici-.
ga%_g¥g“ (1966), Ordinance 1210, sections 3500~3511). Altgaaéﬁ

8 type of remedy for substandard housing is currently used in
en extremely limited number of actusl cases, it is worthy of be-
ing noted because of itz similarity to some of the proocedures
employed in slum housing recelvership practices,

70%rigaby, ops oit., p. 306,




of housing code enforcement as an slement of urban rodavclép»
ment, to discuss some of the economic, administrative, and
numan problems that make code enforcement diffieult, and to
outline only & few of the traditional, governmental, snd ex~
perimental approaches to code enforcement that have been devised
to meet urbsn housing problems.




CHAPTER II

SLUE HOUSING RECEIVERSHIP AS A HODE OF
NUNICIPAL HOUSINKG CODE ENFORCEMERT

EQUITY COURTS ANL CODE ENFORCENMERT

The obstacles to code enforcement seem to center on the
adminietrative, rather than the judicial question, since "it is
goenerally noted that relatively few cases go %o aaurt.*71 *pere
suasion 1s the major means of correction*’ and apperently most
landlords ere willing to obey orders to comply with housing codes
once they are told of deficienciep, FHowever, Jjudiocial-~both
criminal and equitable--remedies have been employed in cases
where recalcitrance has led to inaction detrimental to the com-
mon good. The preceding dhsoussion touched on the criminsl ap-
proach toward code enrornalunt.kﬁicauasiaa the smallnesa of f{ines
imposed and perhaps suggesting reasons why some people interested
in bringing about code complisnce have opted for civil proceed~ |

7lontario Department of Municipal Affairs,
A :_ ,suanar' of Ex-oritnne 1n sclactod A2

eport Frepared
Qntar&o, 1961). Ps 60
721034,




ings in 4ifficult cases involving hard-core slumlords,.’5

Certain adventages derive from equity proceedings that
make such actlons sppropriate in some code compliance cases, An
equity or chancery court 1s especially well equipped to handle
*problen” cases of code compliance becsuse of the inherent flexe
ibility that, slwmost by definition, charscterizes equity. Hard.
ship cases, such ag the 8l.year-old owner of the bullding Martin
Luther King tock over in Chicago, ¢en be handled without the
erbitrariness that may characterize the strict *letter of the law®
approach of a regular court of law or the limitastions of a purely
*sduinistrative® approasch, Noreover, *hard-core”® slumlords who
slude enforcement proceedings can be deeslt with harshly, if
neceseary. Equity proceedings, on the other hend, tend to be
expensive end time consuming, requiring careful case preparstion
and pressntation to what may prove to be an unaympathetioc bar
of justice, Finally, it must be stated that equity proceedings,
when they are aimed at recalcitrant landlords, may be harsh
remedies, constituting, sccording té oritics, s virtusl expropri-
ation of property.

Among the eguitabdble remedies employed in housing code

enforcement sctivities, mandatory injunctions and receiverships

73Legislative Drafting Reseersh Pund, Leigl Remedies in
gguuigg Code §E§o§gonsnt in New York City, opscit. e a on-
ment ol oriminal proceedings has on rwew-ncgﬂiﬂ because of
smsllness of fines, difficulty of proving criminsl intent, etc,

in favor of civil sctions "1tb‘f§§"%§2§ fines that would mske
fallure to comply uneconomicsal eed,




Fmrit our attention here.

MANDATORY IRJUNCTIONS

When violations of municipal codes have proved to be
partieularly hazardous to tenants, mandatory injunctions have
been obtained from equity courts to require “an owner elther to
repalr or to vacate his building. Fallure to odbey can result in
la civil contempt citation, the demolition of s building 'in &
erous and unsefe condition or uncompleted and abandeoned,' or
receivership,*’? The City of Chicego, one of the few citles to
enploy mandatory jiajunctions extensively, 1ssued suoch orders
lagatnst 153 buildings in 1965.75

Kandstory injunctions ere seen as incomplete remeiles,
however, requiriisg contespt procesdings and further litigation
before actuel rehabilitation or demolition is begun. Where
statutory authorizstion has existed, receiversihave been appointed

to manage snd rehabilitate buildings in violstiom of munieipal
76 ’

codes.

7%78 garvard Law Review, op. git., p. 827.

75c1t3 of Chiosgo, Workable Pra:ra& fer Communli ty lmprove-
nant)(l?ésgg Departaent of Le ; \ ) ‘
s Peo .

™, ’f . onship‘(ﬂnlvcraitw‘ef ehlcasu Law Sehool,
Bovnbox, 1956}9 Pse 3o




RECEIVERSHIPS

The use of receliverships in ocode enforoement activities
is & fairly recent development, although this equitable remedy
is well sstedblished, HMNunlcipalities have traditionslly had the
power to abate nulsences. Rhyne points out that:

It has been held that under its general police power

a eity is suthorized to suppress and abmte nulsances.

In the exeroise of its police power s local legislative

bady may snact and enforce police ordinances to regu~

late or prohibit a thing or act of such s nature that

1%t may become a nulisance or may be injurious 1f not regu~

lated or sbated. « « . The abatexent of nuisences is a

part of the governmental power of a munieipslity whioh,

with the right of summary actjion, iz a comuon law

power under the police power,

Under the equity power of the courts, receivers have
been appointed as trustees for such things as railrosds, publisc
utilities, and corporations undergoing reorganization and in
need of management until final dieposition of the case hes been
decided, xn brief, "the purpose of a receivership is the
preservation and proper disposition of the subjeot of litigation.
The sppointzent of a receiver , , » is not made for the purpose
of destroying the rights of persons, but rather, that their
rights ey be nade more seoure., BSuch preservation ordinarily is
of rights as they exist at the time of the appointment of the

receiver, and the recelvership operates to such ottcet¢‘7a

77charles 3. Rhyne, %unia%gg% %% (Washington, DeC.s
Bational Institute of gunxai cers, 1957), pp. 546-547,

7845 smerican Jurisprudence, Section &4, Purpose and
Hature of Receiverships (1943). |




Normally, the remedy of receivership, wherein s trustee is
appointed by the court to hold or mansge property pending final
d&aﬁuéition. is resorted to only where thnfn is no pdeguate
legal or other remedy.

But, as in the cases of public utilities and reilroads
in the pset, the role of receivers has been expsnded so that
swhere the court is concerned not only with the interests of the
immediate parties, but also those of the publie generally, the
powers of the receiver are cnxuzgad beyond those of s simple
custodisn.®” It is by analogy and sdaptation of traditional
legal practice that equity courts have in recent years sppointed
custodians or receivers for slusm buildings in violation of
municipal codes in order to effect code compliance where land-
lords have failed.

Slum housing receiverships, like mandatory injunetions,
are drastic remedies intended to supplement normsl code enforee-
aefit techniques and are ugeful in bringing pressure %o bear on
herd-core slum lendlords who are either unable or umwilling to
keep their buildings in proper condition. HReocelvership aims
at breaking the sycle of inaction and negleet and deterioration
by limiting the number of slternstives open te slumlords, Withe
out the threat of drastic action on the part of c¢ity officials,
landloyds of badly deterilorated bulldings have seversl altema.

?9mtt’ Ope 8lte, ps 2




tivea. A landlord may choose to neglect hiz building, to the
detriment of his tensnts, and merely collect as much rent as
possible for as long as poseible. Under these circumstencea,
he takes advantage of the fact that the eity's code enforcement
sgencies and staff capabilities are such that often his setivi-
ties will not be :uncovered for some time, ‘In the event the
slus landlord is "found out,* under normal conditions, he still
has alternatives. He may choose to pay the small fine that is
often imposed for criminal convictions in code violation cases.
Moreover, he may hope that he can stall off the suthorities
until he sells his property. The slum landlord may choose to
rehabilitate his property., We have seen how the federal govern-
ment's efforts in the field of housing are beginning to nske
financing more avallable,

Receivership, as & kind of ultinmate wespon used to
schieve quick repair of sound but neglected buildings, tends to
limit the alternstives open to chronic c¢ode vioclators. "Once
the threat of losing eontrol over the disposition of property
is soctually held over the head of a slumlord, he is faced with
the cholce of either bringing his building into code compliance
or having 1t done for him--and at his expense--by a court
appointed rocciv«r.'aa If a receiver iz appointed to carry out
the rehabllitation of & building, the resulting expenses incurred

aelntorvltw with Mr, G.H. Wang, Assistant Director,
Chicago Dwellings Association, February 28, 1967, Chicago, Ill.




have, by statutory authsrity grented where receivership is
practiced, become liens on the property's rents and profits prior
to all other encugbrsnces except taxes. HNaking resulting liens
*prior® to all other encumbrances has been necessitated by the
economics of rehablilitation of deteriorated bulldings in marginal
nelighborhoods. Prior liens detter the chances of recovery of
expenzes, for many such bulldings are alresdy mortgaged close to
the full exten® of the market value, and the saleabllity of
resulting "recelvership certificates® is enhanced by an assurance
that money will be fortheoming from rente end other issues of

the rehabilitated bulilding. In the end, when rehabllitetion is
conpleted and resulting indebtedness pald off, control of proper-
ties fallen inte receivership is returned to the owner of title
snd the receiver discharged by the court of juriddietion.

SLUM HOUSING RECEIVERSHIP IN ABERICAN CITIES

Curious as toc how the experiences of clitlies varied with
respect to slum housing receiverships in eode enforcement actil-
| vities, I set out to develop a questionnsire that would be use-
ful in understanding the practice of code enforcement in general
and receiverships in particular, A copy of the questionnaire is
sdded to this study as Appendix A,

Ninttoqn cities thought to be utilizing the recelvership
remedy in code enforcement activities were gueried as to tﬁc |
operations of their programs. Although authority for receiver-
ship existed in six of the cities, the remedy was employed in




only two cities, New York and Chicago, on & sczle great enough
50 a8 to justify somewhat intensive treetment. (Appendix B con-
tains a deseription of the methodology employed in gathering
data on the practice of receivership for this study). A brief
treatment of receivership in §ha four other cities, Reriden,
Connectiont, Plainfield and Trenton, New Jersey and S5t. Louls,
Missouri, is in order before we proceed to & conslderation of
recelivership in New York amnd Chicago.

In KMeriden, Connecticut, receivership as a remedy for
slum housing firest became avellable by the pessage of an enabling
aot (Public Act #554) which was enacted by the 1965 session of
the Connecticui General Assembly and is incorporated into the
Genersl Statutes es Section 19-347a through 19-347h. The statute
permit the adoption of the sections by local ordinance and pro-
vide for the appointment of aa suthority ("the chief exscutive
of such municipality or his delegate®™) in the event that an
order to abate s nuleance is disregerded; the appointment of a
receiver of rents; the scope of the liadility of the owner; the
payment of expenses and the use of municipal personnel to essist
the receiver; the discharge of the receiver; the rights of mort.
gageea or lienors who have expended money in payment of expenses
properly charged the owner and the resoveries (a prior lien pro-
vision); and the creation of & tenement hous operating fund, to

=
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of Jenuary, 1967, however, Meriden had not yet adopted the legis-

pe funded by the appropriating body of the :nnioipulity.al As

letion permitting the use of receiverships,

In Plsinfield, New Jersey, certain sections of the city's
Property Malntenance Code relate to receivership, Only bulldings
with two or more dwelling units are covered by the receivership
provision, which is closely tied to a section on registration of
bulldings. In the code, when a violator of the provisions of
ocoupanoy oodes disregards the order of the Public Officer to cor-
rect the violations,"upon resolution duly approved by the Com-
mon Couneil, [Eha Pudblic ericaiﬂ nay cosmmence an saction in the
Superior Court seeking appointment of the Publlie Officer as
Heceliver ex officio of the rents and inoome from the sald proper-
ty." The rents ares used to secure code compliahee, defray costs
and expenses of recelvership and pay the e¢ity for any fines or
penalties with sosts which may have bees imposed, In Plainfield®
code provisions, a mortgagee of the property may be nominated
receiver, but a specifie provision declsres that "no fees shall
be allowed the Receliver or his Counsel for acting as such Receiv-

er or counuol‘*az

sixnttcr to author from Joseph P. Noonan, Assistant Cor-
poration Counsel, City of Neriden, Conmecticut, January 11, 1967.

82¢1ty of rFlainfield, New Jersey, ty Maintenance
Code (Adopted July 1, 1964}, Sections 5.06§§§ %§§§u35 5.05-18
and 11,01,
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¥r. Edward Sachar, Corporation Counsel of Flainfield,
explained that Plainfield *has not used the recsivership progranm
g it 1s too costly® and, he found, that "using other methods
such s postipg & bullding *unfit for human habitation' and
prosecuting the owners gets ro:ult:.‘83 Alfred A, Schmidt, Pub-
1ic Officer of Plainfield, explained the rationale behind the
original receivership provision whersin only buildings with five
or more dwelling units were conSidered apt for receivership:

our receivership provision applies to fide and over

family dwellings since we tied it in to the Section

on registration of dDulldings. You will note that

the new amendment to Seotion 1l now stipulates reg-

istration is required for two or more dwelling units.

The original ides was that procesds collected while

in receivership would not be sufficient to take eare

of necessary rgggirw in dwellings under epproxinmately

five famillies,
Mr, Schmidt®s comment on the use of recelverships was that it
is too 'cnabaruana# and that other modez of code enforcement
have proved effective in the paat for ?lalnfitld*85

The city of Trenton, New Jersey responded that there
existed a looal ordinence (ordinance 63-.38) inm its code for slum
housing receivership. In Trenton the Chief Housijg Inspesctor
would sot &s receiver for strustures, but some flexibdility would

be ellowed, A recalcitrant landlord, 1t appears, could carry

83Lett‘r to author from Edward Sschar, Corperation Counsel}
Pleinfield, New Jersey, Janusary 24, 1967.

B4 etter to author from Alfred A, Schmidt, Public officer]
Plainfield, New Jersey, February 16, 1967.

851 etter to suthor from Alfred A. Schmidt, February 10,

L1gs2,




out his own rehabilitstion with supervision from the receiver
and the receiver could, if it were appropriate, recommend demoe
1ition of the praparti. In Trenton, no receivers have ever
been appointed for bulldinge. Perhaps the lack of & prior lien
provision stands in the way of the use of receivership es a
renmedy.

In 1966, the City of St, Louls, Hissour!l psssed a loosely
drawn receivership ordinance, specifying that a disinterested
psrson, appointed by and asting at the discretion of the Circuit
Court, would ac¢t for the purpose of keeping, preserving, and
panaging the property subject to litigation. While the ordinance
granted the receliver authority to place a lien upon receivership
properties, it did not give the lien priority over existing
cﬁcnahraneen.

Kr. James J, Wilson, Assistant City Counszelor of 3t.
Louls, described the city's early experience with the ordinance:

After the ordinance was passed, five lawsuits were filed

requesting that a receiver de appointed The Ciroult

Court of the City of St. louls felt that 1t would not

appoint a receiver until the Supreme Court upheld the

validity of the ordinance. The Cirocuit Court proceeded
to declare the ordinance invelid, and the appesl has
now been taken by §2‘ City of st. Iouls to the Supreme

Court of Kissouri.

BECEIVERSHIP IN NEW YORK CITY
Hew York City, which hes had the longest history of

36Lottcr to author from James J. Wlilson, Assistant City
Counselor, St. Louls, Missouri, March 10, 1967,




experimentation with the receivership remedy, enacted a prior
lien law in 1937 to supplement an slready existing repalr law
authorizing correction of housing violations by eity authorities,
This prior lien law enebled the city to make needed repalirs and
to have & lien prior to the mortgage for costs incurred, One
year later, in Central Savings Bank v, City of New Yb:k,s? the
law was successfully challenged in court and declared unconsti-
tutlonal for procedursl reasons:

The court found the gtatute procedurally defective

in that the mortgagee was glven no opportunity to

be heard and could not even question the smount of

the llen placed ahead of his mortgage. Compelled

to *git 1dly by' while the vslue of his lilen was

being diminished, the mortgegee, the court took

paing to point out, "is given no opportunity for

& hearing and cannot question the ressonableness

or the amount §f the expense. The result of this

procsdure is that the Nortgagees pay for all the

inprovexzents and alterations without heving been

given their dey in court or afforded any hearing, 'S8

In 1962, because of the scuteness of Kew York's housing
shortage, a bill drswn up by the Special Committes on Housing :
and Urban Development of the New York City Bar Assocliation was
adopted, The law studiously avoided the migtakes of the past,
providing that proper notics be given to parties of interest and

barring foreclosure of property to cover coste of rapazrs.ag

2?9 Hi!t 266’
(1939).

88me Centrsl Savings case is treated !n‘%§§§%1§§§§£§5352
of gﬁiwﬂ. 20 Appe. Div. 24 851, 248 N.Y.8. 24 ' o
89The provisions of the 1962 Receivership law, then pend-

'gihf,g“‘ftﬁ‘?fﬁP;’ta‘”! 2§:cg§:g§ in New York Times, Marech




The new provisions for repairs with special liens treated of
those nulsances which constituted *a seriocus fire hazard or is
a serious threat to. life, health, or aafutx.'go

In 1964, the new receivership law was challenged in the
courts on the grounds that it violated due prooess and it was
an unconstitutional inmpafrment of a mortgagee's contractual
rights, The court declared that due process was sexrved by the
1962 receivership's amended provisions and that all contracts,
slthough considered sacred by tradition, are subjset to the
reasonable exercise of the state's police power, In the Eppel-
late court's words:

If the legislation before us 'is addressed to @

legitinate end and the messures taken are resason-

able and appropriate to that end,' it may not be

stricken as unconstitutional, even though it nay

interfere g}th rights established by existing
contracts,

The decision on the New York receivership law is seen
az Deing consiptent with statutes traditionally Justified on the
bagis of the state's police power.

As a geners]l rule, a statute wlll be upheld so long

as it bears a substantiasl relationship to publie

health, safety, or morals and is reasonably adapted

to utggina the sxigencies that cccasioned 1ts enacte
nent,

90%ew York ¥ultiple Dwelling Law, Section 309 (e},
91in ge Department of Buildings, pp. 436-437.

9263 niohiggﬁ %ﬁ' Review (1965), *"Prior Lien on Rents and
Profits Upheld as s He of Plnaneing RBepalrs--In Re Department
of Buildings." ‘




Under the receivership lew, a special unit of the
Building Department handles casez that may be deemed appropriate
for the receivership sction, The bullding must constitute a
serious threat to health and safety, but must be basically sound,
An order to repalr within 21 deys is 1ssued, In the order is a
l1ist of the violations in existence, All parties of interest
to the propotty are notified that unless the nuisance is abated,
application to the Supreme Court for the appointment of a recelv.
er will be made, If complience iz not achieved through the order
to repair, the oity applies for an order to show cause why the
commissioner of the Department should not be eppointed receiver
of the property. At the court hearing, sany party of interest
can contest the Jjustice of appointing a receliver for the property
Moreover, the court may allow the owner, mortgagee, or lienor
to undertske upcoding of the bullding within a specified time
limit, If the parties of interest fall in upgrading the condi-
tion of the duilding, the court-appointed receiver is then
ordered by the court to carry out the rehadllitation of the
building in guestion and is given asccesz to the rents and issues
of the property, The receliver draws on a special revolving fund
provided for by the recelivership law end holds a prior lien to
insure his recouping the monies expended in receivership. VWhen
the orders of the court snd the receiver's expenses and fees
are recovered, the receiver is discharged,

As of December 31, 1965 (unfortunstely the latest figure

———




aveilable at this time) 679 builldings in viclation of New York's
various codes and ordinances relating to ooccupancy hed entered
gome phase of the receivership process.93 Actual appointment of
a receiver had been effected in 115 ceses (about 17%). 1In 216
ocases (about 32%), proceedings were digeontinued because of total
or substantiasl compliance, In 161 cases (about 244}, proceedings
were pending, waliting for time limits to run out, awalting ap-
pointsent of a receiver, esto. In 187 cases (about 28%), applica-
tion for recelvers had either been denied by the Supreme Court

(2 cases) or proceedings had been discontinued for lseck of
feasibllity for receivership (185 aasca).g“ Although the use

of recelverships has come at a high aast.95 code compliance has
besn effected in almost twice the number of bulldings than those
that have ended in sctual appointment of receivers (17% v. 32%).

RECBIVERSHIP IN CHICAGO
Whereas in New York, the complicated provisions of Seetion|
309 of the Kultiple Dwellings Law authorize receivership, in

93cAty of New York, Department of Buildings, Annual Reporti
1965 (New York, 1966), p. iOB.

9%1b1d. Percenteges computed from Building Department
figures.

95&he Commissioner of Bulldings estimated the ecst to be
about §25,000 per building, Concerning the recovery of funds
expended in receivership programs: *The city has spent $1,5
zillion on repalring such bulldings since the receiverzhip law
went into effect in mid 1962, but lacking the power of a prior
lien, it has get back lesz than 10% of that outlay.* New York
TlIGl, April $ 1965' 2131,




I1llinolie the authority for receivership is granted under general
equity powers derived from a law suthoriging an injunction to
raqﬁira compliance with housing codes. The law, whioch authorizes
a prior lien ss in New York, provides for the sale of resulting
*receivershin certifiocates® to cover the costs expended by
receivers,

If upon application hereunder, the court orders

the appointuent of 2 receiver to cause such bulld.

ing or structure to conform, such receiver may use

the rents and issues of such property toward repelr

and rehablilitation of the property prior to and

despite any assignment of rents; and the court may
further authorige the rscelver to recover the cost

of such repalr and rehabllitation dy the issuance

and sesle of notes or recelver's certificates bearing
such interest as the court may fix, snd such notes

or certificates, after their initisl issuance and
transfer by the receliver, shall be freely transfersble
and when g0ld or transferred by the receiver in retwrn
for a valuable consideration in money, material, labor
oy services, shall be a first lien upon the real estate
and the rents and issues therecf, and shall be superior
to all prior essignments of rents snd all prggr existing
lienz and encundrances, ¢xoept taxes . . « »

Unlike the Kew York practice where single and 2.family dwellings
are somewhat neglected in code camplisnce activity, the Illinoils
law has been used extensively in this srea.’?

(1965) 961111n01s Revised sStatutes, Chapter 24, Seotion 11-31-2
965},

971me New York Times reported (April 3, 1966, p. 50) that
an 8 million federal grant for concentrated program of code en-
forcement and sight improvements in deteriorated neighborhoods
was being held up becauss of the lack of eingle and 2-family pro-
vigions in the city'es codes, Around 138% of the buildings handled
by the Chicego Dwellings Association (which currently acts as
receiver for the bulk of Chicsgo's receiverghip csses) fall into
;gn :1251. or Z-~family cetegory. Interview with VWang, February

r 1967,




As 1n New York, receivers are authorized to collect rents,
secure additional financing as it is needed, conduct rehadbilita-
tion where it is appropriate, and return bulldings to owners
when code standards are met and all rehabllitation coats have
been redoupidd. In Chicago, receivers have been appointed since
1956, Unlike New York, receivership has been carried out not
only by public or guasi-pudblic agencies related to city govern-
ment, but also prefessional people, private corporatxonn and non-
profit corporations have been appointed by the equity courts.

In all, Chicego courts have appointed receivers for in excess of
500 Buildings.

FRIVATE RECEIVERS

Richard Sampsonr, president of the private, non-profit,
Community Renewal Foundation, outlined the difficulties involved
with the appointment of private receivers:
When a receiver is put in charge to rehabilitate a
building that the owner will not bring up to code
specifications, his work is made almost impossible ., . .
by his 139»11133 to borrow money to make the necessary
repalirs.
The problem of financing plagues all receivership efforts in
Chicago due to the fact that, unlike New York, the prior lien
provision of the recelivership law has not been tested in the
courts, It 18 anticipated that if the prior lien iz upheld,

Chicago's receivership efforts will be able to proceed on an

98Gh1aaso Sun~Times, July 9, 1964, p., 86,




*un-subsidized” basis, for recelvershlp certificates will beconme
saleable in the private market., As of early 1967, potential
certificatespurohasers hesitated because of a lack of falth 1#
the untested prior lien provisions of the receivership law,
Becmuse of the diffieulty of finding caepital to finance
rehabilitation, privete receivers without working capital have
sometimes defaulted and sought to be rellieved of thelr responsi-

99 Korsover, one party, scting as receiver,

bilities as receivers,
was held in contempt of court for acquiring title toroperties
for which he had been appointed receiver,
Riochard A. Keefe, 36, president of Novy Realty
company, 600 Rendolph St., was fined §5,000 for
contenpt of court yesterday by Judge Richard A.
Napolitano in Housing ocourt,
The punisheent was imposed because he acquired
 title to properties at 1100-06, 1001-05, 935 end
938-44 N, Wells Street--four slum bulldings for
which he was serving as court appointed receiver,

Hepolitano texymed his actions 11105&}5 and sald
he perpetrated a fraud on the court,ivo

THE COMMUNITY RENEWAL FOURDATION
In mid-1964, the non-profit Chicago City Missionary
Soclety, affilliated with the private, interfaith Community Renewal

Foundation, wes awarded a federsl demonstration grant of
{209,000 "for experimenting with the receivership technique to

99x11ton Worsek, who had been appolnted receiver for the
building Martin Luther King had teken over in Pebruary of 1966,
*"asked to be relieved because he had been unable to collect rents
from the tenants, three of whom were on public gid.®" Chicago
Tribune, Xay 27, 1966,

100chicago Tribune, September 28, 1966.




determine if it can be made to work in saving masny of Chicago's
clder apartment Buildings now in danger of becoming alums.”w1
By May, 1966, the foundation had carried out the rehabilitation
of one reeeivership building and was in the process of carrying

out repairs on seven others.

THE CHICAGO DWELLINGS ASSOCIATION

In the fall of 1965, the corporation counsel of the City
of Chicago began regquesting that the Chiscago Dwellings Assocle
tion, & quasi-public unit of the ¢ity government, be appointed
trustee in receivership cases. Chicago'’s sxperience with private
receivers had bo,u somewhat disappointing and, strengthened with
the new prior lien provisions of the 1965 receivership law, a
new approach toward receivership was tried,

The Chicago Dwellings aAssoclation, which operates from
state grant funds acquired through its parent organization, the
Chicago housing Authority, begsn acting as recelver for propertiesg
in late 1965, By the end of that yuai. the Assocliation had been
appointed receiver for six'bnAIG&ngs.laz As of Pebruary, 1967,
ascording to a weekly statistical Chicago Dwelllngs Asscesliation
statistical report to the mayor dated Februsry 24, 318 buildings
had fsllen into receivership.

of the 318 receiverships, involving some 3,349 dwelling

10lmpomas Buck, “Chicago Ploneers a Flan for xlddlcwxnnon?
Bousing," Commerce Msgazine (May, 1966), p. 47.

102¢4 ¢y of chie Worksble Progrsm for Community ;sarav*«




units, 186 buildings hed been discharged because of compliance,

demolition, or for other ressons, The Assoclation had completed
four rehsabilitation jobs by February 24, 1967, but owner rehabilis
tetion of receivership bulldings under CDA supervision wes either

103 The Assoclation

in progress or completed in 132 builldings.
had rehabilitation commitments for 15 structures as of January 31
1967, costing {3,900 per unit or §25,275 per building. The fif.
teen bulldings averaged between five and six units, having 85
units in a11,10%

Demolition of receivership buildings under Chicego Dwslle
ings Assoolation supervision was either completed or pending in
67 cases.

Assistant Director Wang estimated that about 25% of the
$248,000 spent on receivership bulldings has been reecvcrtﬁ.lﬂs

Kr. Timothy O'Hera, Assistant Corporation Counsel of
Chicago, pointed out that perhaps the biggest problem encountered
in utilizing the recelivership remedy is "the court's reluctance
to appoint a receiver at the first hearing that the city provea
it is entitled to such relief under the statute,” Elaborating,
¥r. O'Hara excoristed the "court's reluctance to grant the rellef

granted to cities by statute until after giving the owner ‘one

1031nterview with Mr. Wang, Pebruary 28, 1967.
1041144,
1051114,

>




more chance' seversl times,"™ This along with the equlity court's
failure to require an immediate answer by defendants in cases
of hagzardous structures, wasz a problem that stood in the way of

effective administration of eedes‘loé

CONCLUSION

Slum housing recelvership, as a node of égé enforecement,
has advantages that seem to make it an indispensable tool in deal-
ing with hard-core slum housing problems, but this equitable
renedy also has disadvantages that limit its effectiveness. It
cannot be doubted in any event, that receivership coccuples a
special plasce in code enforcement and that a definitive jJjudgment
at this time either in favor of or ageinst this remedy would be
premature,

In Illinois, - the doubtful constitutionality of the priox
lien provisions of the receivership statute clouds the future of
receivership~-especially in terms of funding the certificates
sold to cover the coste of rehabilitation. Nevertheless, the
Department of Housing and Urban Development recently decided to
*risk® federsl funds, in the form of a Seotion 314 Demonstration
Grant, on receivership in Illinnil.la?

Asguming the constitutionality of receivership, however,

Ioénr. Timothy O'Hars, response to questionnaire, Janu-
ary, 1967,

1071nterview with Mr. Wang, February 28, 1967.




several signifioant disadvantages are assocliated with thise
remedy., It is pointed out that the fine legal procedure necess
sary to assure due process of law makes this remedy cumbersome
and Aifficult to carry out,

The legal procedure, neoessarily, must be handled

carefully, so that the courts cen legally invoke the

receivership sanction, In Chicago, for exemple, it

hes been found to be difficult to properly serve notice

on all owners of record and others who have interest in

a property, as is legally raquirngé This has slowed the

recelivership program in the oity. 8

The recelvership remedy, no matter how well Jjustified in
terns of providing safe and healthy surroundings for tenantas, is
8 drastic remedy that virtually expropriates property rights
from owners and mortgage holdeérs, An owner of property that falls
into receivership can lose control of his property for as much as
fifteen ynars.leg Under the ciroumstances of equity proceedings,
property rights must be csrefully balanced sgainst the dignity
and rizhts of tenants and the power of the state to provide fer
the gensral welfakve, The traditional attitude of courts has been
to favoy property owners rather than tenants., In an interview,
¥r. Timothy O'Hera, Assistant Corporation Counsel of Chicago,
indicated that 1t was his experience in equity proceedings that

loéal chanoery courts favor even the most negleotful owners over

Ianrunk T. DaStefano, "Comments on Code Enforcement in
Washington, D.C.,* A statement prepared for delivery before the
Cozmittee on the Distriet of Colugble, United States Senate,
washington, D.C., August 4, 1966, p. 6.

10978 pervara Lsw Review, op. oit., p. 828,
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the oity's attempts to induce code compliance throggh equity
praoacdinga.lig

The question of economice enterz the picture in receiver-
shlp at several points. Perheps the biggest problez is that of
determining whioch properties are apt for receivership., The
criterion of "most hazardous® negleots the factor of economic
feasibility. Often, the most hazardous bulldings are the least
econoniocally feasidle for rehabilitation.

*In the case of receiverships, the rental proceeds nay
not be adequate to cover costs . . «+ ,*111 resulting, as we have
seen, in a serious depletion of a "revolving fund® that say have
been eztablished to provide seminsl funds for receivership.
Partly becsuse of the past lasck of prior lien provisions in
recelvership laws and partly becsuse of the eeonomiecs of rehablli«
tation, receivership has falled in the past to recover monies
spent, Notwithstanding sociel benefits of great worth, receliver-
ship hag not been an economiocal astivity., Moreover, from the
suyvey of modes of code enforcement in Chapter I, it is apparent
that incressed rents accompany rehablilitation of structures,

The thrust of current thought regarding approaches toward
urban redevelopment is in the direction of s community of sres-

wide approach, Federally insured loans are easier to come by

1101nterview with Timothy O'Hara, Assistanst Corporation
Counsel, City of Chiesgo, July 19, 1966, Chicago, Illinois,
11 Department of Housing and Urben Development, %aggrt on
Proposal on Concentrated Code Enforcoement, A report prepal
ittee on Ranking and Currenoy, Weshington, D.C., July




for owners of property in urban renewal conservation areas and
code enforcement programe (like the Basltimore Plan) seem to empha-
size the "concentrated area® idea. Receivership, althought ad-
mittedly bnpleyed only a8 & last resart remedy to relieve hazardw
ous situations in housing, operates in the opposite direction--
1ifting up » single bullding from the mass of slum dwellings that
may surround it,

The complaint that the increased tempo of code enforce-
nent activities undertaken by the city msy be leading to a kind
of tenant irresponsibiiity hsa been raised and, perheps, has
relevance here:

The ensctment of the receivership law , ,  put the

eity squarely into the business of bullding repair

and rehsbilitation, Having been given the requisite

power to undertake the tesk, in popular expectation the

city now has the regponsibility for doing so. In fact,
in many instences, tenants no longer look to thelr land.
loxrds for satisfmction, but make their demands to the
city, As a consequence, other repalr progrsms (outside

the recelvership program) have now been undertaken 112

though 1t is too soon to asszess thelr effectiveness.
Recelvership should not be condueted in such a way as to foster
tcnant dependence on g&vcrnn-nt. The Chicego Dwellings Associs-
tion condusts a kind of tenant training program in conjunction

with its receivership sctivities that is designed to deal with

1127udan Gribetz end Fremk P. Grad, “Housing Code Enforce-
ment,* Journal of Housing (Cotober, 1966), p. 512,




Just this type of tenant incapacity independently to come to
terms with urban life. An inordinate number of such lnept and
hapless people seem to be found in hazardous or unhealthy housing
surroundings, |

In congluding this discussion of disadventages incldent
to the employment of the reselvership remedy, the danger that a
recelivership progranm may become a politicel expedient wherein
*showcase” structures are produced must be pointed ocut. Notice.
adble improvement in a bullding at phenomensl sost mey pay divie
dends in terms of soothing civil rights groups, for exsmple, that
ery out for improvements in inner olty houninz.113

Mr. Frenk T. DeStefano well summed up the problem of the
receivership remedy in code snforcement aetivities when he
rointed to the "asdministration gap" that may develop in operating
s receivership prasran.llg In his view, receivership should not
become an sdministrative tool because of the problem of msnaging
many trusteeship bulldings. He polnted out that, presently, the
New York Real Estate Department is not equipped to handle the
administration involved in recelvership,

Instead, he asserted that receivership's main value

derives from the psychologfocal effect that the thought of losing

113¢3 miohigan Law Review, op. sit., p. 1309,

1141nterview with Kr, Frank T, DeStefano, Assistent nxru¢§~
or, National Assooiation of Housing and Hedevelopment Officials,
Kovember 28, 1966, Washington, D.C.




control over property has on ret¢alelitrant code vioclators. For
DeStefano, an optimum number of receiverships--enough so as to
generate ghc de;xrﬂderruat. but not enough 20 as to createan
overwhelming edministrative problem..should be sought,

*Hecelivership,® according to the then Deputy Commissioner
of New York City's Department of Bulldings, Judsh Gribetz, “is
the only legal weapon that generates sctivity by all perties who
have sn interest in the property. Property owners who studicusly
avold service of eriminal process suddenly appear at the depart-
ment's offices to persomally request the opportunity to comply
with the violation schedules im order to eWid receivership,*!15
The psychological-esononic effect of rtnciicruhip proceedings
seexs to have a great effeet on chronic code violators., From the
figures presented in considering both New York and Chicago's
revselvership programs, it is apparent that private rehadilitation
is induced when the threat of receivership is:near at hand. The
Chicsgo Dwellings Association®s number of completed rehabilitation
Jobe was four as sgainst ninety-nine owner rehabilitations,

- In contrasting the effectiveness of receivership with
eriminel prosecution in housing code enforcement cases, FProfessor
Grad says that oriminal proceedings often generate fines, dut
do nothing about making elum bulldings more habitadle., Noreover,

3153udah Gribetz, "New York City's Receivership Law,"
Journal of Housing (July, 1964), p. 299.




For the slum dweller forced to oocupy grossly sub-
standard buildings--frequently with hundreds of vio-
lations--receivership slone provides certain removal
g:h;%ibgiitgfgagnxard: and, at lesst, minimum legal
Perhaps the bilggest advantage of recelivership prooceedings
over traditions]l modes of code enforcement is fts flexiblility

and the court's adility to maintain Jurisdietion throughout the
proceedings, During the receivership process, the owner of title
or the mortgage holders are sllowed to fulfill their dutlez as
landloxds by complying with housing codes, while both the xnna:vug
and the court is still within easy reech. And in e receiver-
conducted rehablilitation, court jurisdiction continues until uastw
are pald off completely,

At least circumstantial evidence exiats to the effeoct
that recelvership as a mode of housing code enforcement is more
likely to sunceed in large cities than in smaller cities. In
smaller olties it 1s more likely that there will be a lack of
qualified recelvers to ses recelivership proceedings through and
able financially to come up with the initial funding that seens
to be necessary in receivership cases, Also, the prodlem of
gelection of apt bulldings for this remedy assumes a large stock
of rundown buildings to choose from where the legel processes of

receivership will not be bogged down in court proceedings, In

116&#@131&%11: Drafting Research Fund, legel Remedles in
(Housing Code Enforcement in Rew York City, op. cfg.. PP 110-116.
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small citles where, perhaps, demolishing or posting *unfit for
human habitation® signe has slways proved satisfactory in induc-
ing ocode compliance, this stock of appropriate buildings would
not exist in great enough numbers to Justify e recelvership
Program,

Both New York City and Chicago recelvers go through a
thorough winnowing prosedure to select structures that are not
only hazerdous and unhealthy, but also that are legally process-
able and economically feasible for rehabilitation. Public supe
port for such a drastic remedy as receivership is necessary too.
In smaller cities there seems to be some kind of *visceral
attitude® that resists regulation of single and 2-family resl-
dences., A c¢ity that had a high rate of owner-occupancy and
single family residences might react unfavorably to receivership
in code complience cases, 117

A final judgment of slum housing receivership as a mode
of code enforcement is premature at this time, since the adapta-
tion of this legal remedy to code enforcement activities is of
such recent date. Already it is clear, however, that there is
2 place in urban redevelopment for this kind of innovative
approach in order to cope with chronic ocode violators who seenm

117%ew York City, the largest city of all, 1s an excep-
tion. $Single and 2-famlly structures are exempted from many
ocoupancy requirements,




to infiket with impunity the misery of slum housing aandit&ann
on disadventaged urban dwellers through neglect, through over-
erowding end perhaps through an inabllity or an unwillingness to
get things done, Receivership, along with cther esquitable reme-
dies adapted for use in the battle sgainst slums, while never
replacing the traditionsl, edministrative approsches toward code
compliance, seems to be a useful and effective supplesment that
holds grest promise,

Martin Luther King, speaking from the steps of his
*tyrusteeship* building on Chicago's west side in early 1966, hed
declared that the moral gquestion raised by misery-laden housing
sonditions was more important tham the legal question of property
rights and lsndlord prerogatives. Perhaps King was wrong in
dichotimizing the two,
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Date Respondent®’s Kame
Respondent’s Title
Reszpondent's Address

1) Year in which your receivership program started?

2) 1Is there specific enabling legislation relating to receiver-
ship? Yes___ No If yes, please cite

3) 1s there specific enabling legislation relating to lien
priority? Yes _ No___  If yes, please oite

4) Wwho qualifies for appointment as & slum receiver?
(Check one or more).

Professional Person
Private Corporation
NHon-Profit Corporation
Public Agency
Other (3peocify)

5) BHow does receiver of slum properties carry out his
responsibilities? (Please cheeck)

Yes No

R

Can recelver of slum building supervise owner rehabi-
| litetion?
—Call Teceiver carry out rehabilitation himself?
——8nl Teceiver recommend demolition?

6) Number of buildings, to date, that have fallen into
Teceivership?

7) Approximate average age of these buildings?

8) Number of receivershlip buildings brought into code com~
plisnce?

9) BEstimated average number of months elapsed from beginning
of litigation until court discharge?

10) Estimate average number of court nppaaranaé: necessary to
receivership casea?

11) Does your city have a federally approved and finsnced Urban
Renewal program? Yes No

TRR————




12)

13)

14)

15)

16)

17)

How does yecelver recover expenses (rehabilitation costs
and feesg) incurred in the course of receivership?

Criteria for property falling into receivership. 4 short
statement describing, from your experiencs, the criteria
used in determining which properties are apt for the
recelivership remedy.

What, if anything, has been your city's single biggest
problem in utilizing the receivership remedy?

Are there other problezs? Yes Mo Please explain.

Whet in your estimaetion, is your city's most effective
device, or combination of devices, for inducing housing
code compliance?

Vhat is the greatest gingle barrier to housing oode snforce-
sent in your city?
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In 1960, The Municipal Year Book reported that thirteen

cities had authority to place property in receivership to be
operated by the city with the cost of repalrs to be pald from the

118 These cilties were Chicago, Illinois; Los Angeles,

property.
California; Kensas City, Kansas; Tecoms, Washington; Lubboek,
Texas; lLockport, Kew York; Meriden, Connecticut; Montebello, Cal-
ifornia; wWhite Plains, New York; Baytown Texss; Bell, Celifornisi
Redlendg, California; and Sante Clare, Csalifornia., The cities
varied in population size from adbout 10,000 up to over 1,000,000,
The Departuent of Bousing and Urban Development queried
its regional offices in 1966 as to the practice of receivership,
updating the 1960 information, by reporting that five other
cities which now have this authority are Kew York, New York; New
Haven, Connecticut; Hartford, Connecticut; Trenton, New Jersey;
and Plainfield, New Jersey.!l9 mr, Frank T. DeStefano, of the
National Aszsoclation of Housing and Redevelopment Officlals, in

an interview, pointed out that in 1966, St. Louis, Missourl had

118'Hun1a1psl Bousing Codes," op.cit., pp. 322-328.

119Lctter to author from lLeo Stern, Acting Director, Hew
habllitation and Codes Division, Department of Housing and Urban
Development, November 21, 1966,
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initiated a recelvership program as "‘11.120

This brought to nineteen the number of cities with author-
ity to appoint receivers. Since each olty is different, having
experienced unique code enforcement problems, cordiel or hostile
attitudes and responses from courts, and operating under varying
legal authorizations,; e systematioc method of gleaning information
about receiverships was in order., A questionnaire was developed
for this purpose., Included in the questionnaire were gquestions
about the existence of statutory authorization--or, possibdly, the
lack of it-«for the appointment of recelivers and lien priority.
Questions about who qualifies for appointment as a slum receliver
and about how receivers carry out their responsibilities were
included in order to test the flexibility of the procedure, Cer-
tain statisticel information was required sabout the number of
buildings put into receiverahlp, the average age of the buildznsnl
the number of bulldings brought into ocode compliance through
| receivership actions and about time elapsed between court appoint+
ment and discharge, Finally, open-ended questions about the
oriteria used in determining which properties are apt for the
receivershlip remedy and sbout problems encouhtered in utilizing
the receivership remedy were included.

The guestionnalres were sent to the corporation counsels

in the nineteen cities., As the legal officer of a city, the city

1201, terview with Mr. Frank T. Destefano, Assistant Directe

or, Natlonal Associstion of Housing and Redevelopment Officials,
Rovember 28, 1966, Washington, D.C.
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attorney or corporation counsel 18 in the best position ﬁo answey
questions about receivership., In a few instances, follow-up
letters were necessary to clear up questions ralsed by responses,
In one instance, my inguiry was forwarded to bullding department
personnel for sttention,

Thirteen of the nineteen cities queried responded to the
questionnajire, but only two cities, Chicsgo, Illinols and Trenton,
New Jersey, actuslly completed the guestionnaire., Eilght oities
said that they did not have authority to appoint receivers for
properties in violation of housing codes., Three cities sald
either that they have such authority and do not use it, or that
such authority (as in the cage of Meriden, Connecticut) has not
yet been adopted from existing state legislation, Only one oity,
Chleaaa; sald that they have and use the receivership remedy for
slum housing cases. The corporation counsel of Kew York City
failed to respond to the questionneire, but it is known from
other sources that New York has an extanalvq recelivershlip program.
The results of the gquestionnaire are summarized in the following
Table.




TABLE

Authority NHo Authority
for Beoceivership for
c! t! ) I 3y ON180 1 P - LR ] {

Chicago, Illinois
Meriden, Connectiout
Plainfield, New Jersey
Trenton, New Jersey
White Plains, New York
Lubbock, Texas

Kansas City, Kansas
Tacoma, Washington
Redlands, Californisa
Hontebello, Californis
Santa Clara, Cslifornia
Los Angeles, California
St, lLouls, Missouri
Lockport, New York
Baytown, Texas

Bell, California

New York, New York (x)» {(X)»
New Haven, Conneatiout
Hartford, Conneeticut

TOTAL 13 6 2 8

3yed

X
X
X
X
X
p ¢
X
X

PP PP MW P M I

#*Inown from sources other than questionnaire returns.
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