nnnnnnnnnnnnnnnnn

Loyola University Chicago

Loyola eCommons
Dissertations Theses and Dissertations
1987

Probable Interpretations of Selected Sections of the lllinois
Educational Labor Educational Labor Relations Act

G. Robb Cooper
Loyola University Chicago

Follow this and additional works at: https://ecommons.luc.edu/luc_diss

6‘ Part of the Education Law Commons

Recommended Citation

Cooper, G. Robb, "Probable Interpretations of Selected Sections of the lllinois Educational Labor
Educational Labor Relations Act" (1987). Dissertations. 2458.
https://ecommons.luc.edu/luc_diss/2458

This Dissertation is brought to you for free and open access by the Theses and Dissertations at Loyola eCommons.
It has been accepted for inclusion in Dissertations by an authorized administrator of Loyola eCommons. For more
information, please contact ecommons@luc.edu.

This work is licensed under a Creative Commons Attribution-Noncommercial-No Derivative Works 3.0 License.
Copyright © 1987 G. Robb Cooper


https://ecommons.luc.edu/
https://ecommons.luc.edu/luc_diss
https://ecommons.luc.edu/td
https://ecommons.luc.edu/luc_diss?utm_source=ecommons.luc.edu%2Fluc_diss%2F2458&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/596?utm_source=ecommons.luc.edu%2Fluc_diss%2F2458&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ecommons.luc.edu/luc_diss/2458?utm_source=ecommons.luc.edu%2Fluc_diss%2F2458&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:ecommons@luc.edu
https://creativecommons.org/licenses/by-nc-nd/3.0/
https://creativecommons.org/licenses/by-nc-nd/3.0/
https://creativecommons.org/licenses/by-nc-nd/3.0/

PROBABLE INTERPRETATIONS OF SELECTED SECTIONS OF THE ILLINOIS

EDUCATIONAL LABOR RELATIONS ACT

by

G. Robb Cooper

A Dissertation Submitted to the Faculty of the Graduate School
of Loyola University of Chicago in Partial Fulfillment
of the Requirements for the Degree of
Doctor of Philosophy
March

1987

Copyright 1987, G. Robb Cooper



ACKNOWLEDGMENTS

Dr. Philip Carlin and Dr. Larry Wyllie deserve a special note
of thanks for their willingness to serve on my doctoral committee and
to provide encouragement and suggestions at each step during the
process. Dr. Max Bailey, who di;ected the study, was of particular
assistance as he helped me formulate the questions’ to be asked,
encouraged when appropriate and prodded when necessary. His
mentorship and friendship have been invaluable during the entire
process.

Mrs. Louise Groe typed the manuscript cheerfully, accurately
and helped me to meet seemingly impossible deadlines. Dr. Dick
Turner, my department chairman, was unfailing in his support and
encouragement.

Finally and most importantly, my daughters Katherine and
Elissa and my wife Lynn, put up with far too many evenings with daddy
and husband away from home. To them I owe an immeasurable debt and

dedicate this work.

ii



VITA

The author, G. Robb Cooper,/is the son of Daniel Roy Cooper,
Sr. and Authula (Powell) Cooper. He was born August 2, 1951, at Ft.
Lewis, Washington.

His elementary education was obtained in a variety of
elementary schools in the states of Washington and Oregon. His
secondary education was completed in 1969 at Puyallup Senior High
School in Puyallup, Washington.

In September, 1969, Mr. Cooper entered Oregon State
University, receiving the degree of Bachelor of Science in History in
June, 1973.

In 1977, Mr. Cooper received a Rotary Foundation Graduate
Fellowship. In September, 1977, he entered Edinburgh University
(Scotland) and received the Master of Science degree from the Social
Sciences Faculty in July, 1979.

In August, 1983, Mr. Cooper entered Loyola University School
of Law, receiving the degree of Doctor of Jurisprudence in January

1987.

iii



TABLE OF CONTENTS

ACKNOWLED Q’IENTS e & o o o @ e o & o * o o ¢ o o o

VITA .

CHAPTER

II.

III.

IvV.

VI.

VII.

.

INTRODUCTION « & o « « &

BACKGROUND AND CONTENT OF THE ILLINOIS

EDUCATIONAL LABOR RELATIONS ACT

SCOPE OF BARGAINING . .
UNFAIR LABOR PRACTICES .
UNIT DETERMINATION . . .
SUMMARY &+ & & ¢ o & o

REFERENCES + . + + « « &

iv -

.

ii

iii

19

89

128

186

190



CHAPTER 1 ’
INTRODUCTION

Collective bargaining in the public education sector has
increasingly become an issue that commands a great deal of attention
from school administrators, teachers, parents, students and the
general public. With increasing frequency, state legislatures have
responded to this attention by passing legislation that addresses the
issue of collective bargaining and public school employees.

Illinois joined the ranks of those states with legislation in

this area by passing the Illinois Educational Labor Relations Act

(IELRA) in 1983.

Statement of the Problen

The.central problem addressed by this study is the probable
interpretation of the Illinois Educaticmal Labor Relations Act in the
areas of scope of bargaining, unfair labor practices and unit
organization. These areas generated the most controversy during the
legislative debates and the interpretation of the statute in these

areas is of primary concern to teachers and administrators.

Purpose and Significance of the Study

The IELRA establishes a list of mandatorily bargainable
topics. However, it also provides that subjects which directly

impact on the mandatory subjects of bargaining are mandatorily



bargainable unless they are inherently managerial rights. The
determination of the scope of mandatory bargaining is important for
several reasons that are closely interwined.

First, the determination that a topic is mandatorily
bargainable means that management may not make unilateral decisions
in that area. Second, if a topic is determined to be mandatorily
bargainable, management's ability to alter policy in that area 1is
restricted. Third, most topics of bargaining involve monetary
expenditures either directly or indirectly. This budget involvement
means that the determination of a topic as a mandatory subject of
bargaining will have an impact on the budgetary process.

The determination of what constitutes an unfair labor
practice will have a significant impact on how schools are governed.
Administrative personnel will have to be sensitive to what
constitutes an unfair labor practice and amend their practices
accordingly.

The determination of what consititutes unfair labor practices
will also affect the collective bargaining process. Under the IELRA
both management and employee groups may commit unfair labor practices
during the life of the contract and during the bargaining process.
Practices which may have been allowable before the statute are now
proscribed and this will affect how both parties approach the
bargaining table.

Unit determination will establish which employees must be

dealt with as a group. This 1is significant because of the



difficulty of bargaining with either a single group representing
diverse interests, OT conversely, with many groups simultaneously.
This study will provide a basis for understanding how the
Illinois Educational Labor Relations Board (IELRB) will approach
resolution of these questions. It will also suggest probable

interpretations of the pertinent portions of the IELRA.

Nature of the Study

The nature of the study was a documentary research project.
All of the published reports of the IELRB from January 1, 1984 to
August 1, 1986 were read. This includes IELRB Opinions and Orders,
Orders, and Recommended Decisions and Orders. All of the legislative
history was read as well. This includes floor debates in the
I1linois House of Representatives and Senate on Senate Bill 536 and
House Bill 1530, the Governor's Amendatory Veto Message on House Bill
1530, and listening to the tapes of the Committe Hearings on House

Bill 1530.

Organization of the Study

This study is organized into six chapters as follows:

Chapter 1 contains an introduction, statement of the problem,
purpose and significance of the study, nature of the study, and
organization of the study.

Chapter 2 contains a discussion of the background of the

IELRA and provides an overview of the content of the statute.



‘Chapter 3 contains a discussion of the scope of bargaining
under the National Labor Relations Act, a review of the four tests
for determining whether a topic is a mandatory or permissive subject
of bargaining, an overview of the scope of bargaining under the
IELRA, and specific analyses of the bargainablility of teacher
evaluation, class size, teaching assignments and curriculum, and
conclusions regarding the scope of mandatory bargaining under the
IELRA.

Chapter 4 contains a general counsideration of unfair labor
practices under the NLRA, a discussion of unfair labor practices
under the IELRA with specific examples drawn from reported decisions,
responses to six specific questions posed regarding unfair 1labor
practices under the IELRA, and conclusions regarding unfair 1labor
practices under the IELRA.

Chapter 5 contains a discussion of unit determination under
the NLRA, an analysis of the statutory framework for  unit
determination under the IELRA, a discussion and analysis of IELRB
decisions dealing with unit determination, a discussion of
supervisory, managerial and confidential exclusions, a discussion and
analysis of decisions dealing with this area, and conclusions to be
drawn regarding this topic.

Chapter 6 contains a summary of the conclusions drawn in each
chapter, avdiscussion of the implications of those conclusions and

recommendations for further study.



CHAPTER 2

THE BACKGROUND AND CONTENT OF THE ILLINOIS EDUCATIONAL LABOR
RELATIONS ACT

The National Labor Relations Act (NLRA) was formed and
refined in three separate Congressional actions - the Wagner Act of
1935, the Taft-Hartley Act of 1947 and the Landrum~Griffin Act of
1959. The Wagner Act was clearly an attempt by Congress to
facilitate interstate commerce and to foster industrial peace by
removing barriers to the formation of unions. The Taft-Hartley Act
and the Landrum-Griffin Act both served to refine the process of
bargaining and the adjudication of disputes under the NLRA as well as
to clarify some provisions of the NLRA. The NLRA is found at USC
Section 151, et seq. An in depth historical examination of the NLRA
is to be found in Gorman (1976) and Meltzer (1977).

The important aspect of the NLRA for this discussion is that
it covers only employees of private industry engaged in interstate
commerce, NLRA Section 1(b). This limited coverage is in accord with
Congress' stated purpose in passing the NLRA:

eess to promote the full flow of commerce, to prescribe
the legitimate rights of both employees and employers in
their relations affecting commerce, to provide orderly
and peaceful procedures for preventing the interference
by either with the legitimate rights of the other, to
protect the rights of individual employees in their
relations with labor organizations whose activities
affect commerce, to define and proscribe practices on
the part of 1labor and management which affect

commerce.... NLRA Section 1(b).

However, this coverage excluded what has grown to become a



very sizeable segment of the work force, the public sector employees.

Without the protection of the NLRA, public employees did not
have the right for their labor unions to be recognized and they did
not have the right to Dbargain collectively on any 1issue.
specifically, they did not have the right to bargain over issues
dealing with terms and conditions of employment or the right to
engage in concerted activity in furtherance of those issues. As a
result of this lack of protection it was unclear whether unions of

public employees had any status at all. In fact, an early

Connecticut decision, Norwalk Teachers Ass'n. v. Board of Education,

83 A.2d 482 (1951), held that in the absence of statute or regulation
there was no reason why public employees could not organize a union.
However, that court refused to order the employer to recognize the
union and stated that there was no constitutional right to
recognition.

It is against this background that the Illinois Educatiomn
Labor Relations Act (IELRA) was enacted by the General Assembly of
Illinois in the summer of 1983. Governor James Thompson signed the
bill into law on September 23, 1983 and used his amendatory veto
power to alter its form. Under the terms of the statute, the full
force and effect of the statute came into being on January 1, 1984.

The history leading to the passage of the IELRA is
interesting in itself. Illinois, Chicago in particular, has long had
a reputation for being staunchly pro-union. However, Illinois was

the last northern industrial state to enact public labor law



legislation. On the surface, this appears somewhat incongruous,
especially since a carefully crafted labor-management relations bill
for public employees was regularly introduced in the General Assembly
throughout the late nineteen-sixties. (Scariano, 1984) However, the
bill never received much consideration from the General Assembly.
This puzzled the co-sponsors of the bill, Anthony Scariano and Abner
Mikva, because the bill was fair to both workers and employers.

Finally, Scariano went to see the Democratic leaders in the
House. They told him that the "administration” was against the bill.
He went to see then Governor Kerner about the matter. Kerner told
Scariano that he knew nothing about the bill and had no position on
it. It occurred to Scariano that when Cook County Democratic leaders
spoke about the administration that they were referring to the Mayor
Daley. He visited Mayor Daley and was referred to the deputy Mayor.
The deputy Mayor confirmed that the Mayor was against the bill.

When Scariano pressed for an explanation, he was told, "We
don't want our employees sitting across the table from us demanding
things—-they've got to ask and they must give things in return. We
can't get anything from them if they have the right to it.”
(Scariano, p.3.) When Scariano inquired as to what was expected from
the workers he was told, "Campaign contributions, workers in election
campaigns, endorsements, etc. ~ we just don't want them sitting
across the table from us as equals.” (Scariano, p.3.)

The exchange reported by Scariano explains why Illinois was

50 long in obtaining a public employees labor relations law. Giving



the right to public employees to organize and bargain would eliminate

the control over omne of the 1largest political assets of the

controlling political party.

when the IELRA did come into existence it was the result of a
sustained effort by the Illinois Federation of Teachers (IFT) and the
I11inois Education Association (IEA). Representative Greiman's
comments during the debates of May 18, 1983 make it clear how much
input the IEA had in the drafting of the bill. In that debate, while
discussing Amendment Seven of the bill, (a significant restructuring
of the bill), Greiman made the following remarks:

GREIMAN: "Thank you, Mr. Speaker, Ladies and Gentlemen
of the House. I did think that I should make one thing
clear. Amendment #7 is the product of a great deal of
effort. It is supported by both of the major teacher
organizations in this state, whom had significant input
into the crafting of it. And in accordance with the
desire of so many people to have labor peace, it was our
effort and it remains our effort to bring management
into the picture on a meaningful negotiating basis.
Accordingly, I convened, and chaired....more or less
chaired a meeting with management people last week. I
have been getting back some material from them. Today,
we are proceeding, the managers....the four managers of
this Bill, chose to proceed on the Bill, and that do now
and this Bill arriving on the Governor's desk, that it
will...that it is written in stone or that it will not
be changed. And I wanted to make clear to those
organizations who have contacted me, some of whom have
provided me, just yesterday with proposals for changes
of language, certainly that is possible between now and
the moment when this Bill reaches the Governor's desk.
And I didn't want them to believe that there was any act
of bad faith or any act to which would foreclose
consideration of other issues. I believe that House
Bill 1530 is a significant matter, to be considered a
step forward in employee public....employee relatious,
and ask that it be adopted.” (House Debates, May 18,
1983, pages 112, 113.)



A_Representative Stuffle's remarks during the May 26 debates

also make it clear that the TIEA and the IFT were consulted at every

step during the development of the bill:

'STUFFLE: "Yes, Madam Speaker and Members of the House,
this 1s, of course, the comprehensive collective
bargaining Bill that covers educational employees in the
public sector in Illinois. And if you might bear with
me for a few woments, 1 would indicate that the Bill
includes specific election and recognition procedures,
mediation and impasse procedures, as well as injunctive
relief procedures that are available to employees. 1
would point out to you that this comprehensive Bill was
put together through many weeks of effort by the
Speaker, who initiated the Bill. The Speaker of the
House, Mike Madigan, asked those of us who have
sponsored Bills for public sector educational employee
bargaining over the years to try to sit down, through
his efforts, to try to negotiate and end the stalemates
between the teacher groups. Representative McPike,
and Representative Greiman spent many weeks with the IFT
and the IEA negotiating their differences. To their
credit, the IFT and the IEA agreed to put aside
long-standing differences, some small, some large, to
put this Bill together under the leadership, as I said,
of Speaker Madigan. Representative Greiman, thereafter,
initiated meetings with management groups in the The
Bill comes today not as a perfect Bill, but I think it's
the closest thing I've seen to 1t in the over twelve
years that I've worked on this particular Bill and in
the seven I've sponsored. (House Debates, May 26, 1983.
254,5.)

The official statements of the IFT and of the IEA also
claimed that the organizations had a good deal of input into the
drafting of the bill. All of these uncontested statements created
some obvious concerns on the part of management interests that the
IELRA as enacted would heavily favor the interests of 1labor.
Certainly, labor was afforded statutory rights that it did not have

in the absence of the statute.



The intent of the legislature in passing this statute is

clearly expressed in Section 1 of the IELRA:

POLICY. It is the public policy of this State and the
’EG?SEEE'of this Act to promote orderly and constructive
relationships between all educational employees and
their employers. Unresolved disputes between the
educational employees and their employers are injurious
to the public, and the General Assembly is therefore
aware that adequate means must be established for
minimizing them and providing for their resolution. It
is the purpose of this Act to regulate labor relations
between educational employers and educational employees,
including the designation of educational employee
representatives, negotiation of wages, hours, and other
conditions of employment and resolution of disputes
arising under collective bargaining agreements. The
General Assembly recognizes that substantial differences
exist between educational employees and other public
employees as a result of the wuniqueness of the
educational work calendar and educational work duties
and the traditiomal and  historical ©patterns of
collective bargaining between educational employers and
educational employees and that such differences demand
statutory regulation of collective bargaining between
educational employers and educational employees in a
manner that recognizes these differences. Recognizing
that harmonious relationships are required between
educational employees and their employers, the General
Assembly had determined that the overall policy may best
‘be accomplished by (a) granting to educational employees
the right to organize and choose freely their
representatives; (b) requiring educational employers to
negotiate and bargain with employee organizations
representing educational employees and to enter into
written agreements evidencing the result of such
bargaining; and (c) establishing procedures to provide
for the protection of the rights of the educational
employee, the educational employer and the public.

Thus, the legislature took notice of the public policy of
promoting peace between educational employers. It also took notice
of the unique nature and needs of public education employees and

employers.

10



The legislative history reveals some other interesting
motivations for the passage of the bill. In Governor Thompson's
prefatory remarks of the veto message he referred to collective
bargaining as a “fundamental right.” (Thompson, 1983, p.2) Within a
legal context a fundamental right is the most basic of all rights and
cannot be violated by the state. This is very strong language for a
right that is to be conferred by statute and demonstrates the high
priority placed on the passage of the bill by the Governor.

It is of particular interest that part of the stated
legislative purpose was added by the amendatory veto of Governor
Thompson. The portion of this section that was added are the two
sentences beginning with the words "It is the purpose of this

"

and ending with in a manner that recognizes these

Acteees
differences.” (Thompson, 1983, p.2) It is this addition that took
legislative notice oé the unique nature of educational employees and
employers. The fact that this notice was added by amendatory veto
and not in the text of bill might imply that the teacher
organizations were not particularly anxious for this notice to be
taken.
Another statement made by Representative Stuffle during the
May 26 debates expressed a reason for the introduction and passage of
the bill,
"We live in the 20th Century, and we need to face 20th
Century realities. The Bill is not capitulating to
labor, but it's an effort to provide a true and
systematic method of resolving impasses, of limiting

strikes, not promoting them, of eliminating decades of
strife in this state....It's time we settle our

11



differences across the bargaining table. 1It's time we
settle them there, not in the streets, that we realize
educational people ought to be and are people, are
taxpayers, and ought to be first class citizens.”

(stuffle, 1983, p.255.)

The implications from this passage are that bargaining in the
education sector was archaic, that educational personnel were treated
as though they were mnot people and that educational personnel had
been treated as second class citizens. If those were the beliefs of
Representative Stuffle then the motivatiom in introducing the bill
was not simply to “"promote orderly and counstructive relationships
between all educational employees and their employers.”

Any statute requires the careful reading by the individual
wishing to understand the statute. However, general provisions of
the statute must be discussed to provide a framework for the ensuing
study.

Séction 2 of the TELRA provides definitions for specialized
terms within the IELRA. Many of thoée terms‘will be discussed within
other chapters but some of them must be discussed here to provide a
general understanding.

Subsection (a) provides the definition of “Educational
employer”:

(a)"Educational employer” or ‘“employer"” means the
governing body of a public school district, combination
of public school districts, including the governing body
of joint agreements of any type formed by 2 or more
school districts public community college district or
State college or university, and any State agency whose

major function is providing education services. (IELRA,
Section 2(a))

12



This is a broad definition and was provided expressly to

include joint agreements.

Subsection (b) defines an educational employee as any
individual employed<full or part time by an educational employer.
This provides broad coverage but that coverage 1is narrowed by the
exclusion of “supervisors, managerial, confidential, short term
employees, student and part-time academic employees of community
colleges....” (IELRA, Section 2(b)).

Section 3 establishes employee rights and Section 4 provides
for employer rights. These sections will be discussed in the chapter
dealing with scope of bargaining.

Section 5 establishes the 1Illinois Educational Labor
Relations Board (IELRB). It is composed of three members, no more
than two from the samé political party, appointed by the Governor
with the advice and consent of the Senate. The section provides that
members must have at least five years of experience directly related
to 1labor and employment relations 1in representing educational
employers or educational employees in collective bargaining matters.

The section gives broad powers to the IELRB in order to carry
out 'the objectives of the IELRA. The IELRB may "....subpoena
witnesses, subpoena the production of books, papers, records and
documents which may be needed as evidence on any matter under inquiry
and may administer oaths and affirmations.” (IELRA, Section 5(g))

Section 5(h) gives the IELRB the power to make rules aund

regulations pursuant to the Illinois Administrative Procedure Act.

13



The IELRB has created those rules and regulations. They are found
at 80 Ill. Adm. Code Sections 1100-1130. Specific rules and
regulations will be discussed in appropriate chapters.

Section 6 provides for the establishment of the Illinois
Education Labor Mediation Roster. This 1is necessary because
mediation is one of the prerequisites before a teacher organization
can file a notice of intent to strike.

Section 7 establishes the process and guidelines the IELRB is
to follow when considering concerning unit determination. This
section will be discussed more fully in the chapter on unit
determination.

Section 8 provides for the election and certification process
of the exclusive bargaining representative.

Section 9 requires the IELRB to establish rules and
regulations governing "....the appropriateness of bargaining units,
representation elections, employee petition for recognition and
procedures for voluntary recognition of employee organizations by
employers.” (IELRA, Section 9) This is a particularly important
provision because it requires the IELRB to enunciate the standards to
be used in determining appropriateness. The regulations that have
been promulgated in this area will be discussed in the chapter on
unit determination.

Section 10 establishes the duty to bargain in good faith
within parameters established by the section. This section will be

explored more fully in the chapter on the scope of bargaining.

14



Section 11 allows non-member fair share payments to be
included in 2 negotiated contract. The fair share cannot include any
fees for contributions related to the election or support of any
candidate for political office. The section also allows an employee
objecting to fair share on a religious basis to pay his fair share to
a non-religious charitable organization agreed upon by the employee
and the exclusive representative.

Section 12 establishes the impasse procedures to be followed.
Basically, if the parties have not reached an agreement by 90 days
pefore the scheduled start of the coming school year, the parties
must notify the IELRB of the status of the negotiatioms. If a
reasonable period of negotiations has passed, and it is within 45
days of the scheduled beginning of the school year, either party may
petition the IELRB to begin mediation. The IELRB also has the power
to initiate mediation on its own motion. If settlement has not been
reached within 15 days of the scheduled start of the school year the
IELRB is required to invoke mediation.

Section 13 establishes five conditions that must be satisfied
before educational employees may engage in a strike. The conditiouns
are:

Educational employees shall not engage in a strike
except under the following conditions:

a) they are represente y an exclusive bargaining
(a) th d b lusive b ini
representative;

(b) mediation has been used without success;

(c) at least 5 days have elapsed after a notice of
intent tc strike has been given by the exclusive
bargailning representative to the educational employer,

the regional superintendent and the Illinois Educatiomnal
Labor Relations Board;

15



(d) the collective bargaining agreement between the
educational employer and educational employees, if any,
has expired; and,

(e) the employer and the exclusive bargaining
representative have not mutually submitted the
unresolved issues to arbitration. (IELRA, Section

13(a)-13(3))

All five of the conditions must be met before employees may
legally engage in a strike. The section also allows the employer to
seek an injunction if the strike presents a clear and present danger
to the health or safety of the public. An unfair labor practice or
other evidence of unclean hands by the employer is a defemse to such
an action.

Section 14 1lists the action by educational employers and
employees that will be considered unfair 1labor practices. This
section will be considered in the chapter on unfair labor practices.

Section 15 establishes the procedures to be followed when an
employee or employer believes an unfair labor practice has been
committed. This section provides that after a charge has been filed
the IELRA will investigate the charge to determine if the charge
states an issue of law or fact. If the IELRA finds that the charge
meets that requirement the IELRB is to issue and serve a complaint
upon the party charged and hold a hearing on the charges. Both
parties are entitled to have an attorney present at the hearing and
the IELRB may seek a court order to compel the attendance of the
parties.

If the IELRB finds that the charged party has committed an

unfair labor practice the IELRB may issue an order requiring the

16



ractice to cease. The IELRB may take additional affirmative action
p .

including requiring periodic reports to demonstrate compliance with

the order. The detailed mechanics of processing an unfair labor
practice charge are contained within the Rules and Regulationms.

Those details will be discussed in the chapter on unfair labor

practices.

Section 16 provides that a charging party or any person
aggriéved by a final decision of the IELRB has the right to seek
judicial review in the Appellate Court of the judicial district in
which the IELRB maintains its principal office. Currently, that is
the First District.

This section also gives the IELRB the right to seek judicial
relief if any person has violated a final order of the IELRB. If the
Court grants the relief and a party violates the Court order’the
Court 1is empowered by this section to treat the violation as civil
contempt.

Section 17 establishes that the IELRA will prevail and
control if there is a conflict between it and any other law,
executive order or administrative regulation.

Section 18 establishes that the provisions of the Open
Meetings Act will not be applicable to collective bargaining
negotiations and grievance arbitrations conducted pursuant to the
IELRA.

A careful reading of the IELRA reveals that the areas most

likely to yield disputes between employers and employees are scope of

17



pargaining issues, unit determination 1issues, and wunfair 1labor

practices. A chapter will be devoted to each of these areas.

18



CHAPTER 3
SCOPE OF BARGAINING
INTRODUCTION

The phrase, scope of bargaining, refers to the range of
jssues which will be bargained between employer and employees. The
scope of bargaining provided by the National Labor Relations Act,
(NLRA) is found in Section 8(d) of the NLRA. It requires the
employer and representative of the employees to meet "at reasomnable
times and confer in good faith with respect to wages, hours and other
terms and conditions of employment....” This language is precisely
the same as that found in Section 10 of the IELRA.

Although the IELRB is not bound by the National Labor
Relation Board's (NLRB) interpretation of the identical provision in
the NLRA, it is clear that the IELRB will lock to the decisions of

the NLRB for guidance. See, e.g. Lake Zurich School District No. 95,

Case No. 84-CA-0003, Decision of IELRB, 1 PERI 1031 (1984).
Therefore, the approach of the NLRB to scope of bargaining will be
discussed. Following that discussion, there will be a general
treatment of different states' approach to scope of bargaining
issues, the IELRA's application to scope questions in general and
then specific treatment of four issues involving the scope of

bargaining.

19



Scope of bargaining under the NLRA

In the landmark case of NLRB v Wooster Div. of Borg-Warmer

Corp., 356 U.S. 342 (1958), the Supreme Court established the
division of bargaining topics into three categories - mandatory,
permissive, and illegal. Mandatory topics lawfully regulate wages,
hours and other terms and conditions of employment and must be
bargained in good faith. However, either party may insist on its
position until impasse and may use economic force to support its
position. Permissive topics deal with subjects other than wages,
hours and terms and conditions of employment and may be included in
the contract on a voluntary basis. 1Illegal contractual provisions
are those which are prohibited by statute or public policy. Those
provisions so prohibited may not be included within a labor contract
even if both parties voluntarily agree to them. The Borg-Warner
approach has been widely accepted by states with similar statutory
language and will probably be followed by the IELRB.

The NLRB has broadly construed the meaning of wages under the
NLRA. Provisions classified as wages, and thus mandatory subjects of

bargaining, have included merit or 1incentive pay (NLRB v. Katz,

1962), pay for sick leave (NLRB v. Katz, 1962), pay differentials for

workers of different shifts (NLRB v. Laney & Duke Storage Warehouse

Co., 1966), paid holidays and vacations (Singer Mfg. Co. v. NLRB,

1942), group health insurance (W.W. Cross and Co. v. NLRB, 1949),

overtime pay (NLRB v. Tom Johnson, 1965), bonuses if they are

20



remuneration for work done (NLRB v. Niles-Bement-Pond Co., 1952),

food prices and services where the employer provides an on site

cafeteria for employees (Ford Motor Co. v. NLRB, 1979), remuneration
of bargaining unit members for time spent actually negotiating

(Axelson, Inc. v. NLRB, 1979), and pension plans (Allied Chemical and

Alkali Workers v. Pittsburgh Plate Glass Co., 1971). This long list

gives some indication of how broadly the NLRB has construed the term
'wages'.

The NLRB has also provided a broad construction of what
constitutes 'hours' within the meaning of the NLRA. The number of
hours to be worked in each day, the particular hours to be worked in
each day and the particular days to be worked in each week have been

deemed to be 'hours' for the purposes of the NLRA (Local 189, Meat

Cutters v. Jewel Tea Co., 1965).

The NLRB has also expanded the number of items which are
included within the phrase “other conditions of employment.” The
list of items includes company rules and hiring practices (S.S.

Kresge Co. v. NLRB), the rental rate of company housing, (American

Smelting & Refining Co. v. NLRB), safety rules (NLRB v, Miller

Brewing Co.), employee work loads (Gallenkamp Stores Co. v. NLRB),

effects of plant relocation (NLRB v. Die Supply Corp.), contracting

out of work (Fibreboard Paper Products Corporation v. NLRB), and

grievance procedures (Hughes Tool Co. v. NLRB). However, even with

that broad construction, the Supreme Court has recognized that some

parameters have to be established for the scope of bargaining under
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the phrase "conditions of employment.”

Justice Stewart, in his concurrence in Fibreboard, attempted

to articulate those limits:

in common parlance, the conditions of a person's
employment are most obviously the wvarious physical
dimensions of his working environment....In many of
these areas the impact of a particular management
decision upon job security may be extremely indirect and
uncertain and this alone may be sufficient reason to
conclude that such decisions are not 'with respect to
+ss..conditions of employment.' ....Nothing the Court
holds today should be understood as imposing a duty to
bargain collectively regarding such managerial
decisions, which lie at the core of entrepreneurial
control. (Fibreboard at 223)

Justice Stewart noted that there are some managerial rights, not
listed in the statute, that should not be labeled as subjects of
mandatory bargaining.

Currently, the test used by the NLRB to determine whether a
management decision 1s subject to bargaining under the NLRA is based

on the Supreme Court's decision in NLRB v. First National Maintenance

9252" 452 U.S. 666 (1981). That test is whether the subject
proposed for discussion is amenable to resolution through the
bargaining process.

This brief overview of the scope of bargaining under the NLRA
yields a perspective as to how broadly the NLRB has construed that
scope. It must be cautioned, however, that the decisions of the
NLRB, decisions of federal courts on review, and decisions of other
state agencies are not binding on the IELRB although the IELRB may

take 1into coansideration those decisions it finds relevant and
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persuasive to the case it is considering. (Lake Zurich School
pistrict No. 95.) It must be noted that the NLRA is dealing with
—-————-_-——__—‘_—.

private gector labor disputes, does not have the equivalent of the

strong management rights provision in Section 4 of the IELRA and

{s not drafted to accomodate the unique considerations of public

education employees.

Four Tests for Determining Whether a "Subject is Mandatory “or
Permissive

Ritter's article, "The Duty to Bargain Under Education Labor
Relations Acts,” delineates four tests used by state public labor
relations boards and courts for determining whether a particular
issue is a mandatory or permissive subject of bargaining. The four
tests are the minimal relations test, the significant relations test,
the primary relations test and the balancing test.

The minimal relations test is the easiest test to satisfy.
Essentially, it classifies a subject as mandatory if it in any way
impinges on wages, hours or terms and conditions of employment.
Under this standard, nearly any management decision would become a
subject of mandatory bargaining. This test is articulated and

applied in State College Educ. Ass’'n. v. Pennsylvania Lab. Rel. Bd.,

337 A.2d 262 (1975).
The significant relations test is also relatively easy to
satisfy. It requires a significant relation between the subject and

wages, hours or terms and conditions of employment. It does not
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require the balancing of the employer's interests or rights. This

test is articulated and applied in Clark County School Dist. v. Local

Gov't. Employee Management Relations Bd., 530 P.2d 114 (1974).

The primary'relations test is more difficult to satisfy and
gives more deference to the concept of managerial rights. It will be
satisfied only if the subject primarily relates to or affects wages,
hours or terms of conditions of employment. A topic can have a
significant relation but not have a primary relation so the primary
relations standard is higher. This test is articulated and applied

in City of Beloit v. Wisconsin Employment Relations Comm'n, 242

N.W.2d 231 (1976).

The balancing test is different than the other three because
it explicitly recognizes that each side may have int%rests and
attempts to balance those interests. By definition, the balancing
test must be applied on a case by cése basis. The advantage of this
test is that it does not begin with a conclusive priority which

biases the outcome. This test is articulated and applied in East

County Bargaining Council v. Centennial School District, 685 P.2d 452

(1983).

Scope of bargaining under the IELRA

Section 10 of the IELRA imposes the affirmative duty to
bargain on the public employer and the exclusive representative.

Section 10(a) requires them to:
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meet at reasonable times and confer in good faith with
respect to wages, hours and other terms and conditions
of employment, and to execute a written contract
incorporating any agreement reached by such obligation
provided that such obligation does not compel either
party to agree to a proposal or require the making of a
concession. (IELRA, 1984)

The portion of this section dealing with the scope of
pbargaining is the phrase "... wages, hours, and other terms and
conditions of employment.” 'Wages' 1is fairly straightforward.
‘Wages' include salary, fringe benefits and cash bonuses. 'Hours' is
also fairly straightforward. 'Hours' is the duration of time that
the employee must spend toiling for the employer before the empioyee
can receive the wages and benefits. 'Terms and conditions of
employment' however, is difficult to in;e;pret because virtually
anything within the education work world could be construed as a term
or condition of employment. However, The Act does limit the scope
somewhat in Section !0(b) and requires some specific items in
 Sections 10(c) and (d).

Section 10(b) limits the scope of bargaining by labeling some
subjects of bargaining as illegal. It states that the parties "...
shall not effect or imélement a provision in a collective bargaining
agreement if the implementation of that provision would be in
violation of, or inconsistent with, or in coanflict with any statute
or statutes enacted by The General Assembly of Illinois™ (IELRA,
1984). The section does allow contractual provisions which

supplement Illinois state statutes pertaining to wages, hours and

other terms and conditions of employment. However, if the provisions
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have the effect of "... negating, abrogating, replacing, reducing,
diminishing or limiting in any way... employee rights under such
statutes, those provisions will be void and unenforceable. However,
permissible provisions of the collective bargaining agreement will
still be valid and enforceable. (IELRA, 1984) In short, even if the
parties agree, they may not, in any way, replace or limit employee
rights and benefits under statutes dealing with wages, hours and
employment conditions.

Sections 10(c¢) and (d) have specific items which must be
included in the contract. First, the contract must include a
grievance resolution procedure that applies to all the employees
within the bargaining unit. The grievance procedure must provide for
binding arbitration of disputes concerning the administration or
interpretation of the agreement.

Second, the agreement must contain appropriate language
prohibiting strikes for the life of the agreement. This provision
was included so the stated purpose of the IELRA "... to promote
orderly and constructive relationships between all educational
employees and their employers...” could be effected (Section I,
IELRA, 1984).

The final affirmative requirement is that the agreement must
be reduced to writing and signed by both parties.

The expansive language of the scope of bargaining under
Section 10(a) is somewhat limited by the language of Section 4 uunder

the heading of Employer Rights. The limitation imposed is:
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Employers shall not be required to bargain over matters
of inherent managerial policy, which shall include such
areas of discretion or policy as the functions of the
employer, standards of services, its overall budget, the
organizational structure and selection of new employees
and direction of employees. (Section 4 of IELRA, 1984)

There is nothing within the wording of the statute to
indicate that the listing of the managerial policies is exhaustive.
The policies 1listed are definitely managerial rights, other
managerial policies may be determined as inherent rights through the
interpretations of the IELRB.

However, even as employers are granted relief from bargaining
over matters of inherent managerial policy, they are required to
bargain over the impact of policy decisions. Section 4 states that
employers:

Shall be required to bargain collectively with regard to
policy matters directly affecting wages, hours and terms
and conditions of employment as well as the impact
thereon wupon request by employee representatives.
(Section 4 of IELRA, 1984)

First, it should be noted that impact bargaining is only
required if the employee representative requests it. Because an oral
request may well be forgotten or ignored, it is likely that the
requests for impact bargaining will be put in written form.

Second, there is no guidance within the statute as to the
meaning of the requirement imposed. It is clear that increasing the
length of the school day, while arguably an inherent managerial

right, has a direct effect on the hours worked by the employee and is

a mandatory subject of bargaining, It is not nearly as clear whether
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the elimination of interscholastic sports is a change in working
conditions.

When read together, Sections 10 and 4 create an uneasy
tension. Section lb clearly requires that the employer bargain over
wages, hours, and other terms and conditions of employment.

On the other hand, Section 4 relieves the employer from the
obligation to bargain over matters of inherent managerial policy.
However, that relief does not extend to inherent managerial policies
directly affecting wages, hours and terms and conditions of
employment or from the impact of policy decisions on wages, hours and
terms and conditions of employment.

Arguably, any managerial decision will have an impact on
those areas. Was that the intent of the legislature? Or did the
legislature intend that a line be drawn at some point? To answer
these questions, it is instructive to look at the legislative record.

The Employer Rights provision did not appear in the draft
form of House’Bill 1530 (later to become known as IELRA). In fact,
it was not inserted into the bill wuntil Governor Thompson's
amendatory veto on September 23, 1983. The language of the provision
is nearly identical to the Management Rights provision of the
I1linois Public Labor Relations Act, known in bill terms as Senate
Bill 536. The only differences in language are the titles and the
inciusion of the phrase “examination techniques” in the first
sentence of the Senate Bill 536, Section 4. Therefore, a

consideration of the legislative record must begin with an analysis
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of the debates concerning the scope of bargaining under Senate Bill

536.
Before the addition of the "Management Rights” language to

Genate Bill 536, an- important exchange took place on May 27, 1983
between Senator Collins, one of the Senate sponsors, and Senator
Keats regarding the scope of bargaining:

SENATOR KEATS:
Would the ... would the 1labor board under this
legislation consider the same factors as those
considered by the NLRB in its ... determinations; such
as, determinations of whether a subject of bargaining is
mandatory or ... permissive in nature?

Senator Collins.
SENATOR COLLINS:

Yes.

(Senate Debate on S.B. 536, May 27, 1983)

At that point, then, the sponsors of the bill believed that
the scope of bargaining would be patterned after the guidelines
established by the NLRB, as discussed earlier in this chapter. The
bill was sent to the House, the Management Rights provision was
added. The bill was referred back to the Senate. On June 30, 1983
there was more interaction between Senators Collins and Karpiel to
clarify the meaning of the  Management Rights proviéion:

SENATOR COLLINS:

Yes, thank you, Mr. President and members of the Senate.
Senate Bill 536, I'm sure as you know, creates the
Illinois Public Labor Relations Act. This bill has gone
to the House and has been amended, and I feel that the
final product of this bill is designed to protect the
rights of both public employers and employees and it
provides for orderly procedures for implementation and
the administration of the Act. This bill is the product
of about six months of concentrated effort of wvarious
segments of labor, public employees, public employers,
mayors, attorneys, Chicago, industry ... commerce and
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industry and many lawyers across this State. And 1
personally feel that it is a workable product and that
we should concur. The House amended this bill ... It
added back the management right sections that we had
previously had in the drafting of the bill...
SENATOR KEATS:
So, if you don't mind, I'm just going to ask three
questicns and the sponsor has been kind enough to ...
give some thought to these answers. Does the management
rights clause not included in Section 4 of Senate Bill
536 set forth those matters not subject to bargaining
under this Act with the intention of preserving as
management rights all areas of discretion or policy
affecting the functions of the employer?

Senator Collins.
SENATOR COLLINS:
Yes. Amendatory binding Statute /sic/ is not extended
to any of the areas of employment subject to management
discretion or policy making... (Senate Debate on S.B.
536, June 30, 1983)

This exchange clearly indicates that at least one sponsor saw
the Management Rights provision as one that would protect management
discretion, not subject it to mandatory bargaining.

The final exchange on the Management Rights provision of
Senate Bill 536 took place on November 2, 1983. 1In this exchange,
Senator Greiman, another sponsor of the bill responded to questiouns
by Senator Karpiel:

KARPIEL:

"Representative, could you answer ... Is there a Section
in this Bill on management rights?”

GREIMAN:

"Absolutely. Absolutely.”

KARPIEL:

"Could you tell me what they include?”
GREIMAN:

"Sure. Section ... I think it's Section IV, but we'll
look precisely at it. Okay. Section IV 1is two
paragraphs and it precisely sets out the rights of the
management .”

KARPIEL:

"I don't have the Bill in front of me, Representative.
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Could you tell me what some of those are?”

GREIMAN:

"eeo I will give you a synopsis of it. 'Employers shall
not be required to bargain over matters of inherent
managerial policy'. And then it suggests a number of
items which are discretionary as to that policy and deal
with the function of the employers and the standards of
service. It is quite clear.”

GREIMAN:

"The management rights are quite clear. They are
explicit. They are based on a history of the National
Labor Relations Act. They are based on a history of
labor relations in this state, and they are some 25
lines in this Bill. And they are quite clear as to what
the rights of management, and they are quite awesome.”
(Senate Debate on S.B. 536, November 2, 1983)

This interaction clearly reflects that management should
retain powerful rights in the bargalning process. It certainly
indicates that the scope of bargaining is to be no broader than the
scope under the NLRB, perhaps it 1s to be narrower since
practitioners do not consider management rights to be 'awesome' under
the NLRB.

There 1s only one specific discussion in the legislative
history of the Employer Rights provision of IELRA. It came after the
Governor's amendatory veto and is contained in an exchange between
Senators Buzbee and Bruce on November 2, 1983. Senator Buzbee asked
a general question about the scope of bargaining under the IELRA and
Bruce responded:

SENATOR BRUCE:

Senator Buzbee, we do have a long history in the State
of Illinois, and historically, the scope of bargaining
has been very broad and this bill will not change that.
In fact, within Section 4 of the Act, it states that
"employers shall be required to bargain collectively

with regard to any matter concerning wages, hours or
conditions of employment about which they have bargained
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for and agreed to in a collective bargaining agreement
prior to the effective date of this Act.” 1In addition
to that, the preceding paragraph puts that language in
that they shall, in fact, if they have not already
bargained, bargain over wages, hours, terms, and
conditions of employment as well as the impact thereon
upon request by employee representatives. So, in fact,
it will give the bargaining rights over wages, hours,
terms and conditions, other things mentlioned in the bill
which would include, already, class size, textbook ...
selection, evaluation procedures and like... like things
presently imn collective bargaining agreements and
presently being bargained.”

This response is significant because he does not refer to the

phrase "... policy matters directly affecting...” contained within
the second sentence nor attempt to broaden the traditional scope of
bargaining. This traditional scope of bargaining, it should be
remembered, is shaped by decisions of the NLRB.
As discussed earlier, the Employer Rights provision of the

IELRA was 1inserted by Governor Thompson's Amendatory Veto. The
message that accompanied that action on September 23, 1983 recognized
the unique needs of schools in the area of managemeit rights and
reflected a desire to strengthen the law in order to protect those
rights.

... I believe that several changes need to be made in

the legislation to create a workable and fair system

that balances the rights of educational emplovees with

unique managerial problems that beset educational

employers and the taxpayers who ultimately pay the bill.

(Veto Message, page 1).

The history of the IELRA makes it clear that the statute is a

result of long and concerted effort. It is also clear that the
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statute, as enacted, is designed to meet ﬁhe unique needs of the
educational employer and employee. Having completed the discussion
of the legislative history, decisions of the Illinois Education Labor
Relations Board (iELRB) and its Hearing Officers will now be
considered.

There are four cases which provide some indication as to how

the statute will be interpreted. The cases are Heyworth School

pistrict No. 3, Case No. 84-CA-0044-5, Hearing Officer's Recommended

Decision and Order; Berkeley School District No. 87, Case No.

84-CA-0056~C, Opinion and Order; Carbondale Community High School

District No. 165, Case No. 84-CA-0057-S Opinion and Order; and

Community Unit School District No.4, Case No. 84-CA-0015-S, Hearing

Officer's Recommended Decision and Order.

Heyworth was an early case under IELRA, the charge being made
on September 5, 1984. It was the first to deal with the
interpretation of "hours”™ under the statute and is instructive for
that purpose. Briefly, the following facts lead to the charge that
the school board was refusing to bargain over a mandatory topic.

Prior to June 6, 1984 there had never been an employee
organization within the school district. The Heyworth Education
Association was certified as the exclusive bargaining representative
of the teachers on June 6, 1984. The bargaining representative
requested that collective bargaining begin on June 19, 1984 and the
first bargaining session was held on July 26, 1984. On July 25, 1984

the school district announced that the working day of the teachers
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had been increased by 15 minutes each day. The School District's
pargaining representative did not discuss the change at the July 26
pargaining session. On July 26, the school district informed the
employees' bargaining representative that all employees in the
pargaining unit would be required to attend faculty meetings one day
each month from 3:50 until 4:30.

In the hearing, the employee's representative maintained that
the unilateral change in the hours was an unlawful act because the
particular hoﬁrs of employment in a day was clearly within the realm
of wages, hours and other terms and conditions of employment.

The school district, looking to Section 4 of the IELRA,
argued that the change in the work day was a managerial prerogative
because “... it concernfed] a matter of educational policy
fundamental to the existence, direction and control of a school
system ..."” (Heyworth, p.2)

The Hearing Officer rejected the reasoning of the School
District.

The length of an employee's work day as well as his
starting and quitting time are mandatory subjects of
bargaining, unless the phrase "hours and other terms and
conditions of employment” is devoid of meaning, it must
necessarily refer to the length of an employee's work
day and his starting and quitting time. (Heyworth, page
2).

This is an unequivocal statement about what must be bargained
1n terms of hours. The Hearing Officer went on to attempt an initial
clarification of Section 4:

Matters "fundamental”™ to the operation of a school

district are those matters historically recognized as
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falling outside an employee's concern, such as an
employer's budget, the nature of the service the
employer provides and its basic structure. +++.There
can be few items of more fundamental concern to an
employee than his hours of labor and his starting and
quitting times. (Heyworth, p. 3).

The Hearing Officer found that the school district had
engaged in an unfair labor practice by refusing to bargain over a
mandatory topic of bargaining. As the remedy, he ordered the school
district to return to status quo, to cease and desist the practice,
and to provide back pay for those employee's who performed extra work
associated with the school district's unilateral change.

Heyworth stands for two important propositions. First, any
change in the length of the work day, the starting time or the
quitting time is a mandatory topic of bargaining. Second, the IELRB,
or at least this Hearing Officer, is going to be very hesitant about
using the provisions of Section 4 to narrow the traditional scope of
bargaining.

Berkeley is an Opinion and Order by the full IELRB. As such,
it serves as precedent for future decisions by Hearing Officers
unless modified by judicial action. The Opinion and Order, issued on
May 30, 1986 is one of great significance as declared by the IELEB,
"the issue is one of first impression for this Board and presents, as
one of the parties noted, the basic and fundamental issue as to the
proper interpretation of Section 4 of the Act.” (Berkeley, p.10).

The facts of the case, briefly are as follows. The school

district began to consider the possibility of changing from an
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interscholastic athletic program to an intramural program in the
school year 1981-82. Among the reasons for considered change were
the school district's desire that more students participate in the
athletic program and for reduced costs for transportation and
referees.

During the 1983-84 school year the school district began to
consider the change even more seriously and developed proposals for
the school board to consider. The school board voted to implement
the change effective school year 1984-85 on June 25, 1984,

The school board, in accordance with its collective
bargaining agreement, sent a copy of its minutes to the president of
the teachers' association with the following statement about the
change:

That the Board  approved the change from an
interscholastic athletic program to an intramural
athletic program in the Middle schools, effective with
the start of the 1984-85 school year and as previously
discussed at an Education and Finance Committee meeting.
(Berkeley, page 3).

The School Board implemented the change on September 19, 1984
while negotiations for a collective bargaining agreement for the
1984-85 school year were still underway.

The athletic program change was first raised as an issue at
the bargaining table on September 18, 1984, Although there had been
informal discussions between the bargaining representatives, no

formal demand to bargain was made before that date. The school

district listened to the demand, caucused and returned to notify the
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teacher's agent that it would not bargain about the decision to
adopt an intramural athletic program. The school district invoked
the protection of Section 4 and claimed that the decision was
managerial in nature and not subject to the duty to bargain.

The 1issue was raised again at the September 24 bargaining
session. The school district held firm in its position but stated
that it was ready to negotiate the impact of the change. On October
5, the teachers' representative proposed that the coaches be paid at
the rate of $10.50 an hour. The school district presented a counter
proposal on October 9 that offered compensation of $64 a week for a
program that lasted from 3:15 until 5:00, four days a week. The
bargaining representative filed the unfair labor charge on October
10.

There were several points at issue in the case, iﬁcluding
jurisdictional issue and a question of mootness. The issue of
importance for the discussion at hand, however, is whether the school
district committed an unfair labor practice by refusing to bargain
over its decision.

The IELRB began its analysis with a consideration of the
wording of Section 10. However, the phrasing of the question before
it gives the careful reader some idea of how the analysis might go.
On page 9 of the opinion, the IELRB phrased the issue before it as
"«+. whether the District was obligated to bargain in good faith over
its decision to change the focus and nature of its athletic program.”

The key words in that phrase are "focus and nature”. The earlier
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discussion in this paper that dealt with the traditional scope of

pargaining under the NLRA pointed out that a change in the focus and

nature of a business were not subject to the duty to bargain.

At any rate, the Board's analysis began with the wording of
gection 10 and it quickly determined that decision was not subject to
the duty to bargain under that Section:

It seems clear on its face, and is apparently at least
impliedly acknowledged by both parties here, that the

decision about the kind of athletic program the District
considered most appropriate for its students would not

be considered “wages, hours and other terms and

conditions of employment:, and thus would not be a

mandatory subject of collective bargaining, wunder
accepted public and private sector precedent
interpreting the "traditional™ scope language of Section
10. (Berkeley, p.3)

However, the basic argument of the teacher's representative
was not that Section 10 required that the decision be bargained but
that Section 4 requires bargaining because the decision was "... a
policy matter directly affecting wages, hours, and terms and
conditions of employment...” of the junior high coaches.

The IELRB acknowledged that the meaning of Section 4 was
unclear on 1its face. (Berkeley, page 11). It charaéterized the
teachers' representative's position as maintaining that inherent
policy matters are subject to collective bargaining if they
“directly" affect wages, hours and terms and conditions of
employment. The IELRB characterized the school district as

disagreeing with the teacher's position because to adhere to that

interpretation would...."contradict(s) the plain meaning of the first
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sentence of the section and would render Section 4 meaningless
pecause almost every managerial decision directly affects wages,
hours and terms and conditions of employment.”

After acknowledging that the statute contained nothing that
would help clarify the situation, the IELRB went through the
legislative history in the same fashion as presented in pages 28-32
of this work. At the end of that process, the IELRB concluded that:

We find no intention expressed in any of this
legislative or wveto history on either 536 or 1530 that
the Section 4 language in either Act was meant to
significantly broaden the scope of mandatory subjects of
bargaining and thus radically shift the thrust of these
Acts away from the intention to follow traditional,
accepted and known public and private sector practice
with respect to mandatory bargaining, as expressed in
the legislature on May 27, 1983 (536) and June 27, 1983
(1530). 1Indeed, quite the contrary seems to be the
case. Yet, the ultimate effect of accepting the
Association's position on Section 4 would be that the
"Employer Rights" oprovision of our statute would
crucially restrict and diminish rather than protect
so-called "inherent management rights.” There is no
evidence that this is what was intended by the
legislature. (Berkeley, page 17).

In short, the IELRB rejected the position of the bargaining
representative because 1) to allow it would broaden the traditional
scope of mandatory subjects of bargaining and 2) restrict management
rights. Neither of those possibilities were supported by the
legislative record.

The IELRB was still faced with the question of how Section 4
was to be construed if the teachers' interpretation was to be

rejected. It followed judicially recognized rules of statutory

construction and construed the meaning of the section from the
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context of the section and the statute as a whole. Therefore, it
looked to the language and to the object and purpose of Section 4 as
expressed by Governor Thompson in his amendatory veto message. The
expressed purpose of that message was to balance the right to bargain
collectively with the unique managerial problems facing educational
employers as well as protect the rights of the taxpayers.
(Amendatory veto message, page 1) The IELRB then came to this
conclusion:

In our judgment, the interpretation of Section 4 most
consistent with a reasoned attempt to relate each of the
sentences and phrases of Section 4 to the underlying
purpose of the entire Section and to the 1legislative
history is that "policy matters directly affecting
wages, hours and terms and conditions of employment” are
those policies that have wages, hours and terms and
conditions of employment as their primary subject;
clearly, decisions concerning such policies are
mandatory subjects of bargaining. However, the inherent
managerial policy decision involved here -- a change in
the nature of the District's athletic program -— does
not have wages, hours and terms and conditions of
employment as its primary subject and only indirectly
affects those matters; thus it 1is not a mandatory
subject of bargaining. (Berkeley, p. 18).

By coming to this conclusion, the IELRB essentially embraced
the primary relations test discussed earlier in this chapter. The
IELRB also took this opportunity to carefully distinguish the IELRA
from the Pennsylvania statute mentioned earlier. It noted that:

In Pennsylvania, employers are enjoined only to "meet

and discuss,” not to engage in good faith
bargaining,”...over policy matters affecting wages,
hours...” Under our Section 4, formal, good faith
bargaining, not "meet(ing) and discuss(ing)"” is

mandated, but only with respect to "...policy matters
that directly affect wages, hours...” (emphasis added).
These differences —-—- "meet and discuss” versus "bargain”
and the crucial addition of the word "directly” as a
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qualifier of "policies affecting” are, in our estimation
significant enough to render Pennsylvania precedent not
particularly useful as a guide to our deliberations in
this case under our statute. (Berkeley, p.19).

Thus, although the language of Section 4 of the IELRA was
clearly based on the Pennsylvania statute the IELRB has made it clear
that it will not be bound by Pennsylvania precedent.

The IELRB also found that the school district did have a duty
to bargain the impact of the decision. It further found that the
school district met that duty by offering to bargain, and indeed
bargaining, as soon as the bargaining representative of the teacher
made a demand to bargain.

This case, then, stands for three very important
propositions. First, the IELRB will rely upon the words and context
of the statute as well as the legislative history to interpret the
meaning of the statute. This is significant because it gives the
IELRB much greater latitude in coming to decisions.

Second, the IELRB intends to give import to the concept of
employer rights. This should help to allay the fears held in some
quarters that the IELRB 1is an employee oriented body. More
importantly, it established that educational employers are unique and
the management rights possessed by them are important to the public
good.

Third, the IELRB will use the primary relations test in
determining if a policy decision directly affects the mandatory

topiecs of bargaining. It is not, of course, clear what decisions
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will be construed as directly affecting the topic of mandatory
bargaining. However, at least there is now an articulated test for
coming to that determination.

Finally, al?hough the case cannot be considered as standing
for a proposition in this area, the IELRB left open the possibility
that it might even consider narrowing the scope of bargaining given
the unique managerial needs of educational employers.

The same day that the IELRB decided Berkeley, it also decided
Carbondale. In Carbondale, the school district determined that it
might be more economically efficient for its custodial and
maintenance work to be sub-contracted than for it to continue to be
done by members of a recognized bargaining unit. The school district
notified the employee's group of its interest in sub-contracting and
invited the employee's group to work with the school district in
exploring ways that costs might be contained. When the school
district decided that the possibility merited serious consideration,
it invited the employee group to bargain over the decision. The
school district did finally sub-contract the work and an unfair labor
charge was filed.

Carbondale is of primary importance for its analysis of what
kind of bargaining must occur if an employer wishes to avoid unfair
labor charges. However, it also clearly stands for the proposition
that the sub-contracting of work 1is a mandatory subject of
bargaining. (Carbondale, p 9, 11)

Community Unit School District No. 4 is a Hearing Officer’'s
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Recommended Decision and Order that was issued on June 20, 1986.
Exceptions have been filed by the teacher's union so the decision is
not final. However, the decision was based on Berkeley so there is a
gubstantive basis f&r the decision. Briefly, the facts of the case
are as follows.

Prior to 1984, the school district employed both counselors
and deans at its two high schools. Counselors worked primarily with
the students' personal, emotional and academic needs while the deans
dealt primarily with attendance and disciplinary problems. However,
the duties of the two groups were inter-related and overlapped. The
counselors were in the bargaining unit but the deans were not.

In April of 1984, the principal of one of the high schools
told the counselors and the deans that the school district was
considering the creation of a new administrative position by
combining the separate positions of dean and counselor, The deans
and counselors of the other high school did not learn of the
possibility of the change until the afternoon of May 24, 1984 when
they were told that the change would be proposed at the Board of
Education meeting scheduled for that evening.

At the Board of Education meeting on the evening of May 24,
the school district announced that there would be a reorganization of
the services beginning with the school year 1984-85. At that
meeting, the president of the teachers' union requested that the
school district bargain over both the reorganization and over the

impact of the decision.
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The school district refused to bargain over the decision to
reorganize and implemented the plan on August 1, 1984, There were no
rerminations as a result of the decision. The school district also
refused to bargain over the impact of the decision.

The Hearing Officer det-rmined, based upon the record, that
the decision was not motivated by a desire to reduce labor costs or
that the decision was by anti-union animus. The Hearinz Officer
began his analysis by noting that the IELRB had not yet considered
whether a decision to reorganize student service programs was a

subject of mandatory bargaining under Section 10 (Community Unit

School District No. 4, p. 10). He noted that decisions of the NLRB,

federal courts and other state agencies were not binding. However,

under Lake Zurich School District No. 95, he was empowered to take

into consideration those cases he considered to be persuasive and
relevant to the case at hand. With that empowerment, he began his

analysis with a U.S. Supreme Court decision, NLRB v. First National

Maintenance Corp., 452 U.S. 666(1981).

In First National Maintenance, the Supreme Court held that

the employer's decision to terminate part of its operation was not a
mandatory subject of bargaining. The court stated the premise
underlying mandatory bargaining "...that collective bargainingrbacked
by the parties economic weapons will result in a decision better for
both management and labor and for society as a whole...” and went on
to point out that this premise is only valid if the subject proposed

as a mandatory subject of bargaining is amenable to resolution
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through the bargaining process.

The Hearing Officer also cited Otis Elevator, 269 NLRB 891

(1984) where it was held that an employer's decision to consolidate
its operations to eliminate overlapping functions was not a mandatory
subject of bargaining. The Hearing Officer noted that under the NLRB
analysis discussed earlier in this chapter, an employer's decision is
not a mandatory subject of bargaining where the decision does not
turn upon labor costs.
The findings of fact had already established that it was not
a desire to save labor costs that motivated the decision but rather a
desire to eliminate inefficiency. That finding of fact, coupled with
the analysis of the NLRB led to the conclusion that the decision was
not a mandatory subject of bargaining under Section 10.
The Hearing Officer also found that the decision was a matter
~

of inherent managerial policy under Section 4. He based that
decision on the "primary subject” analysis established in Berkeley
and found that:

The primary subject of this policy decision is not

wages, hours or terms and conditions of employment, but

rather a change in the methods of providing student

services. The impact of that decision on wages, hours

and terms and conditions of employment thus only
indirect. (Community Unit School District No.4, p. 14)

The Hearing Officer did find that the school district was
Builty of an unfair labor charge for failing to bargain the impact of

the decision after a demand to bargain was made by the teacher's

union,

45



This decision is significant for two reasons. First, the
NLRB analysis used by the Hearing Officer gives school districts
potential defenses against unfair labor charges of failure to bargain
such issues as teacher evaluation, class size and curriculum. For
instance, a school district might argue that the decision is not
amenable to the collective bargaining process or that it was
motivated by a desire to save on labor costs.

Second, it is the first case to use the analysis enunciated
by the IELRB in the Berkeley decision. This acknowledgment of
precedent is of particular importance. The composition of the IELRB
is subject to change, and with change, may vary interpretation of the
issues before it. However, well established precedent imposes
constraints upcn those possible variations.

The preceding discussion provides the analytical framework
for considering how the IELRB is 1likely to determine whether the
following topics are subjects of mandatory bargaining: teacher
evaluation, class size, teaching assignments and curriculum. Each of
the topics is presented separately. Consideration will be given to
the decisions of other states, Illinois legislative history, and any

Il1linois decisions that have bearing on that particular issue.

Teacher Evaluations

The question of whether teacher evaluation is a mandatory
subject of bargaining is currently of great concern to both employee

groups and school districts. A major reason for this heightened
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concern is the amendment to the Illinois School Code which states
»,..a school district shall develop, 1in co-operation with its
teachers, or where applicable the exclusive bargaining representative
of its teachers, aﬁ evaluation plan for all teachers in contractual
continued service” (Section 24A-4)

The 1language of Section 24A-4 makes it clear that school
districts must at least "meet and confer” with teachers regarding the
evaluation plan. However, the statutory provision does not directly
address the bargainability of the issues. In addition, the issue of
teacher evaluation is not addressed in either Section 4 or Section 10
of the IELRA.

Employee groups would liké to see the evaluation process and
the evaluation standards treated as mandatory subjects of bargaining.
In order to support this view, the assertion would be that by virtue
of Sections 10 and 4 of the IELRA, anything that is, or affects, a
term or condition of employment, is a wmandatory subject of
bargaining. Teacher evaluations would be counstrued as a term or
condition of employment, or at least directly affecting terms and
conditions of employment, and thus a subject of m;ndatory bargaining
under Sections 10 or 4. Several states have determined that teacher
evaluations are a subject of mandatory bargaining. Cases {from
Michigan and Indiana are cited to support this position.

Michigaﬁ
The first case 1is Central Michigan University Faculty

Association v. Central Michigan University, 273 N.W. 2d 21 (1978),
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decided by the Michigan Supreme Court.

In that case, the Faculty Senate passed a resolution adopting
a teaching effectiveness program. As part of that program, students
and department facﬁlty would evaluate faculty members. The results
were to be utilized in departmental recommendations for
re-appointment, teunure and promotion. The Faculty Association filed
an unfair labor charge against the University. The charge was based
on the claim that the adoption of the program was a unilateral change
in the terms and conditions of employment and thus a violation of the

duty imposed by Section 423.15 of the Michigan Compiled Laws.

The court determined that in this case, the evaluation

procedures were a subject of mandatory bargaining (Central Michigan,

1978, p.25). In reaching this conclusion, the court used a two step
process.

First, the court looked to the interpretation of the NLRA.
It noted that the U.S. Supreme Court has found that a liberal
approach to what constitutes a mandatory subject of bargaining is the
best way to attain the objective of labor peace. This approach
shaped Michigan's view and the court asserted that "...Michigan has
adopted a broad view of other terms and conditions of employment.”

(Central Michigan, p. 25.)

The second step was to borrow the analysis from another

public employee sector case, Detroit Police Officers Association v.

Detroit, 214 N.W. 2d 803 (1974). 1In that case, the court had looked

at private sector rulings for guidance and found that "such subjects
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as +..seniority and promotion are... mandatory subjects of

bargaining.” (Detroit Police Officers, p.809).

Because the results of the evaluations were going to be
considered in decisions to promote, retain and grant tenure, the
court determined that the evaluation process was a mandatory subject

of bargaining. (Cent., Michigan, p.25)

There are two important points to be remembered when applying
this result to situations in Illinois. First, there is no management
rights clause in the Michigan statute. This allows a potentially
wider scope of mandatory subjects of bargaining in Michigan.

Second, it was Dbecause the evaluations were used in
retention, re-appointment and promotion decisions that the court
deemed them mandatory subjects of bargaining. The record does not
indicate that the University ever argued that the decision was an
eduéational policy decision and thus excluded from the bargaining
process because it was an "inherent managerial policy.”

Indiana

The second case is Evansville-Vanderburgh School Corporation

v. Roberts, 405 NE 2d 895, decided by the Indiana Supreme Court. In
that case, the school corporation (district) implemented a teacher
evaluation plan without any discussion with the exclusive bargaining
representative for the teachers, The purpose of the plan was to
maintain high teacher competence by means of self-evaluation forms,
classroom observations by evaluators and evaluation conferences. The

record indicates that, "the entire process may result in a
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recommendation for a change of assignment or a teacher dismissal...

(Evansville—Vanderburgh, p. 898). The school corporation had met

with a group of teachers, not members of the bargaining unit, before
the implementation of the plan.

An unfair 1labor charge was filed by a member of the
bargaining unit, alleging that the school corporation had violated
Indiana Code 20-~7.5-1-5 by failing to discuss the plan with the
exclusive bargaining representative before implementing the change.
The applicable portion of that Section provides:

A school employer shall discuss with the exclusive
representative of certificated employees, and may but
shall not be required to bargain collectively, negotiate
or enter into a written contract concerning or be
subject to or enter into impasse procedures on the
following matters: working conditions, other than those
provided in Section 4; curriculum development and
revision, textbook selection; teaching methods;
selection, assignment or promotion of personnel; student
discipline; expulsion or supervision of students;
pupil-teacher ratio; class size or budget
appropriations...(20-7.5-1-5-(a))

Because of the stated philosophy of the plan, and the fact
that the results could result in a change of assignment or dismissal,

the court determined that this particular teacher evaluation plan was

a "working condition.” (Evansville-~Vanderburgh, p. 898)

There are three important points to remember when applying
this decision to Illinois situations. First, a careful reading of
20-7.5-1-5 reveals that the charge was based on a failure to meet and
confer, not on a failure to bargain over a mandatory subject. The

section clearly says that the school corporation may bargain
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collectively over the enumerated matters but shall not be required to
bargain over those matters. The court's decision did not establish
that the evaluation plan was a mandatory subject of bargaining. It
simply established that the plan was a mandatory subject of
discussion. The court went to some length to make that clear by
citing Indiana Code 20-7.5-1-2 (0):
'discuss' means the performance of the mutual obligation
of the school corporation through its superintendent and
the exclusive representative to meet at reasonable times
to discuss, to provide meaningful input, to exchange
points of view, with respect to items enumerated in
Section 5 of this chapter. This obligation shall not,
however, require either party to enter into a contract,
to agree to a proposal, or to require the making of a
concession. A failure to reach an agreement on any
matter of discussion shall not require the use of any
part of the impasse procedure...
This definition of 'discuss' makes it abundantly clear that the court
did not perceive the plan to be a mandatory subject of bargaining.
Second, there is no provision similar to Illinois' Section 4
that protects inherent managerial policies from the scope of
mandatory bargaining. Because of that lack, there was no argument
made that the primary purpose of the plan was related to educaticnal
policy. Teacher evaluation was clearly a working condition under the
meet and confer requirements of 20-7.5-1-5.
Under the evaluation plan, the evaluation process might
result in a recommendation for an assignment change or a dismissal.
This would clearly fall within the meet and confer requirements

regarding selection, assignment or promotion of personnel as

contained in Section 20-7.5-1-3.

51



It is the clarity of that statutory language that led the
court to its decision. The court did not consider whether the
primary purpose of the plan was related to educational policy. In
fact, the court did not at all consider the policy underlying the
decision.

Third, the Illinois statute does not have a provision
comparable to Section 20-7.5-1-5 of the Indiana Code. There is no
listing of subjects in the Illinois Statute that the employer is
required to discuss although not required to reach agreement on.

As discussed earlier, the approach of the IELRA is similar to
that of the NLRA when dealing with the scope of bargaining. There
are mandatory, permissive and illegal subjects of bargaining. There
is no fourth category of mandatorily "discussable” topics. Because
of the unique category contained in Indiana law, it is misleading to
look to Indiana law in this area.

Proponents of the view that teacher evaluations are not a
subject of mandatory bargaining will find support in a series of
court decisions from the states of Kansas, Minnesota, Wisconsin, and
Cregon. The courts of these states have determined, with different
variations, that teacher evaluation is not a subject of mandatory
bargaining.

Kansas

The seminal case in the state of Kansas is National Education

Association of Shawnee Mission v, Board of Education of Shawnee

Mission Unified School District No. 512, 512 p. 2d 426 (1973). At
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that time, school districts negotiated under the authority of the
Kansas Professional Negotiations Act. That Act required teacher
organizations and school districts to bargain over “"terms and
conditions of professional service.”

Shawnee Mission was the first case to interpret the scope of

bargaining under this Act. 1In that case, the school board had
submitted two items for negotiation and the teachers' organization
had submitted a master contract of 123 pages containing 22 sections

and 122 subsections.

The major issue before the court was how to determine what
were subjects of mandatory bargaining so that the impasse could be
resolved and the parties could get back to the table. The court
chose to use the following approach in interpreting the Act.

The "terms and conditions of professional service"” which
are negotiable under the act are something more than the
minimal economic terms of wages and hours, but something
less than the basic educational policies of the board of
education. The key to determining whether an issue is
negotiable or not is an assessment of how direct an
impact it has on the well-being of the individual
teacher, as opposed to its effect on the operation of
the school system as a whole. Such assessment must be
made on a case-by-case basis. (Shawnee~Mission, p.427.

Using this analysis, the court determined that "terms and
conditions of professional service” included salaries, hours and
amounts of work, vacation allowance, holidays, sick leave, personal
leave, insurance benefits, wearing apparel, jury duty, and grievance
procedures. The court also agreed with the position of the teachers’

organization that mandatory subjects of  Dbargaining included
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Probationary period, transfers, teacher appraisal procedure,

disciplinary procedure, and resignations and terminations of

contracts. Therefore, under Shawnee Mission, teacher evaluation was
a mandatory subject of bargaining.

The Kansas legislature took note of the decision in Shawnee
Mission and amended K.S.A. 72-5413 in 1977. The amendment defined
mss-o.
“terms and conditions of professional service"” as follows:

"(1)'Terms and conditions of professional service' means
salaries and wages, hours and amounts of work, vacation
allowance, holiday, sick and other leave, number of
holidays, retirement, insurance benefits, wearing
apparel, pay for overtime, jury duty, grievance
procedure, disciplinary procedure, resignations,
termination of contracts, matters which have a greater
direct impact on the well-being of the individual
professional employee than on the operation of the
school system in the school district or of the community
juanior college and such other matters as the parties
mutually agree upon as properly related to professional
service. Nothing in this act, or the act of which this
section is amendatory, shall authorize the adjustment or
change of such matters which have been fixed by statute
or by the constitution of this state.,”

This was how the law read when the National Education-Topeka
and Unified School District No. 501 began negotiations for the
1978-79 school year. The law was interpreted in the court case that
ensued when the two parties could not reach agreement. That case is

N.E.A.-Topeka v USD 501. 502 P.2d 93 (1979). The court was concerned

with interpreting the scope of mandatory subjects of bargaining under
the revised statute. In doing so, it noted that the statute had

incorporated the impact test enunciated in Shawnee Mission. That is,

mandatory subjects of bargaining included those matters "which have a
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greater impact on the well being of the individual employee than on
the operation of the school system.”

The court also noted that the legislature, in providing a
definition of terms and conditions of professional service,
specifically excluded probationary period, transfers and teacher
appraisal procedures (teacher evaluations) from the list of mandatory

subjects of bargaining, (N.E.A.-Topeka, p.97).

The court then refused to include teacher evaluations as
being subjects of mandatory bargaining because it did not satisfy the
impact test.

There are three important aspects of this case for those
seeking to use it in interpreting Illinois law. First, there is no
management rights clause in the Kansas statute that is comparable to
the one found in the Illinois statute. Therefore, the Kansas statute
cannot be used to help interpret Section 4 of the IELRA.

Second, the court looked at legislative intent for assistance
in interpreting the statute. The legislature had opted to exclude
teacher evaluation in a defined list of mandatory subjects of
bargaining. However, it had provided the opportunity for judicial
interpretation by allowing subjects that satisfied the impact test to
be determined as mandatory topics of bargaining.

The third important aspect 1is that the court considered the
impact test, as provided in the statute and enunciated in Shawnee
Mission, and declined to say that teacher evaluation satisfied that

test.
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M;[nnesot:a

The Minnesota Public Employment Labor Relations Act imposes a
duty upon public employers to bargain in good faith concerning terms
and conditions of employment. This obligation is imposed by Section
179.61 of the Minnesota Statutes.

The Minnesota Act also includes a managerial rights section
in Section 179.66. In part, that section reads:

Subdivision 1. A public employer is not required to
meet and negotiate on matters of inherent managerial
policy, which include, but are not limited to, such
areas of discretion or policy as the functions and
programs of the employer, its overall budget,
utilization of technology, the organizational structure
and selection and direction and number of personnel.

This section is quite similar to the Illinois Act. Both Acts
identify matters of inherent managerial policy as functions of the
employer, the overall budget, the organizational structure and the
selection and direction of employees. The Minnesota Act specifically
includes programs, utilization of technology and number of employees
while the Illinois statute does not specifically mention those items.
The 1Illinois statute specifically includes standard of services,
while the Minnesota Act does not use those terms.

The similarity of the Illinois and Minnesota statutes makes
it particularly appropriate to look to Minnesota cases to determine
if teacher evaluations are a mandatory subject of bargaining or an
employer right.

At this time, there is only one Minnesota case that addresses

this question. That case is University Education Association v.
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Regents of the University of Minnesota, 353 N.W.2d 534 (Minn. 1984).

In that case, the University Education Association (UEA) alleged that
the Board of Regents had committed an unfair labor practice by
refusing to bargain the subjective criteria used to determine
promotion and tenure, review of faculty evaluations and the academic
calendar. The Minnesota Supreme Court found that all three of these
issues were matters of inherent managerial policy.

The basis of the NEA's argument was that the three matters
all had a significant impact on faculty job security, advancement,
compensation and work assignment so were terms and conditions of

employment. (University Education Association, p. 537.)

The court began its analysis by unoting that:

This court has repeatedly emphasized that the purpose of
PELRA requires the scope of the mandatory bargaining
area to be broadly construed so that the purpose of
resolving labor disputes through negotiation could best
be served. (University Education Associatioan, p. 578).

However, it also noted that a string of Minnesota decisions
recognized 4...that many inherent managerial policies concomitantly
and directly affect the terms and conditions of employment.” (Id at
539).

Because areas of 'inherent managerial policy' and 'terms and
conditions of employment' often overlap, the court had to establish a
test for determining how an issue would be categorized.

The court had established such a test in St. Paul

Firefighters, Local 21 v. City of St. Paul, 336 N.W.2d 301 (Minn.

1983). The court established the basic approach as follows:
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A decision in respect of a matter of inherent managerial
policy—-a discretionary decision which a public employer
is not required to negotiate-—--may well impinge upon
negotiable terms and conditions of employment.
Minn.Stat. S 179.66 (1982). The impact upon the terms
and conditions of employment of an inherent managerial
policy decision does not, however, render the policy
decision a subject of mandatory mnegotiation if the
decision and its implementation are so inextricably
interwoven that requiring the public employer to meet
and negotiate the method of carrying out its decision
would require the employer to negotiate the basic policy
decision. See Minneapolis Association of Administrators
and Consultants v. Minneapolis Special School District
No. 1, 311 N.W. 2d 474, 476-77 (Mion. 1981). If,
however, the inherent managerial policy decision is
severable from its 1implementation, the effect of
implementation on the terms and conditions of employment
is negotiable to the extent that negotiation is not
likely to hamper the employer's direction of its
functions  and objectives. Minneapolis Federation of
Teachers, Local 59 v. Minneapolis Special School
District No. 1, 258 N.W. 2d 802, 805 (Minn. 1977);
International Union of Operating Engineers v. City of
Minneapolis, 305 Minn, 364, 233 N.W. 2d 748 (1975).
(St. Paul Fire Fighters, 336 N.W. 2d at "302.)

Essentially, the approach established by St. Paul Fire

Fighters is a two- part test. First, the impact of a policy decision
upon terms and conditions of employment must be determined. If the
policy impinges upon mandatory subjects of bargaining, the court must
then determine if the policy and 'terms and conditions of employment'
are so interwoven that negotiation of the issue would require
negotiation of the policy. If they can be separated, bargaining is
mandatory for the issues relating to the implementation of the
policy.

After establishing that this was the proper approach, the

court addressed each of the three issues. It dealt with the issue of
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faculty evaluations in two brief paragraphs on page 542 of the

opinion:

The MEA argues that the faculty has a direct interest in
assuring that evaluations are fair, accurate and
properly used. The faculty evaluation issue relates to
all faculty and consequently is an issue separate from
tenure and promotion.

The substantive criteria, weights and review of faculty
evaluations are undoubtedly managerial matters while the
application of the evaluations is an issue that may
directly affect a faculty member's terms and conditions
of employment. The fairness of the application of
faculty evaluation standards 1is ensured by the
negotiability of the tenure and promotion procedural
process. It is obvious that the quality of work an
employer, public or private, expects is a managerial
decision. (University Education Association, p. 542)

It is important to note that the court saw a distinction
between the substantive 'criteria, weights and review of faculty
evaluations and the application of those evaluations. This kind of
distinction is also recognized in Section 4 of the IELRA by the
impact bargaining provision.

This case is significant for three reasouns. The first is
that it involves a statute with an employer's rights provision
similar to that of the IELRA.

The second is that in creating an approach to the dilemma
created by the employer's rights provision, the court realized that
there would often be an overlapping between subjects of mandatory
bargaining and matters of inherent managerial policy. The approach
recognizes that and acknowledges that a balance must be struck that
will fulfill the legislative purposes of the Act,

The third important aspect of the case is the distinction the
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court made as discussed above. This distinction may be analogized to
the provisions of Section 4 of the IELRA and will be referred to
1ater in this discussion.
sconsin
Wiscon
Wisconsin's statute establishing the right of bargaining in

the public sector is found in Section 111.70(1)(d) of the Wisconsin
Statutes. The statute requires public employers and employee
representatives to bargain with respect to wages, hours and
conditions of employment. The statute does not have as an employer's
rights provision as explicit as the Illinois Act. However, it does
reserve some power to management within the statute:

The employer shall not be required to bargain on

subjects reserved to management and direction of the

governmental wuait except insofar as the manner of

exercise of such functions affects the wages, hours and

conditions of employment of the employees.

It is important to note that those management rights are

limited 1f the exercise of them affects the wages, hours and
conditions of employment of the employee.

The most significant case to date in interpreting the scope

of Dbargaining in Wisconsin 1is City of Beloit, Etc. v. Wis.

Employment, Etc, 242 N.W. 2nd 231 (Wis. 1976). 1In this case, the

Beloit Education Association (BEA) and the Beloit City School Board
could not agree whether a list of eleven topics were mandatory or
permissive subjects of bargaining under the Wisconsin statute. The
eleven subjects were:

(1) the manner in which supervision and evaluation of
teachers will be conducted,
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(2) the structure and maintenance and availability to
teachers of school district files and records,

(3) right of representation prior to reprimand, warning
or discipline,

(4) whether or not "just cause” shall be the standard
applied in limitation of the Board's actions with
respect to renewal of individual teachers
contracts,

(5) the procedure and order of preference to be
utilized in event of teacher layoffs,

(6) the treatment and disposition of problem students,

(7) class size,

(8) type and extent of in-service training to be
conducted,

(9) the type and extent of reading program to be
utilized,

(10) the establishment and structure of summer programs,

(11) the school calendar.

Because they could not agree, they took advantage of a
provision in the statute that allowed them to submit the list to the
Wisconsin Employment Relations Commission for a declaratory ruling on
whether they were mandatory. The Commission issued a declaratory
ruling and the ruling was appealed.

The court first discussed the statute, the limitations on the
scope of the bargaining and the nature’ of the parties. When it came
to the discussion of the problem, the court stated that the problem
with interpreting the statute was that many subject areas relating to
wages, hours and conditions of employment also had "...a relatedness
to matters of educational policy and school management and

operation.” (City of Beloit, 235).

After defining the problem, the court coansidered how to best
construe the statute. The court concluded that "What is

fundamentally or basically or essentially a matter involving wages,
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hours and conditions of employment, is, under the statute, a matter
that is required to be bargained.” (Id, at 236). This kind of test,
by necessity, must be applied on a case by case basis.

The court then applied this test to the question of teacher
evaluations. The court acknowledged that the area of teacher
evaluation related to management and direction as well as to wages,
hours and conditions of employment using the primary relations test,
the court held that BEA proposals regarding who was to evaluate
teacher performance and assistance to teachers with poor evaluations
were not mandatory subjects of bargaining. However, five proposals
went "“to the right of teachers to have notice and input into
procedures that affect their job security,” (Id., at 237.) Those
five proposals were:

Teacher Supervision and Evaluation (1) Orientation of
new teachers as to evaluative procedures and techniques,
(2) Length of observation period and openness of
observation, (3) Number and frequency of observations,
(4) Copies of observation reports and counferences
regarding same, and teachers' objections to evaluations,
and (5) Notification of complaints made by parents,
students and others. (Id., Footnote 16 at 237)

There are three important aspects to be remembered when
applying this case to Illinois. First, the employer's rights clause
in Wisconsin is not as strong as that in Illinois.

Second, the court did not address the negotiability of
criteria. That is important because many school districts are

willing to concede the negotiability of procedures but will maintain

that criteria are strictly matters of educational policy and
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therefore insulated by Section 4.

Third, the 1language of Section 4 only requires the
negotiation of policy matters "directly” affecting wages, hours and
terms and conditioné of employment. Arguably, this is a different
test than the primary relations test applied by the Wisconsin court.
Oregon

Oregon's Public Employment Collective Bargaining Act, found
in the Oregon Revised Statutes, Section 243.650 et seq., requires
public employer to bargain in good faith over "matters concerning
direct or indirect monetary benefits, hours, vacations, sick leave,
grievance procedures aqd other conditions of employment.” (Oregon

Revised Statutes, Section 243.650 [7]). Oregon has elected to use a

balancing approach to determine the scope of bargaining when dealing
with school districts. That approach "weighs the comparative effect
of a proposed bargaining subject on educational policy and on teacher

employment conditions....” East County Bargaining Council v.

Centenanial School District No. 28JT, 685 P. 2d 453 at 454 (Or. App.

1984).
This approach was adopted by Oregon's Supreme Court in a 1980

decision, Springfield Education Assn. v. School Dist., 621 P.2d. 547

(Ore. 1980). That decision developed a three-part standard for
applying the balancing approach to teacher evaluation proposals:

"ERB concluded that the bases for and use of evaluation
related predominantly to educational policy, although
they affect teachers' working conditions somewhat,
because the bases represent the determination of
programs and program standards and the use of evaluation
is to determine whether these program standards are
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being met. The determination and measurement of program
standards are management functions.

ERB also concluded that the mechanics of evaluation also
affect working conditions, but relate primarily to
educational policy because the mechanics and bases of
evaluation are 'inextricably intertwined.' The form,
content, number and sequence of evaluations, and the
resources allocated therefore, ERB reasoned, must be
designed to correlate to the program standards and to
serve as the basis for subsequent managerial action.
Accordingly, both the bases for and uses of evaluation
and the mechanics of evaluation were deemed not to be
conditions of employment and, hence, subject to
permissive rather than mandatory bargaining.

ERB next concluded that those parts of the proposals
dealing with procedural fairness (e.g., notice and
opportunity to be heard) had no effect on the
formulation and achievement of program and little effect
on the allocation of resources, but greatly affected
teachers' employment. Hence, procedural fairness
procedures were deemed to be subject to mandatory
bargaining.” 290 Or. at 235-37, 621 P. 2d 545.

Following that case, however, the Oregon legislature amended
the Oregon Statute governing teacher evaluations. That statute,
found at Oregon Revised Statutes Section 342,850 was amended ts
include a provision very similar to the Illinois statute dealing with
teacher evaluations on that matter. The section added, reads in
pertinent part as follows:

(2)(a)The district school board shall develop an
evaluation process 1in consultation with school
administrators and with teachers. 1f the
district's teachers are represented by a local
bargaining organization, the board shall consult
with teachers belonging to and appointed by the
local bargaining organization in the consultation
required by this paragraph.

(b) The district school board shall implement the
evaluation process that includes:

"(A) The establishment of job descriptions and
performance standards which include but are
not limited to items included in the job
description;

"(B) A pre-evaluation interview which includes but
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is not 1limited to the establishment of
performance goals for the teacher, based on
the job description and performance standards;

"(C) An evaluation based on written criteria which
include the performance goals; and

"(D) A post-evaluation interview in which (i) the
results of the evaluation are discussed with
the teacher and (ii) a written program of
assistance for improvement, if needed, is
established.

"(c) Nothing in this subsection is intended to prohibit
a district from consulting with any other
individuals.”

A subsequent case determined whether the amendment of the
evaluation law affected the application of the Springfield test for
determining what evaluation related matters are mandatory subjects of

bargaining. That case is East County Bargaining Council wv.

Centennial School District No. 28JT, 685 P.2d 452 (Or. App. 1984).

In that case, the teachers' bargaining council (council)
argued that:

because the amendment made the statutory requirements
for evaluations more specific, increased the
evaluation-related rights of teachers and reduced the
flexibility and discretion of school districts in
connection with evaluations, the effect was to shift the
balance from the educational policy to the employment
conditions end of the spectrum and to make virtually all
matters pertaining to teacher evaluations mandatory
bargaining subjects. The council implicitly makes the
related point that, because the district must comply
with the statute, it has no educational policy interests
which militate against bargaining about proposals that
simply duplicate the statutory requirements. (Id., at
455, 456).

The court however, determined that any bargaining proposal
was still subject to the balancing test. Indeed, the court stated

that the amendment did not “explicitly enlarge the scope of
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pandatorily bargainable subjects.” (Id at 457.)

The most significant aspect of this case, within the Illinois
context, 1is the court's holding that the amendment did not enlarge
the scope of mandaﬁory bargaining. This is particularly important
when considered in conjunction with Section 17 of the IELRA.

Illinois

There are no Illinois decisions to date that deal with the
issue of teacher evaluation as a mandatory subject of bargaining.
However, a Complaint and Notice of Hearing has been issued by the
Executive Director of the IELRB for a case involving this issue.

The case, Community Consolidated School District 59, Case No.

86~-CA-0012, deals with a demand to bargain collectively about the
development of evaluation criteria and procedures as well as the
impact of them. The complaint was issued on July 24, 1986.

There is also very little legislative history on this issue.
Teacher evaluation was not discussed at all in the House debates and
was only mentioned once in the Senate debates. That discussion is
cited on page 32 of this work and gives no direction on this issue.

However, based on the IELRB decisions discussed earlier in
this chapter, the NLRB decisions and the decisions of other states,
it is possible to make a reasonable prediction as to how the IELRB
might approach this question.

First, the IELRB will likely reject the argument that teacher
evaluations have been made a mandatory subject of bargaining by the

amendment to the School Code which requires school districts to
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develop "....in co-operation with its teachers, or where applicable
the exclusive bargaining representative of its teachers, an
evaluation plan for all its teachers in contractual continued
service.” (Section 24A-4). A careful reading of that amendment
reveals that the school district is required to develop a plan in

co-operation with the teachers or their bargaining representative.

The language does not impose an affirmative duty to bargain the
contents of that plan but rather, 1is similar to the meet and confer
requirements of a state like Indiana.

Another reason the IELRB is likely to reject this argument is
because of the provisions of Section 17 of the IELRA. That section

reads:

Effect on other laws. In case of any conflict between
the provisions of this Act and any other law, executive
order or administrative regulation, the provisions of
this Act shall prevail and control. Nothing in this Act
shall be construed to replace or diminish the rights of
employees established by Section 36d of "An Act to
Create the the State Universities Civil Service System”,
approved May 11, 1905, as amended or modified.

This section makes it very clear that the IELRA is to be the
controlling law if there is any conflict between the IELRA and any
other state law. Further, the only exception to this rule that the
legislature was willing to contemplate was incorporated in Section
17. Therefore, the only way the list of mandatory subjects of
bargaining can be expanded by statute is by amending the IELRA to
reflect that change. The new teacher evaluation law is incorporated

in the School Code, not the IELRA, Therefore, it cannot be regarded
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as a statutorily imposed subject of mandatory bargaining.

The IELRB will consider several factors when it addresses the
jssue of whether tgacher evaluations are a subject of mandatory
pargaining. One will be the strong language of Section 4 of the
IELRA. In Berkeley the IELRB made it very clear that it viewed
management rights as significant and that educational employers are
unique. In that decision, the IELRB considered the claims by both
sides and determined that the word 'directly' was very significant
and that unless there was a direct effect on the subjects of
mandatory bargaining, the decision was to be left to management.

Another factor that the IELRB will likely consider is whether
teacher evaluations are a matter of educational policy. All the
state courts that have considered this question have concluded that
teacher evaluations at least include an element of educational
policy, even those courts that have determined that teacher
evaluations are a mandatory subject of bargaining. The IELRB will
most 1likely concur with those courts and determine that teacher
evaluations are a matter of educational policy.

Although all the courts cited have determined that teacher
evaluations include a question of educational policy, they have
applied different tests to determine whether it might still be a
subject of mandatory bargaining. Under the minimal relations test
and the significant relations test the courts have determined that
teacher evaluations are mandatory subjects of bargaining.

However, under the primary relations test and the balancing
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test the courts have determined that teacher evaluations are not a
mandatory subject of bargaining. In Berkeley, the IELRB adopted the
primary relations test. The application of that test in the context
of teacher evaluations is best exemplified in Beloit discussed
earlier.

If the IELRB applies the primary relations test as in Beloit,
it will find that the number, frequency and duration of evaluations
will be subjects of mandatory bargaining. It will also find that the
time span between the observation and the evaluator/teacher
conference will be a mandatory subject of bargaining. However, the
identity of the evaluator will probably be found to be an inherent
managerial right. The criteria for the evaluation are clearly
matters of educational policy because they are pronouncements of what
the district considers to be proper teaching behavior as the behavior
relates to attaining the district's educational objectives. This
will be the result if the IELRB follows the lead of the Wisconsin
courts.

One caveat is in order, however. The Wisconsin statute
dealing with managerial rights, cited on page 60, gives employees the
right to bargain over managerial rights if the exercise of those
rights affect the wages, hours and conditions of employment of the
employees. That statute does not include the word 'directly' that
the IELRB found so significant in Berkeley. Therefore, the primary
relations test applied by the IELRB may narrow the scope of mandatory

bargaining even beyond that established in Beloit.
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In summary then, if the IELRB follows Beloit, it will find
that the procedures of teacher evaluation are mandatory subjects of
pargaining but that the identity of the evaluator and the criteria
for evaluation will be permissive subjects of bargaining. If the
IELRB continues to place great reliance on the presence of the word
tdirectly' in Section 4 it may even find that the procedures are not
subjects of mandatory bargaining. At any rate, both the procedures
and criteria will 1likely be found to be subjects for impact
bargaining under Section 4.

CLASS SIZE

Class size is another topic that the teacher unions will
likely consider as a mandatory subject of bargaining. Teachers have
long believed that the number of pupils in a class has a direct
impact on the quality of teaching and learning that goes on in the
classroom. School administrators might agree with that sentiment,
but argue that precisely because the number of students affect
teaching and learning, a determination of class size based on that
belief would be an educational policy decision. Employee groups
would likely consider it a term or condition of employment.

Several states now have judicial determinations of whether
class size is a mandatory subject of bargaining. Those states
include Counnecticut, Nevada, Florida and Wisconsin.

Connecticut

The Connecticut Teacher Negotiations Act is found at C.G.S.A.
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gections 10-153(a) through 10-153(h). It requires school boards to
negotiate over “salaries and conditions of employment.” This
statutory requirement was interpreted with respect to class size in

the case of West Hartford Education Association v. DeCourcy, 162

West Hartford was an action for a declaratory judgment

determining whether certain items were mandatory subjects of
bargaining. In the court's analysis of the scope of bargaining, it
began by noting that absent guidance from the stafute, the court must
look to the legislative history to determine the meaning of
"conditions of employment. (Id.at 533.) All three of the labor acts
covering public employees in Connecticut mirrored the language of the
National Labor Relations Act and wmade it mandatory for the employer
to bargain over wages, hours and conditions of employment. The court
determined that the omission of hours from the Teacher Negotiations
Act reflected a 1legislative judgment that "teachers' hours of
employment' determine students' hours of education and that this is
an important matter of education policy which should be reserved to
the board of education.” (Id. at 534.)

Because of that attributed legislative judgment, the court
found that the length of the school day and the school calendar were
not mandatory subjects of bargaining. It also used the perceived
legislative judgment as the basis of the analysis regarding class
size. The court asserted that the legislature intended that the

scope of negotiations should be broad, stating that, "The use of the
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phrase 'conditions of employment' reflects a judgment that the scope
of negotiations should be relatively broad, but sufficiently flexible
to accommodate the qhanging needs of the parties.” (Id at 535.)
Having made that determination, the cburt looked to decisions
under the National Labor Relations Act. The scope of bargaining
under that Act, as discussed earlier, has been expanded under the
penumbra of the phrase, "terms and conditions of employment.”
However, there are still some limits to that scope as defined in

Fibreboard Paper Products ,"nothing should be understood as imposing

a duty to bargain collectively regarding such managerial decisiouns,
which lie at the core of entrepreneurial control.”™ (379 U.S. 203 at
223.) The Connecticut court equated the controls in Fibreboard with
matters of educational policy in the case at hand and defined
educational policy as "those which are fundamental to the existence,

direction and operation of the enterprise.” (West Hartford at 536.)

The Connecticut court also looked to the history and custom
of the industry in collective bargaining and to the policies
underlying the Teacher Negotiation Act. The court took notice of the
fact that of the ninety-six teacher contracts negotiated in
Connecticut, sixty-one had class size provisions. The court also
noted that the Act divested the boards of education of some of the
discretion they would normally have in an effort to eliminate any
"need for resort to illegal and disruptive tactiecs.”™ ( Id at 536.)

Using this three pronged analysis, the court stated that,

"There can be no doubt that policy questions are involved....but that

72



cannot be decisive in the present case....Class size and teacher load
chiefly define the amount of work expected of a teacher, a
traditional indicator of whether an item 41is a condition of
employment.” (Id. at 537.)

There are two important aspects of this decision when applied
to the Illinois situation. The first is that the Connecticut statute
does not have the equivalent of the employer's rights section of the
11linois Act. The second is that the Connecticut court engaged in a
kind of balancing test. This 1s quite different than the "primary
relations”™ test enunciated by the IELRB in Berkeley and applied in

Community Unit School Dist. No. 4.

Nevada

The Nevada statute requires every government employer to
negotiate concerning “wages, hours and other terms and conditions of
employment.” NRS 288.150(1). However, this obligation is limited by
subparagraph 2 of that section:

"2. Each local government employer is entitled, without
negotiation or reference to any agreement resulting from
negotiation:

(a) To direct its employees;

{(b) To hire, promote, classify, transfer, assign,
retain, suspend, demote, discharge or take disciplinary
action against any employee;

(c) To relieve any employee from duty because of lack
of work or for any other legitimate reason;

(d) To maintain the efficiency of its governmental
operations;

(e) To determine the methods, means and personnel by
which its operations are to be conducted; and

(£f) To take whatever actions may be necessary to carry
out its responsibilities in situations of emergency.

The interpretation of this statute as it concerns the
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negotiability of class size is found in the case of Clark County

Sschool pistrict v. Local Government Employee Management Relations

a——

Board, 90 Nev. 442, 520 P.2d 114 (1974). This case consolidated two

separate actions where the court was called upon to determine the
pnegotiability of several items including class size. In the
decision, the court upheld the standard enunciated by the Employment
Management Relations Board, “that the government employer be required

to negotiate if a particular item is found to significantly relate to

wages, hours and working conditions even though the item is also
related to management prerogative.” (Id. at 117.) Using that
analysis, the court found that because class size had a significant
impact on working conditions, it was a subject of wmandatory
bargaining.

There is one very important aspect of this case when applying
it to the Illinois situation. The test applied in Nevada 1is the
significant relationship test which is a much easier test for
employee groups to satisfy than the primary relations test adopted by
the IELRB.

Florida

The Florida statute requires school boards to negotiate over
wages, hours and terms and conditions of employment. F.S.A. Section
447.309(1). However, this obligation is modified by F.S.A. Section
447,209 which allows public employers to unilaterally set “"standards
of service to be offered to the public.”

The application of this statute to the negotiability of class
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gize is found in Hillsborough Classroom Teachers Association v.

gchool Board of Hillsborough County, 423 So.2d 965 (1982). In that

case, the court found that class size was not a mandatory subject of
bargaining. However, the impact of a decision regarding class size
will 