uuuuuuuuuuuuuuuuu

Loyola University Chicago

Loyola eCommons
Master's Theses Theses and Dissertations
1948

Labor and the Conflict of Federal Commerce Power and State
Police Power

Mark James Jennings
Loyola University Chicago

Follow this and additional works at: https://ecommons.luc.edu/luc_theses

b Part of the Social Work Commons

Recommended Citation

Jennings, Mark James, "Labor and the Conflict of Federal Commerce Power and State Police Power"
(1948). Master's Theses. 226.

https://ecommons.luc.edu/luc_theses/226

This Thesis is brought to you for free and open access by the Theses and Dissertations at Loyola eCommons. It
has been accepted for inclusion in Master's Theses by an authorized administrator of Loyola eCommons. For more
information, please contact ecommons@luc.edu.

This work is licensed under a Creative Commons Attribution-Noncommercial-No Derivative Works 3.0 License.
Copyright © 1948 Mark James Jennings


https://ecommons.luc.edu/
https://ecommons.luc.edu/luc_theses
https://ecommons.luc.edu/td
https://ecommons.luc.edu/luc_theses?utm_source=ecommons.luc.edu%2Fluc_theses%2F226&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/713?utm_source=ecommons.luc.edu%2Fluc_theses%2F226&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ecommons.luc.edu/luc_theses/226?utm_source=ecommons.luc.edu%2Fluc_theses%2F226&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:ecommons@luc.edu
https://creativecommons.org/licenses/by-nc-nd/3.0/
https://creativecommons.org/licenses/by-nc-nd/3.0/
https://creativecommons.org/licenses/by-nc-nd/3.0/

' LABOR AND THE CONFLICT OF PEDERAL COMMERCE
POWER AND STATE POLICE POWER

m :

4 THESIS SUBMITTED IN PARTIAL FULFILIMENT
OF THE REQUIREMENTS FOR THE DEGREE OF
MASTER OF SOCIAL ADMINISTRATION
LOYOLA UNIVERSITY

JURE
1948




TaBLE OF CONTENTS

CHAPTIR PLOR
I IﬁTRQBUQTIQNSoQiib&nniuxatstuqﬁetwitnti;iﬁ»#bibbcii&
il THE POLICE POWER OF THE STATESesseresonsnesvnnssesrs

A, Historical Development and Early Use of the

96“33@;94»cauoomwoﬁﬁobabvpcttiohq‘ititﬁiﬁdaiiina
Bs Llebor and the POlice POWEresssevrcssssvssonssseld

1, Hours of Work lLawBaisescsnssorneovesosrenessld
8. S8tate lMinimum HWage LOWBssrsossraressvsaseeld
3+ laws Governing Working Conditions and

Wage Paymentesesssssversosenovsnvosssivssad?

4, ﬁuﬂmﬂry.nﬂiQttvttncnﬂftoti'ttntﬂuvtﬁaliﬁucgg
IIX THE QQM%EEGE‘Pﬁ@ﬂﬁomvn»-ytian»awaa-g;ngﬁttﬁtanﬁoﬁgg
A, The Promotion aund Protection of Interstate

COMMOTCOessnavnnonnnebsnnrrssssssosnnusesenas sl

de wm:sr Applisnce and Hours of Vork Laws,..23
2, Imployer liebility Cmses and Full Crew
“QC‘**&B#O‘*t*t#‘tﬁ#ﬂiﬂt‘it#!tt'#&!lfﬁ‘gg
3¢ Teders) Regulation of Labor Relations in
the Rallroad IndustrYVssvssvessevssnsnrsnvssd?
4« Labor and the Anti-Trust LewS.cesnscessseedd

By SUNBTTsansacvsnsssrpsersosssocrassnssersscd

B, Congressionel Restrietion of the Channels of
Interstate CommBIOB.sesvsssvnsressssbsnsrtnnssb

1. lottery Aot and Nann AGtesssssvessncsvveasdd
8, Purs Food Act and Meat Inspeotion AGt..es«37
G Diseased Livestook ACLienssssvrosnssosenesdB
4+ Injurious Insect and Pest ACtsisesnsvsaveeedD

B SUMNATYa ssassonosavasasssssensrasnevsannssoP

C, Congressions) Reguletions in Ald of State

LAWSssusrveossnusssvsennssssnavosnssésontnannedP




TABLE OF CONTENTS CONT'D

CHAPTER PAGE
1, Historical Dsvelopment of Problem -

Liquor CBSBUB.cvcvvovsncivanssncassisnsvesnsdd
2+ Other Instances of Federal Ald to State

Lo Besasessonssonsseranssorsnnssunsnsesssssdd
Je SURDATYsssorswasnssssssssssnscainsrssensssesdd

v THE SUPREME WUET THE CONFLICT BETWES THE GOMw
NERCUE POWER AND Tﬁﬁ FOLICE POWER FRIOR TO THE
JONBES & LAUGHLIN DECISION,sswssenscvsnvovcsrnniissesd

he Bariy History end Treetment of the Gonflletissi46
B, "Stream or Flow" of Commerse Baetrina,‘..gg,g%gﬁl
s PFirst Child Lubor DoolsioNissssesessescessnneredd
Ds The Sohechter DeclslolssivressscsscsvnsvssesesssdB
E. Carter Coal DecisloNsscsssssscvscssnsnasnssvessb?
¥, Summaxy...,.:mcy¢*.......u.g...s..;«.‘...».-fufﬁﬁ

v THE SUPREME COURT AND THE PRESENT "AFFECTING COMe
MERCE™ DOCTRINBasseesovssinsonsesvsssaassasesvansssBO

A, The Nationsal Labor Relations ﬁﬂﬁau&uriamvuanoitﬁl

i. Jones~lLaughlin CaB@sessesvrasnsssorsssnsessBd
2, JFriedman~Harry Harke CaBO.csssnsssosossnsesedd
G Fruahaut Trai ar Oaﬂsﬁi&‘éb#dbtt&i&!ﬂl&i!itﬁs

B. later Cases Interpreting the National Laboy
Relet ions ﬁ$t~a¢310tutt;vtoc;¢ovaaa»c~«tﬂ;¢i0t-57

1., Sants Cruz CaBG.ssasesensersvesessossnsisnab?
8y Consolidated Edison 3&&6#1:9o&nvwnfbtmosucasa
Ge Fainblatt CoBO.ivevecrvennsonsrcrcrssnsonsss?0
&y SUMBAYYesesvesv st vrsavrsresrvocrnrassanheee?d




TABLE OF CONTENTS CONT'D
DHAPTER PAGE

Cs The Falr Lebor Standards Act & the Second
Child Lsbor Qﬁﬂ’#ﬁvia*»uﬁﬁliiti'ﬁ*t!tt.i!#!iﬂﬁtﬁ?a’

De SUnmMBYTenssevressscatrossprvessenassasvrsnsvrsssnesssth

Vi RESOLVING THE POLICE POWER - COMMERCE POWER

COBYLICTusssnevnssennosbvosvvtnansnansnnnvsinsnsonians?td

A, Prinoiples Established By the Supreme Court to
Resolve the Gaﬂfl$¢%¢¢'§a¢'tonam»;.«gﬁaﬁavacuﬂﬁ»VQ

B, Renovated Butter DeoisioNsssicesssvsssvsvnsnanes80
G‘_ Allan Bradley DeolslOoNeusasssvscesenncsssnrnvnns 82
Ds The Hill DeoisiONecessessvcrsvracnrnasssssnnseenBB
E. DBethlehem Steel ﬁa¢zazan‘a¢.¢.;.«g..a.,¢;u¢,..;,88
¥, 3uamﬂ¥¥p&vtiribiyﬁtt;ﬁiii%ﬁ@!li#ﬁﬁ#t&.uti’i&itiigg
VII CONCLUSIORssesssossnsssnnasnnnanesvononsnsvsnssssavedd
BIBLIOGRAPHY |
LAW REVIEW ARTICLESysssnsssesvosvansesenenevnnssness8f
BOOKSuysnsessossisvesasnnosuonsscnsonsennosasnavanslOl

PASES CITEDssvwenncinnsonnsonsnennsnsnnonovsvasanbosssnessseed0d




GHAPTER I
INTRODUCTION

The exerciss by fﬁmzamu of the commerce power under Article
I, Section 8 of the Constitution and the exereise by the several
lstates of the police power under the residusry slause of the loth
lmendment to the Gonstitution, 414 not raise serious questions of
onfiiet in the early history of the United Statess However, the
E:tmﬁm chenged when %mm in 1687 passed the Interstate
Comnoroe Ast,
In various lezal tiﬁm, mﬁh aa taxation, regulation of
food, transportetion, and the like, & mmber of difrfioult pro-
blame syose dus %o the faot that laws dealing with theae topics
puld or could poasibly be bdased on the federal commeree pover
and the state police powers. The situation becsme even BOrs SOnw
fused when the rapid development of jmerloan industry compelled
the federal govermment %o enter the field of industrial relations
ndor the guise of the commerde power of the Constitution - e
rield whioh had traditionslly been regarded as coming under the
ptate polioe Wa Immediately & number of cases involving the
ponfliot vetween those two powers in the Tield of industrial yee
astions arose, Ais yet, no setisfactory solution of this confiiet
problem has been found, '




The purpose of this study is to point out the serious pro-
blems, as well as, consequenses, especially in the field of ine
dustrial relations, that are the end produots of the conflict bee |
tween the interstate commerdse powsr of the federel gevernment and |
the police power of the ssvaral states, By way of baokground and  i
introduction the early history and development of these powers
will be given firet, The author will then develop the confiiest
of thess powers up to and after the femous JoneseLaughlin Deole
sionl to show how the matter was and is now being handled by the |
Supreme Court of the United States, By way of eonolusion, the
author will, after having pointed out the serious prodlems to
management snd labor oreated by the oonflics$, show how he beliews
the conflich may be resolved with the result of more harmonious |
lsbor-managemsnt relations,

In the compilation of the materials for this thesis the de-
oisions of the various state end federal courts, as well as nue"
merous lew articles, were largely relied upen, Some textbooks
wore used, but these, as the bibliography shows, were few in num~
ber,
ﬂmﬂ« down by 'eht 8 Court of the United States in

1937, 301 u.s, (1937) Netionael Labor Relations Board v
Jones~Laughlin Steel Company,




CHAFTER 11
THE FOLICE POWER OF THE STATES

Ay Histsorical Development and BEarly Use of the Fawer

The term "poliee power" first originated in the case of
Brown v Maryland® in 1827, It was used by Chief Justiee Marshall
when he said: "The power to direst the removel of gunpowder is a
braneh of the police power shich unquestionably remeins and ought
to resmain with the states,” The authority obnnotated by the tem
originated, however, in the Constitutional Conventions. The :
fremers of the Constitution had a peculiar situation. They hed
the task of uniting thirteen distinot sowereignties inte a single
nations The states Wﬁod their commen interests to the nae
tmaal government &nd reteined "resfdual mwm&@ty“.? It is
this residual sowereignty of the states whioh is referred to in
the phrase "police power”,

The word "police” somes from a Greek word and means, among
other things, public polioy or the welfare of the state,® The
police power, while not conferred upon the states by the Constite
utm, nevertheleas exists sinoe it is an essential of the sovere |
JR———

3. The Groth and bevelopment of the Folise Power of the State
o Reve 175 (1580) *

2 Miohs law Rev. 1 ,
4+ Ely, Police Fower, p. 207




eignty of the state, It is the element of sovereignty which
gives fores and effect to the purposss for which the state was
oreated, It is not 2 new conoept. "This phase of the law is as
0ld as govermment itselfs It was mantioned in the Institutes of
Justinisn and had its counterpart in the sarly English Common
Law **%, Ag early as 1388, Parliment enasted & law which fmposzed
a penalty for throwing anime) filth into rivers and & law enseted |
in 1469 prohibited the slaughtering of cattle in oitsiess Auge
tioneers, millers, innkeepers, drovers, and ferry-keepers werse
regulated dy law many centuries before the terms of thia phase
of the law became known %0 our legal uyntm"°

This power of the state cannet de precisely defined, Some
writers have called it the “dark esontinent of American jurispru~
denee”, “the convenient repository for which our jurissic classw
ification oan find no other place™, "the indefinite mupremacy of
the state™s It i in aay ossse & positive and far-reashing power. |
Professory Freud states that it means she power to promete the
public welfure by means of eompulsion and restraint over the use
of liderty snd property. Mr, Justioce Holmes defined the power as |
follows: "Both property and liberty are held on such reasonable
gonditions ss may be imposed by the governing power of the State

8, The Nature and np%acmm of the Polise Fower, 6 Kensas
City Law Rev, 128 {(19%8) .




in the exeroise of these powers ***,"® Ain oft quoted definition
of the power is that of Mr, Chief Justice Shaw: "Rights of pro~
perty, like other spoial and conventional rights, are subjeet to
reasonable limitations in their enjoymant, as shall prevent them
fron being injurious, and t0 such reasonable restraints and re~
gulations established by law, as the legiaslature, under the
governing and gsontrolling powsr, vested in them dy the Jonstitue
tion, may think neesssery and expedient."’ These are usually re~
garded as satisfeotory explanations of the power and it is unie
formly oonseded thet it 13 subjeot only to the Due Process Clause
of the Fourteanth imendment,

The power is the constitutional basis of state legislasion
te prompte the health, safety, morals and gensral welfare of the
community. However, sush legielasive exeroise has besn of rather
recent origin in the United States. One need bdus look at early
American history S0 discover the resson for $his, In this peried
of our national history the "individualistie” doetrines of Adwm
Smith and Herbert Spensor dominated politioal and legel thinking.
The populetions of the cities were amall and the people were gen~
srally devoted to egricultural pursuiss, The prevailing publie
opinfon wes o let every man find his own lifs, liderty and pro-

6. Lochner v New York, 198 U.8. 45, 53 g,mﬁ), |
7. Commonwealth v Alger, 7 Cush, (Mass,) 53, 85 (1851)




perty, and seek proteotion for them as best he oould, with the
least interference from the state. They were days of the "hands-
off" polioy which wes sondusive to the rapid expansion of busie
ness and the exploitation of the nationel resourses, The senti-
nents of business, "the public be demned”, "all the treffic will
bear" and "caveat emptor" were nmet with indifference rather than |
a oall for govermment regulations If justice or property could-
n't be had in the established scolety it was an easy matter for
the individual to move West where fresh lands begged for oultivae
tion and offered unbounded freedom, The courts reflested this
attitude by giving a striet eand limited construction to the gcon»
cept of police power. Thus in Vankomne's Lesses ¥ Darrance® the
sourt remarked: "*** no one oan be ¢alled upon to surrender or
secrifice his whole property real or personal, for the good of
the community umﬁ resovering compenaation in value."

Gonditions slowly began 1o arise whioh demanded redress,
Business had, due %0 the over-smphasis of individualism, grown
to disregard the public welfare, Redress was sought through the
police power since the free lands began to disappear and urban
1ife and factory oconditions made protective ;gsgaiation inpera~
tiﬁa“

Bs 2 Dal, 504, 1 L, B4, 391 (1796)
9+ See: What is Meant by the Police Fower?, 12 Nebs law Rev, 208

_ 6




However, the use and application of the powsr was a slow and
tedious process, Chief Justioce Taney, as the asucosssor of Chief
Justioce Marshall in the Supreme Court, estabdblished the aél:lé

 ground upon whioh the police power was to rest, He favored a |
liberal interpretation of this power of the states, and gave Judé'
to1al recognition to it in 1837,%0 and sgein tn 18473 He de-
fined the powsr for the state courts, "What are the Police
Powers of a State? They m nothing more then the powers of
government imherent in every sovereisnty o the extent of its
dominions, that 1#» t say, the power to govern men and things
within the limits of government,"” The states began to become
avare of the need for the exeraise of the power as public demand |
for legislation degen to inoresse, The sele of liquor was one of
the first privets enterprises to fall under government sontrol in
the interests of the :mbua.u This power of regulation soon be- |
gan to extend in other axmm.mu"” A New Hampshire statute
which delegated the regulation of quasienuisances to municipalie
ties was sustained in 1855. The high court of the state in ocome
menting on the police power of the state legislature hed this to
aayz“" "The lsgislature may well determine that an instrument
whick teuds to fecilitate vioious practices (in this case bowle
ing ailoyl) is of itself an evil and ought to be prohibited.”
D e o S S
10, Miln v New York, 1l Pet., 102 (U.5. 1837)
ﬁ: %m ; gﬁ:;: gﬁﬁaﬁi‘ﬁgg,dgai; 31%’;; v Jacksonville,

2 Soem, 305 (1840)
gn v Yn liet, ;*%ﬁn“’ﬂi&ar,

O Xk &3




While the scope and apyligatxon of the powsr broadened
1ittle for the two next decades, its potentialities came to be
realized, In 1876, Chief Justice Waits in the Granger Casesl®
laid the foundation of state regulation of business eaffected with
a public interest whem he sald: "For the protection of abuses by |
legislatures the pg@ple must resort to the polls, not to the :
oourts.” This pesitian estzblished the view that the police
power of the state had to be used more end more if the health,
safety, morals and general welfers of the people were to be pro- ,;
teoted and maintained, The Ghief Justice alsc lald down the |
police powsr &8s an axiom of constitutional law when he declared:
“When one beoomes & member of soclety, he neoeasarily parts with
some rights end privileges which, as en individual unaffected by
his relations to others, be might retain***, This does not con-
fer power upon the whole peoples to control rights whioh are
pursly and exslusively private, but 1t does suthorize the estabdb=-
lishment of laws requiring esch oitizen to so oconduot himself,
and to 80 use his pwnpozty, as not unnecessarily to injure
another, This fs the very essenos of the maxim, sio utere tuo
alienum non leedes, From this sourge comes the police pewnna,"lﬁ

This approval by the courts of the exeroise of the police
power by the state legislatures, for the protsstion of the gen=-
4¥al welfare, gave the necessary impetus to the states to aot,
16, v Illinois, 94 U,S, 113 (la7e)

16, 1Ibid, (Sic utsre tun eta, =~ "Enjoy your own property in
' such & manner as not to injure that of another."”




Publio pressure for suoh aotion became greater and greater as the
rapid 1ndustr1alizat1unvor the oountry progressed, ?ha'now g0o0n~
omic and social repercussions of this second industrial revolu=
tion oreated many new prabldma which demanded legislative aotion.f
The courts were forced ¢o interpret the police power of the
states more in keeping with the needs of the periocd, es & result
the use of private property became more restrieted, Some exeme |
ples of the appli##iion of this power, which have been upheld by fi
the oaurta,vahauld:111uatratcythe development and extent to vhioh“f
the gonoept of the police power haes grown, It has been held a H
valid exercise qt the polioe power to provide for the inspeotion
of reilroad tank aara;l” to prohibit amnkingyin orowded halls in
order to preserve pure and fraah air tharola;xa to permit the
flooding of lands in order to oreats a pond for fish oulture;i®
to levy an asnaaaﬁant ageinst persons keeping dogs in order to
discoursge the keeping of those enimals;>C to prescribe the
woight and quality of loaves of bruaa;zi to 1imit the height of
buildings in order to preserve public aaratygga 0 require water
to be furnished to each floor of every tenement house in order to
preserve publie hoalth;za to regulate the prectice of msdioine

17.. Willie v Standard 01l Company, 50 Minn. 290

18, Stete v Heldenhain, 42 La, Ann, 483

19,  Turner v Nye, 154 Mass, $99

20, Wilton v Veston, 48 Conns 326

2l.. Chioago v Solmedinger, 243 Ill, 167

23, VWelch v Swasey, 190 Mass, 364

3%, Bedlth Dept. of N.Ys ¥ Trinity Chureh, 145 N,Y. 32

-




and the training of practitioners;°¥ to forbid the loscation of

livery stables in thiockly populated araaa;as t0 prohibvit the

carrying of concealed uaaponataa
By lLabor and the Polioe Power.

Wle have shown how public opinion demanded that the various
state legislatures enact measures designed to meat the sconomioe
and social problems oreated by the rapid expansion of business
and the inoreased growth of the citles and towns. Business in
its reaotion to the polioce power 1agisiat1an gnagted to meet
these new qénditzans sought defenses that ocould be imposed. The
most prominent eand constitutionally sound limitation was that of
the Due Process Clause, This defense osme to rest upon solid

ground in 1894 in the form of the case of Reegan v Femmers Issn
end Trust Company.>! The oase involved railroad rates and the

Supreme Court held that since the rates resulted in unjust dis-
criminetion the state statuts violated the Due Process Clause and
the law was unoonstitutional, It was this same defense, buzhin a
more specific sense, that dusiness was $0 use as a defense
against labor laws passed under the state poliee power,

In oconsidering these labor statutes the disocussion will be
limited to suoh employer-employes problams as houra of work,

24, Dent v Wast Virginia, 129 UsBs 114
36, Reinman v Little Roek 273 U.S, 1717
36, Orriock v Akers, 109 Ho. aap, 662
27, 154 U,S, 362 (1894)

10




working conditions, minimum wages and methods of payment, While
these employer-employes problems are not the only ones that have
gome in for regulation under the poliocs power, they are, it is
believed, the most importent bnes, 7

The limitation or hurdle which business caused to be placed
before any state legislation dealing with wages, hours or working
gonditions was th$ pr1nc1ple of "liberty of contract" which is
eontained in the Due Process Olauaa. The sourts, for the most
part, aceﬁnd $0 shere the scolal end economic ideas of business
and acoordingly parmitted this defemse, Dean Found in his erti~ |
ole "Liberty of Contract™ written in the Yale Lew Journal of 1909 }
in disoussing the leissez fairs attitude of the ocourts of the
nineteenth and early twentieth centruies has this to say about
the defense of “liberty of contract™: "legislation designed to
give laborers some measure of preotical independence and whioch,
1f allowed to opsrate, would have put them in & position of res~
sonable equality with their masters, is said by the courts, be-
oause it infringes on a theoreticsl egquality, to be insulting to
their manhood and degrading, to put them under guardianship, to
ocreate & olass Of statutory laboarers, and to stamp them as ime
beciles.”® In one of the rirst aaspnzg presented to the Supe
reme Court involving s labor statute the Court clearly enunoiated

U S

23, As qug:ad in "The Polioce Power in Ameriocapn Constitutional
8%, 1 J. Comp. leg. 160 (1914)

13




this liberty of contract restriction on the state police power
when it declared: ™The right to make contracts with relation to
his business is part of liberty of the individual protected by

the Fourteenth Amendment of the Federal Constitution. This ine
oludes the right to purchase snd sell labor. 30 |

In the disoussion thet follows it will be well to keep this
attitude of the Court in mind, -

1, Hours of Work leaws,

The early statutory regulations of hours of work conderned
women and shildrens One of the first of these was the Massaohue
goetts statute of 1876 which limited the employment of women and
children, under eighteen, engaged in manufacturing o sixty hours
per week, The Massachusetts high ocourt upheld the :Luw.m‘ In the

period that followed up to 1910 the treatment given to this pro-

blem waas & matter of prefarence for the individual atatmaa

In 1910 the question of the oconstitutionality of suoch state

laws was placed before the Supreme Court in Muller v Oregon. o

The Court brushed aside the liberty of contrasct argument. It
stated that since the physicel structure and performance of
maternal funotions places women at & disadvantage in the struggle

30, Lochner v New York, Supra, 45 (1905); See also Atkins v
Children's Hospital, 261 U,8. 525 (1923)

31+ Comsonwealth v Hamilton Mfg, Co., 120 Mass, 383 (1876)

32, Upheld: Winham v State, 65 Ned, 934 (1902); State v
Bughenen, 29 Wash. 802 (1902)

Void: Burcher v People, 41 Colo., 495 (1907); People v

Williems, 169 N.¥. 151 (1907)

33, 206 U.3. 412, (19i0)

_ 12




for subsistencé that her material well being 1s an objsot of pube
140 interest and es such is a valid subjeot of the state police
power. The liberty of contraet dootrine never presented & ser-
jous obstacle to the regulation by the states of the hours of
work for women, and the law appeers to be settled on the point,
The matter of hours of labor for children has slways been a valid
subjeet of the poliee power of the state since i$ never presented
any real constitutional difficulties, Frerhapas the best known
case on the point is State v'aharcya“whioa involved an Oregon
statute, The Oregon Court followed the Common Law attitude to-
ward ehildrun and declared: "They are wards of the State and
subjeot to ita eontrol, As to them the State stands in position
of parens patriss, and may exsroiss unlimited supervision and
control over thelr sontraots, oﬁcusationa, and sonduct and the
liberty and right of those who aasume to deal) with them., This is
power whioh inheres in govermment for ita own preservation and
for the protestion of the life, person and health and morals of
ita future oitizenas,."

It 1s in regard to the regulation of the hours of work for
adult male workers that the liberty of ocontraot of principle was
used most effectively. This old freedom of contract argument was
long considered & matter of right in sush cases. The Supreme

34, 86 Pag., 881 (1908)




Gourt in 1898 d4id, however, help to modify this defense.,°° The
case involved a Utah statute which limited the hours of work in
underground mines to eight per dsy. The Court declared that the
heelth of the miners was & sufficient social interest to uphold
the law, With 9n¢~axncpt1on35 this deoclision caused the stage -
asourts so fall in 1ine.,”” Howsver, the libderty of contract doo~
trine was not dead., In 1906 the Supreme Court held that the
hours of labor of bakers in New York state were not sudjeot to
police power rtgulntiangga The stats gourts ware thrown into
confusion since it appearsd the particulsar oocupation involved
must be considered, Fortunately, the Court assumed e more libere
al attitude as o the validity of the liberty of sonirast argu-
ment s0 that in 1917 when the validity of an Oregon statute was
challenged, it upheld the statute.”’ The Oregon law limited the
hours of labor in any mill, factory or manufacturing establishe
ment t0 ten hours per day. It is now sefe to assume that hours
of work mey be regulated under the police power of the state,
2+ State Minimum Vage Laws,
The enactment of state minimum wage laws has been restrioted

35, Holden v Hardy, 160 U.S, 366 (1598)

36, In re Morgam, 58 Pas, 1071 (1899) (Colorado)

37, Commonwe tk v Beattie, 115 Pac, Super 5 {1900); State v
Buchanan, 3¢ Wash. 602 (1903)1 Wenham v State, 65 Neb.
304 (1902) State v cantuuzx 74 Mo, 245 (1903)

38, Lochner v N, Y., Supra 4% 199

39, Bunting v Oregon, 2435 U,S, 436 (191?)

14




to women, To t:he American mind state regulation of mn*a. wages
were repugnant, In regerd to the sooial necessity of such legisw
lation there can be no doubt that the weges & woman receives bear
a direot relation to the food she eats, the olothes she wears,
the medical attention she receives when siock and in general to
her morals and general welfaré., The first minimum wege law for
women wasn't passed until 1912 and 1t wes a Massachusetts statute|
The next year eight other states followed suit.4® one of the
best arguments favering susch legislation as a police measure was
thet of the Oregon Supreme Court in 1934:%' =tnat the oourt cane
not say, beyound all guestion that the @et is & plain, palpable
invasion of rights secure by the fundamental law, and has no resl
or substantial relation to the protestion of publie health, the
public morals, or publis welfare. Zvery argument put forward to
|sustain the maximum hours lsw, or upon whioh it was established,
applies equally in favor of the sonstitutlonality of the minimum
wage law as also within the poliee power of the state and as a
regulation tending to guard the public morals and the pubdblie
health***," This deoision of the Oregon Court was appealed to
the Federsl Supreme Court,*? and was in effect upheld since
Justice Brandeis did not sit and a 4 to 4 tie resulted. However,
nx years later the matter ceme up egain before the %m:»ﬁ
PR ——

404 Calif, Colo, Minn, Ned, Ore, Uteh, Wash, & Wis,
4l. Stettier v O'Hara, 69 Ore, 519 (1914)

&8. Stettier v O'Ma‘ 243 U,S, 620, (1917)
45, Atkins v Children's Hospitaly Supra 535 (1923)




This time & minimm wage lew for women passed by Congress for the
pistrist of Columbie, under ite local police power, was involved,
The Court while conceding that there wesz no such thing &3 absolw
ute freedom of contract steted that navertheless, fresdom of cone
tract is the genersl rule, and restraint the exeeption. It then
proceeded to declare the atatute vold on the ground that the
aneient inequality of the sexzes, other than physiocel, had de~ -
ereased to the vanishing point. 48 to the physical inequality |
of women, the Court did not muoh concern itself, but was sat&atie&l
$0 rest its deoision on the argument that aelling lebor is like |
selling zoods, the parties are entitled to the right of freedom
of contract. This "liderty of contract™ dgotrine in the field
of minimum wege laws of women persisted until 1936, In that year
the Suprems Court had bdefore iV a Washington Stete :tatutcg4*

The Gourt abandoned the "liberty of contract™ restriotion and
overruled the Atkins case, Chief Justice Hughes in writing the
majority opinien had this to say: "“The aexploitation of a olass
of workers who ere in an unequal position with respect to bare
gaining power and are thus relatively defenseless against the
denial of 8 living wage is not only detrimental to their health
and well belng but casts a direct burden for thelr support upon
the community, *“** The community is not bound to provide what
is in effect a subsidy for unconscionsble employers.”

A s 0 i g

44, West Coast Hotel v Parrish, 300 U.S3. 379 (1936)
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Ag & result of that decision there ocan be no doudbt that min~-
{mum wege laws for women ere proper subjecsts of state polioce .
power. State statutes covering such laws for children are equale
ly valid as police measures under the theory of State v 8heray-*5

3. Laws Governing Working Conditions end Wage Payment.

There remains to be considered the application of the state
police power to the problems of working conditions and mnthoén of
wage peyment, In the matter of working conditions Holden v Harag |
set the precedent for upholding suech regulations as valid subjests |
of the atate police power, In addition under the Common lLaw the
employer had the duty of providing a reasonably safe plase for
his employees to work, As & result such statutes by state legis-
latures were bdut legislative declarations that certain pracotices
are per se negligent, with the added sanction of criminal liabile
1ty,47 A few of the ceses that osme before the Supreme Cours and
the state courts will give an ides of the nature of such legisla-
tion. These statutes were all upheld., An Illinois statute ree
quiring the appointmant of inspectors for mines at the owner's
oxpenau;‘a and an Indiane statute requiring properties of coel
mines and similar places t0 install proper washrooms et the re-

A A A S A W I

45, &6 Pas, 881 (1906)

46, 169 U,3, 266 (1868)

47. Polioe Power - Legislation for Heulth and Personal Safety,
42 Herv. L Rev, 866 (1924)

484 S5t, louls Comsolidated Coal Co, v Illinols, 185 U.S.
203 {1202)
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quest of ehcir‘qmylnytals‘g a Michigan law requiring blowers to
sarry dust from emery whoeln;5° a Maryland astatute presoribing at
least four hundrsd oublec feet of alr for each employee in manu~
facturing plﬂnﬁn,ﬁl a Kentuoky statute requiring strest car oom»
panies to provide stools tor'mstommanﬁﬁz In the field of raile
rosd transportetion the Supreme Court in 1911 upheld the so~oallel
state "full orew laws” requiring & given number of men for the
operation of freight trains.,5® 4 1918 law of Arkansas which re-
quired not less than three helpers in switch orews in yerds
loocated in cities of the first and seocond oclass were similarly
uphsld by the 0omrt¢a‘ vhere thess laws have a reasonadble re-
latioanship to the inoreased safety of railroad operation there
has beesn no gquestion of eonatitutinnalityuss

The msthod and time of payment of wages hes been a battles
ground of many & bitter constitutional contest in the courts.
The polios power of the state as authority for the regulation of
such matters has been met with the oontention that such regula-
tions are unconstitutional as arbisrary restriotions of "libersty
of aontrast”, The problem arcose prinoipally in the mining coou~
pation and in the early treatment of this problem the sourts were
49. Booth v Indisna, 287 U.8s 391 (1910)
B0« People v Smith, 108 Mioh. 527 (1896)
8. Bilve ¥ Newpert, 130 Kys 781 13012)
63+ CuyRsI. & Pag Ry. v State of irkansas, 319 U.S5, 4063 (1911}

54. Missouri Pacific R.R. v Norwood, 283 U.S. 249
§8. Pennsylvenia R,R. G0, v Driscoll, 336 Pa, 310 (1939)
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prone t0 hold such state leglalation void. They could not see
whet there was in the oconditions of the laboring man iu mines to
disqualify him from contracting in regard to the price or mode of
determining the price of his tallﬁﬁﬁ This so-salled liderty of
the laborer to contract for his services as he saw fit, whioh
1iberty the courts sought to protesct, was the very thing against
which he needed protection, Laws prohibiting payment in store
orders,®” from selling merchandise and supplies to employees &t

a greater percentage of proflt than to others were ascocordingly
declared vnzaiﬁﬁ The Supreme Court, however, &id not share the
state oourts striot "liberty of oontraot” view, at least not in
respect to state statutes of this type. In 1901 1t esteblished
the constitutionality of such police power measures. The onse®?
involved a statute of the stats of Tennessee which required the
redemption in eash of atore orders and other evidences of indebt-
edness issued by employere in peyment of weges due employees,

The oourt, oiting Heldan/v*ﬁardy°° in suppors, said: “the right
to contraot is not absolute in respect to every matter, dut may
be subjested to the restraints demanded by the safety and welfure
of the State and its inhabitants***,” This deolsion wes raliauad

56, See Millett v People, 117 Ill. 204 aaa~aos {1866)
§7. Godoharles v Wegeman, 113 Pa 5t, 45

58, State v Coal and Goka Gouy, 38 W, Va, lBB

69, Xnoxville Iron Co, v ﬁarbinsan, 183 U.8, 13 (1901)
60, 169 U.8, 366 (1898)




by others upholding anti-soript 1auu.§1 the regulation of time of
payment of wages from two to four times monthly and payment on
aiachargp,aa enti~soreen laws or run-of-the-mine lawsS® and lawe
invalidating assignment of future wages, exoept under sertain
aonaittuntua*
4. Sunmary A

We have seen from the discussion above how the old notions
of absolute prctuction of liberty of ocontraot have been dxaoaraad»
and facts of an economic and soeial nature sonsidered in arriving
at judiolal deoisions, How fiotions about the invasion of the
rights of the working man have been abandoned. The present posi~
tion of the Supreme Court in regerd to the judioial sorutiny te
which suoch polisce power statutes of the states are now subjected
is perhaps best illustrated by & few quotations from recent de~
cisions; "We are not ooncernsd, however, with the wisdmm, need
or appropriateness of the legislasion."®®; "Nothing can be less
helpful than for the gourts to go beyond the extremely limited
restriotions (of) the aonstitutiﬁn***.”°6; "Those matiers *+*
related to questions of polloy, to the wisdom of the legialation,
and to the appropriasteness of the remedy chosen = matters uhiéh

61, Iohnaon Lytlie Cos v Spartan Mills, 68 S5.,C, 339 (1904)3
Keokes Coal Co. v Taylor, 234 U.8, 224 (1914)

62, Lawrence v Hutland R.R. Cos Y%. $70 (1917); irkenses Stove
Cos v State, 94 Ark. 37

63, MoLean v Arkansas, 211 U,S, 539 1909); Rail Coke Co. Vv
Ohio Ind. Gamm, 236 UsSs 338 (1915

64, Mutual loan Co. v Eartall 222 U,S, 225 (1911)

66, VWiscon v J. Cs Penny Co., 311 Ue8. 435, 448 (1940)

¢6. Sunshine inth, Coal Ga. j;saklnn 310 U,3. 381, 394 (1940)




are not for our aonﬂarn,”svg "All these are questions of polioy

not for us to Judao."sas *The uiidm of such & policy -~ its
efficesy to achieve the lesired maa - 18 of course not our sone
eernq."“ Thus it cen be said that the authority of the atates to
regulate such mattere under its police power is no longer the

subject of controversy.

67. Osborn v Oziin, 310 U,S, 53, 66 (1940)

68, Mays‘xlgmla?kelan& Highlands Canning Co., 309 UsS. 176, 189

69. MoCarroll v Dixie Greyhound Lines, 309 U.S, 176, 189
(1938); Polk ¥ Gloyer, 300 UsSe B, 16 (1928)] Indiena
v Brend, 808 U.S. 95, 117 (1938)




CHAPTER 11X
THE COMMERCE POWER

The Tenth Amendment to the Federal Constitution declares
that "the powers not delegated to the United States by the Federe
al Constitution, nor prohibited by it to the States, are reserved
to the States respectively or to the people", Airtiecle I, Section
8 of the Constitution deolares the following: “"The Congreas
shall have the power *** to regulate commerce with foreign na=-
tions, and emong the several States *** and *** to0 make all laws |
whioh shall be necessary and proper for carrying into execution
that power ***," It is from these two declarations that the Cone
gress hes derived the power to regulate interstate and foreign
commerce, This paper is conoerned only with commerce of an inter
state nature, since it is generally conceded that the powsr of
Congress over rorqign commerce is absolute,.

The nature,'aaépe and extend of the power of Congress over
interstate commerde has long been & topilc of lively discussion
and speculation. I% 18 not the purpose of this chapter, but,
rather the chapters that follow to attempt to show how this
power of Congress developed and matured through the years. For

the present our ooncern shall be with the less controversal asw~




peots of the interstate ocommerce power. Ascordingly, this ohape
ger shall disouss the use of the power by Congress: to promote
and proteat interstate ocommerce; to prohibit the use 0f the chane
nels of interstate ocoamerce to injurious ocommodities and illioit
transactions; and to prohibit the use of the channels of inter-
state ocommerce for the violation of State police regulations.

A. The promotion and Protection of Interstate Commerce,

1. Safety Applience and Hours of Work Laws, |
It is natursl that the power of Congress over interstate

oommeroe should be used to pass regulations designed to protect ,
from destruction, loss or damage the lives, limbs end property of
persons conoerned in the process or tr&nba@tiona of such commerce,
whether as passengers, shippers or employees. ¥hile as early as

1838 laws were requiring the installation of safety deviuua'ugon
stesm vesaels, U it wasn't until 1887 that Congress tackled the

problem of regulating land transportations It wea in this yesr
that the Interstate Commsrce Aot was yaaabd.?l The Act grew out
of the chaotic conditions in interstate railroad trensportation
then existing and was designed primarily for the protection of
the shipper and the publisc, In 1893 Congress began to enaot a
comprehensive set of safety regulations applioadle to interstate
railroads, The first of these acts was the Automatio Coupler

70. Aot of 1838, § Stat at L, 304; Aot of Mar, 1843, 1bid, 626
7l. Aot of Feb, 4, 1887, ch. 104, 24 Stat at L. 379
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Aat,73 which has been supplemented by other lawa requiring, among
other things, the use of ash pans’ on lodomotives, the inspec~
tion of hgxlgrg,?‘ and the use of ladders, handbrakes, draw bars,
and similar devises on cars.’® To the same general purpose are
the statutes reqniring rallroads to mmke full reports to the Ine
terstate Commsrce Commission regarding all acoidents.”® We find
siniler regulations have been passed in respeot to motor vehiocle
carriers on the interstate highways of the nation.’’ A statute
of 1913 protects interatate commerce from another type of loss by
making it & oriminal offense to unlawfully break the seals of
railroad cars oontaining interstate or foreign ﬂhi?ﬂ‘ﬂtﬂﬁva
That these atatutes designed to insure the physioel safety
of interstate coamerce are within the power of Congress to regu-
late that oommerce is 80 obvious that the Supreme Court has never
been called upon to deoide a ocase in which it was squarely son~
tended that acts of this kind were not natural and legitimate re-
gulations of oommerce. Indeed if the power to regulate commerce
dces not inoclude the power to make reasonable rules to secure the
physioal safety of lives and property of travelers, shippers and
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72, Aot of Maroh 2, 1883, 237 Stat at L, 53l.

73+ Aot of May 30, 1908 35 Stat at L. 476

74, Aot of {:?2“2% 17, 1911, 36 Stat at L. 913 & Mar. 4, 1915,

g .

75, Aot ot April 14, 1910, 36 Stat at L, 208

78, Aot of May 6, 1910, 36 Stat at L, 351

77. Motor Garri&x Aot of 1936, 49 Stat 543, : _

78, Aot of February 13, 1913, 5? Stat at L., 670, Upheld in
Morris v U,S. 1916 229 Fed 516
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employees, it may well be inquired what conoeivable kind of oome
mercial rogulationayaould be ragarded as legitimate.

In 19077% Congress stepped in to regulate the hours of work.
of trainmen engaged in interstate railroad transportation. The
purposs of the Aot was to reduce reilroad accidents caused by the
fatigue of long hours of work. It was made unlawful to employ a
trainmen for s period longer than sixteen sonseoutive hours and
definite rest periods were required in every twenty-four hours,
The law also covered trsin dispatchers and telegrephers with more
favorable provisions, It is important to distinguish the Hours
of Service Aot fyom the Adeamson Aet®? of 1916. In the former the
purpose of the Aot was clearly to promote the safety of inter=
state commerce on railroads while the purpose of the Ademson Aot
wag 30 avert a national atrike on the railroads by granting ten
hours pay for eight hours work. The Supreme Court upheld the
Ademson Ast as emergency lqsislatian.al Henoe, while the valide
ity of the Hours of Service Aot gannot be seriously questioned
sinoe it is e safety regulation,®? there 1s some doudt 1f the
Adamson Aot 18 within the Dus Progess Clause of the Fifth Amend-
nent.

3. Bmployer Liability Gasca and Full Crew Laws.

L ]

79. Hours of Service Acot, Mar.4, 1907, 34 Stat at L, 1415,

80, U.B, L&W; 1016 Ce 4&5

Bl. See Wilson v New, 243 U,S, 332 (19:7)

82, GSee Baltimore & 0. R.R. Co. v Int, Com. Comm. 231 Us.S.
612 {1911)
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anngraaa,'in attempting to remove the unjust and oppreasive
purdens which the Common Law dootrines of employers' llability
hed placed on injured workmen, passed the first Imployers' Lie-
bility Act in 19086,% The Supreme Court dsclared tae ot uncone
stitut&cnala‘ on the groundes thet the Aot included employees of
interstaete carriers even when such employses wers not themselves
angagnd'in any of the prooesses of interstate commerce. Congress
remedied this defect in pessing & sesond atatutcaﬁ whioh was held
valid in the Second Employers' Liability Cases,5®

In the first Dmployers' Liability Cases the Supreme Court
reasoned that the power of Congress t0 regulate interstate ocome~
merce did not inolude the power to regulate the relations between
a master and his servants., In 1908 the Court in Adeir v United
States®’ had declared unconstitutional a statute whioh forbade
interstate carriers to discharge any employee because he belonged
to a labor union. The Court contended: “thers is no sush oon-
nection between interstate commeroe and membership in a labox
organizaetion as to suthorize Congrsas to pass suoh a lewl Henoe,
in the Seoond Bmployers' Liability Cases the government counsel
argued that the purpose of the Aot wes to promote and proteot ine

35& June 11 1906, 34 Stat. at L. 232

B84, Dmployer Liabllity Cases, 207 U,S. 463 (1908)
a5, 4April 22, 1908, 35 Stat, at Le 65

86, 285 U.S. 1 (19ia

87, 208 U,S. 161 (1993)




terstate commerce, On this basis the Aot was upheld.

3+ Federal Regulation of Labor Relations in the Railrcad
Industry.

Congressionsl legislation during the period had not been
directed against specific abuses of railroad companies in their
dealing with employees a3 had been the case in the Zmployers®
Liabllity Cases., .4is early es 16888, Congress had enscted e law
whioh attempted to govern labor disputed in the railroad industry
The law was limited to railroed employees of the trensportation
division. And while the Act provided for voluntary arbitration
and strike investigation boards to be appointed by the President,
it was not used except for the appointment of a board of investi-
gation by President Cleveland during the Pullmsn Strike in 1894,

In 1098, as the result of much agitation, Congress passed
the Erdmen iot. It provided for mediation of railroed labor dis-
putes by the chairman of the Interstate Commerce Commission and
by the Federal Commissioner of Labor. Voluntary erbitration was
provided for with arbitration awards enforceadle by sourt order,
and thers was to be no suspension of work for three months after
the award was made. In addition it was made illegael for a rail~-
road to diseriminate ageinst men for union memberahip. This late
ter prohibdition wﬁs declarsd unconstitutional,®® with the ex-
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eeption of this csse the Aot was little used for the attitude of
the Supreme Court caused the -uniona to refuse to make any importe
and use of it. AS a result Congress passed the Newlands Aot in
1913, whioh emended the Erdmen Aot. The new Aot was designed to
remove the railroad unions objection to arbitration by one man,
Arbitration was 0 be by two neutrals if the parties ohose, In
addition a parménmt mediation board was established, The govemn~|
ment 0ok over oontrol of the railrceds in 1917 to insure their
operation free of labor management controversiess The Railroed
sdministration ordered that there should be no disarimination
ageinst employees for union eotivity. It also set up three
national adjustment boards to settls disputes arising out of t)uw
interpretation of agresments and the rules of the Railroesd Admine
istration, The boards were equally represented by employer end
unions, They handled cases only after negotiations failed, TMV
boards worked so well that the Railroad Administration recommend-
ed that they be continued after federel control ended,

The railrozds were returned to private ownership eand sgitaw
tion ercss again for maohinery designed for more effeotive raile
rosd peage, The result was the Transportation Act of 1920, also
known as the Eseh~Cummings Ac¢t, whioh included all railroad em-
Ployesss Disputes not settled by agreement were, under the Aot,
$0 go %0 looal .or regional boards of adjustment whioh were to be




established by agreement, Appeal was to the Railrcad Labor Board
whioh was to have nine members, three from employers, three from
unions, and three public members. 7The Board's decisions were not
enforveable, The law failed because the railroads and unions
gould not get together and set up the adjustment boards, This
fajlure caused the Railroad Labor Board to bscome bogged down
with sases,

The railroeds and the unions drew up & new iaw which was
passed in 1926 as the Bailway labor Acts A Board of Mediation
was 80% up. If 1t failed to settle a dispute 1t was t0 urge
arbitration, Arbitration was voluntary, but awards wers $0 be
binding. If arbitration was refused work was not to be suspended |
during a thirty day notioe period, or for ten days after the last
conference, if the board took no astions Disputes which threas
tened to interrupt commerde were to be recomsended to the Fresi-~
&q:t who could set up an emergency board of inveatigation., Suse |
penaions of the a%emm quo were illegal during the investigation
and for 30 deys after the inveatigation bBoard had made its re-
commendations. The Aot also prohibited disorimination against
workers for union membership and made it the duty of the parties
t0 exert every reasonable effort to resch agreements and settle
all disputes in oonferences, To this end the parties were to de~
signate representatives without interference from the other side,




This anti-discrimination clause was tested by the Railway Clerks
union in an aotion against the Texas and New Orlsans Railroad
whioh rafused to recognize the wione®® The union charged the
railroad with interfering with, influencing and soerscing the
clerical employees in their organization and designation of re~-
presentatives for the purpose of collective bargaining. The
rajilroed contended this provision of the Act violated the Due
Process Clause of the Fifth Amendment, oiting Adair v U.3.%9 and
Coppage v Knnaan°1 as authority. The ocourt brushed these cases
asides It went into the historiocal background of the Lot dise
cussing the reasons of Congress for meking it & duty of the care
riers and their aﬁploysan to enter into agreements end upheld the
power of Congress to prohibit the use of coeroilon by either party
over the sslf-organization or designation of representatives by |
the others, The Court's reasoning being that this prohidition of
coarcion is the "essential of the statutory scheme” 30 "that
agreements satisfactory to both mey be reached and the pesce
essentisl to the uninterrupted service of the instrumentalities:
of interatate commerce may be maintained”, Thus the right of emw-
ployees to self-organization was estadblished in the railrocad in~

89, Texas and New Orlesans R,R. v Brotherhood of Railway Clerks
281 U.8, 8548 (1920)

90, 208 U,8, 161 (1908)

91s 236 U,8, 1 (10185)




Austry.

The railroad unions praaéod their advantage for more defin~
ite rights and, despite mansgement's opposition, got Congress in
1934 to pass an amnndmnntga to the Railroed Labor Act., The re-
vised law not only compelled the oreation of a national railrocad
adjustment board but gave & revamped mediation board power to
hold oollective baégaining eleotions; elections which were the
death sentencas of most compapny unions. It retained the 1920 and
1026 obligation to bargain collectively; this clause wes still
without any enforsement provision, but wes more definite, for the
parties had to agree on the time snd place for meeting. Interw
ference with self-organization reted oriminal penalities, The
law was held oonstitutional in Virginia Railway v System Federa-
tion No. 40.%%

Summarys

We have bdriefly treaced the history and development of Cone
grosaional regulations designed to reduce labor-management Aiffie
culties in the railroad industry. The Supreme Court refused in
the beginning to hold that suoh disputes ocould be alleviated by
Congress through its power over interstate commerce, With the
Texas and New Orleans and the Virginia Reilway ocases the oours

93, The Railway Labor Act as Amended in 1934, 44 Stat 8577,
48 Stat 1185
23, 300 U.S8, 515 {1937)




soncedsd that labor legislation designed to protest and promote
intaerstate ratlrga& transportation was a valid oinrélso erAthn
commerce power the seme as the sefety appliances and the Employ~
ers' Liability Aot Cases were, There oan be no doubt then that
such legislation is appropriate for the regulation of interstase
railroeds,

4., Labor and the Anti-Trust Laws,

Lst us turn now to a consideration ¢f the power of Congress
- ¢0 pass regulations designed to prevent physical snd economio
obatructions or restraints of interstate commerce,

In the field of physiocal obstruotions or interferenss to
commerce the gquestion of authority may be taken for grauttd¢ As
early es 1838, the Supreme Court settled this point when 1t de-
oclared that "eny offense which thus interferes with, obstruots,
or pruv»ﬁtn such commeyos and naevigation, though done on land,
may be punished dy Congrees, under its genersl authority to make
all laws necessary and proper to execute their delegated constite
utional pﬁ!ﬁtﬂ”;g*.

Regulations to prevent soonomis obstructions or restraints
of commerce is a little more involved, It may be divided into
tee parta: oombinations by management and combinationa by labor,

.

94, UoSe v Combs, 12 Pit, 72 (U.84 1B38)




In 1890 Congress passed the Sherman Aot.”D The Aot was de-
gigned to break up trusts, ocombinations and conspirecies in ree-
streint of trede and s¢ to proteot and maintain the freedom of
competition desirable in interstate gommerce. In 1014 the Sher-
man Aot was supplemented by the Clayton Aot."® These ists were
aimed at dusiness combinations and trusts,

¥hile the litigation which hes arisen under these Aats has
been rather voluminous, and the courts have spent much time oone
struing end applying them £0 various conorets situations whioh
have ocme up, there seems nsver to have besen any serious quession
raised as %0 the authority of Congreas to pass lawe designed to
aocomplish the results whioh these sats sought to aschieve, Such
constitutional objestions as have been urged against these aots
have besn aimed at the detalls of method and procedure and not at
the vallidity of the legislative objest,

¥hile Congress did no¥ in express terms inolude labor unions
within the coverage of the Sherman snd Clayton Acts, nevertheless,
they are couched in terms broad enough to permit the courts to
apply their restreints and prohibitions to combinasions of labore
ers, The Sherman A9t makes combinations in restraint of trade or
commares xlicsals Seetion aix of the Clayton Aet, in ettempting

98, Aot of July 2, 1890, 26 Stet at L. 207
96, Aot of Octoder 15, 1914, 38 Stat at L, 731




to exolude unions from the soverage of the Sherman Aot, states
that the labor of a human being is not a commodity of commerce.
In the Danbury Hatters ease in 1908°' the Supreme Court up-
held an award of triple demages against the Hatters union for
condugting a sedondary boyoott which ruined their employert's
bua/tnus. The ocourt holding the union's sotion oconstituted a
conspiracy within the meaning of the Shemman Act, The Clayton
Aet provided no protection to the unions, though its purpose was
to axolude them from coverage under the Sherman Act. In 1931 the
Duplex nau% ruled that the oconduat of the union in sonduoting a
sesondary boyeott against an employer's presses wes a oonspirasy
within the meaning of the Sherman Aat, This case was followed by
the Bedford Stone case®” whion was decided the same waye The
trond, howsver, was towards holding secondary Mymtn lawful aa
reflegtsd in 1959 in Wileon v, auxf'm The oom said in speak-
ing of the Clayton iAot "The langusge would appear to differene
tiate labor unions from trade combinations and to exclude them
from the operations of the Aot", The gourt then discussed the
faot that the deoisions had ignored this construction, but that
the Norris~LaGuardia igt was adopted to prevent the continuance
——————
97. Loewe & lawlor, 252 UeS. 523 (1915)
99. Beaferd Cut Stone Gs v Journeymen Stone Cutiers 274 Ued.

37 {193?)
100, 105 F (34) 948 (1939)




of such & construction.

The Sherman~Clayton Aot was similarly applied asgainst
gtrikes by unions. The Supreme Court in the Second Coronado
Gasa,lox dsoided the strike of the union had for its primary pur-
pose to restrain interstate commerce and was therefore & viola-
tion of anti<Iyust¢ Laws, This nmatter of strikes being illegal as
ragtraints of interstate ocommerce was sestled in 1940 in the Apex
ou’a‘lﬂa The Court held that in order to violate the Sherman Aot
the ocombination or oonspiracy must in purpose or effeot be to con
trol the market of & ocommodistys In other words unless the union
conspired with management to restrain or effect scontrol over a
comnodity in interstate gommerce the unicn sould not be said to
have violated the Sherman Aoty This case was followesd dy United
States v Hutaninson'® whioh tnvolved the indiotment of & unien
member for violating the Anti-Trust lLdws, 3ince the union had |
acted alone and in its own interests the indiotment was dismissed,
Susmerys

It may be said in view of the above decisions that the Sher.
101, 2368 U.,8, 205 (19235)

108, Apex Hoslery Co. v Leader 310 V.8, 469 (1940)

103, 61 Sup. Ct. 463 (1941); See also Allen~Bradlsy Co. Etal, v
Looal Union Ko, &, International Brotherhood of Eleotri-
cal Workers, Etal., 326 U,5, 997 (1944). Where a union
gonspired with an employer to restrain interstate com=~
meroe for the mutual benefit of the partiss there hes
never bsen any doubt thet such a conspiracy violated the

?gsrg?nwclayton Aots, ©OGee U.B., v Bruns 272 U.,S, 549
2




maﬁ dlayton Aot does not apply t0 labor unions exoept where they
gsonspire or combdine with management to reatrain or osontrol come
modities in interstate commerce. . '
B, GCongressional Restriotion of the Channels of Intarstate

Commerae. o '

Congress has, under its power t0 regulate commerce, paas«
ed certain sots to exalude from such commerce artioles which are
hermful to publioc morals and %o public health,

ls Lottery Aot & Maon Aot

In 1895 Congress pasaed s 1awi0% aimed at the protection
of publio morals by excluding lottery tickets from interstate
commeroes The constisutionality of the Aot was passed upon by
the Supreme Court in the lottery cese in 390$‘1°3

The ocourt decided that lottery tickets are articles of
ocommercoe, and that thelr exclusion from interstate ocommerce is a
proper sxercise of the power to regulate that oommerce, The
court went into the menase 0f lotteries and argued the Congress
by virtua of its pisnery power to regulate commerce among the
states "may provide that such oommerce shall not be polluted by
the earrying of lottery tickets", In the matter of obscene
literature or yintﬁrnu Congressional exclusion of such matter

AT S D e
104, Aot of March 2, 1875, 28 Stat at L. 963
105, OChampion v &maa. 188" U.8. 881 (1908)
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dates back to 1943, Penalties were ensoted in 1897,

¥hile the Supreme Court has navur'panasd diruafly upon tﬁa oon-
stitutionality of this legislation, 1t has olted with approval
the decision of & lower federal court whioch held it valid,*C so |
that 1t oan be saild that the constitutional soundness of auch
legislation has passed into the realm of settled lawe The use of
the facilities of interstate commercs for immoral purposes was
probibited in 1910 when Congress emested the Menn Aot.2°” Here
agein while the Act was not designed to protect the safety and
afficieney of interstate oocmmerce the Supreme Court upheld the
Ast in 1913,330

3« Pure Food Aot and Meat Inspection Agt,

The ensctments of Congress aimed at the exnlusion from intexm
state commerce of instruments harmful %o health inolude adulter~ |
ated foods and drugs as well as diseased animals and sundry ceprw
riers of disease,

In 1906, Congress pessed two comprehensive and far reaching
statutes known as the Pure Food Aet™! and the Meat Inspection

112 These acts were designed to stop the distridution and

A A IO

106. Aot of August 30 6 Stat at L, 562
107, Ast of Februsry 8. 20503 O oeat et L aga
108, Hoke v UsSe, 227 6.3‘ 2l ( (192.3)

100, Aot of Juno a5, 1910, 36 Stat at L. 638
110, Hake ¥ U 8., 327 U,5. 318 {1018)

111, Aot of June 30, 1906, B4 Stat at L. 718
113, Aot of June 30, 1906, 84 Stat at L. 674




sale of impure food and drugs insofer as it was within the powey
of Congress under its ocommercve penw to do so, 1

The Pure Food & Drug Aot was clearly aimed at protecting the |
nealth of the nation, The validity of the Act was disposed of by|
some of the lower Fsdersl Courts by reference to the Lottery |
moom The Supreme Court in toushing on the Agt seems to0 have .
assumed ites velidity rather than to have establishad 1g,214

The validity of the Meat Inspection Aot has never been
questioned hefore the Supreme Court,

S« Diseased Liwestook Act.

In 1884 Congress prohibited the exporsation or shipmsnt in {
interstate occmmerde of livestock having en infeotious a:!.uaamlm;
This Aot was followed dy one in maa“’ authorizing the Seoretary
of Agriculture to formulste regulations to prevent the spread of
dlsease in foreign end interstate commerss. A 1905 Act™7 suthos|
rizes the same offisial to lay an absolute embergod or quarsntine
upon all shipments of oattle from one state to another when pube
110 necessity demands it, The validity of suoh Lots, when appl
to interstate commeree, has been teolitly nnmdwm
113, Shamnoa Miiring Co. v Temple, 179 Fed 517 (1910} U.S. v 480

Sacks of Flour, 180 Fed 518 (1910); U.S. ¥ 74 Cases of
Grape Juice 151 Fed 629 (1910)

114, The Hepolite B QO-: v Ua8s, 220 U,3, 456 (1911); MoDermott
v w:lsoenain v.s, 118 (1013)

118, Aot of Ma a& Stat at L. 51
116, Aot of Fe {903, 58 Btat at L. 791
117, 40t of Mareh 5 3, 5 , 35 Stat at L. 1264

118, As in Reid v Galomda, 187 U.8, 137 (1s02)
—38




L ¥ Injnri.ma Insect and Pest ﬁ.é%.

A law, similar to the Diseased Livestock Act, and relate
ing to the exolusion from foreign and interstate wmma of oerw
tain types of moths, phnt lioe ana other inseot pests mjurimu
to plant crops, trees and other vegstatlon wes passed in 1908, _
The law wae enlarged in 19284 % ang 191?.131 While this legislaw=
tion had apparently gone unnotieced in the Courts, thers oan de no|
doubt as to the Congressional authority to emact i%s "
Summaryt

Congress hes, under ite power to regulate oommerce, the
right to exolude from such commercs articles which ere harmful tof
public morals and to publio health,

¢y Congressionel Regulations in 4Aid of State Laws,
1+ Historieal Development of Prodlem - Liguor Cases,

The lest phase of this chaptsr will deal with Gansrgnmx#
al regulations enacted to ban the use of interstate commerce tor’
the invesion or viclation of State Police Regulations. The laws
previously diacussed in this chapter whioh exeluded from intere
state ocomuerce articles or transsotions which were deemed injur-
ious %0 that commerce were regulations enseted by the Congress
mulz'. The topic to be dealt with now concerns the power of the|

W

119, Aot of March 3, 1905, 33 Stat at L, 1369
120, Aot of August £0, 1913, 57 Stat a L, 2315
121, Aot of Mareh 4, 1912, 39 Stat at L. 1165

29

119



States to exolude or regulate articles and transaotions in inter-
state oommerce, This topic ies much more complicated that thaay
proviously disocussed., This guestion arose at the start in oon~
neotion with the interstate transportetion of liquors. Intoxie
cating liquors and beers had long been regarded as legltimate

83 However, suoch liquors have

subjeots of intersiate ccmmerce.
long bﬁan regarded by some of the atates as s8¢ harmful &s to ware
rant the ocomplete prohibition of thelr produstion, sale and even
possession. The problem was & complex one. The :fataa are not
empowered to dedide what commodities may oOr may not enter their
domain sinoe Congreas alons may regulate interatate aammnioat

Yot the states should be allowed to deoide if liquor may be used
in the state or not since such is an important exsrcise of the
police power, The steps in the development of this problem and
the various efforts whioch Congress has made to solve it will be
taken up in what follows.

The problem began in 1827 in the oase of Brown v MarylandaddS|
This case laid down the ruls that goods imported from forsign
countries do not become subjeet to the jurisdiotion of the ine-
dividueal states as long 6s they remain in the original peokages
in whioh they were shipped and have not besen merged in the gen-
n————

122, Iouisville & Nashville R.Rs Co. v Cook Brewing Co.,

22% UesS, 70 (1918
123, 12 Wesat (U,3,) 1827
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eral mass of property of the state, In 1847 in the License Cases
the question wes presented to the Supreme Court as {0 whether a
state could prohibit or restrain by the requirement of a license
the sale in the original packege of liquor brought in from other |
states, The Court decided it coulds There was no act of Cone
gress whioh regulated the goods in question and hence the state
statutes 414 not oonfliot with a law of Congress, The Court dew
olded that the statutes Iin question of the States sould be ine-
valid only on the theory that the péwer of Congress to regulate
interstate commerce waes exolusive and precluded any state regula=
tion on the same subject sven though Congress nad not yot exere
oised 1its power over 1t,

The question arose again in 1888 and the Supreme Court ine
validated an Iowa statute whioch punished any railroad company for
knowingly bringing into the state for any person any intoxiocating
liquors without a certifioate that the nonsignee was authorized
to sell thﬁn,lsa The Court held the atetute to be an attempt to
exeroise "jurisdioction over persons and property within the
limits of other states” and thet sven in the absenos of con~
flioting federal legiaslation the state had no power to ocause a
break or interrupiion in that liberty of trade whish Congress as

124, © Hows 504 (U.S.) 1847
125, Bowmen v Chiocago & Northwestern Ry. Co,, 125 U,S.
465 (1888)




~national polioy declered to be free from restristive regulations.

The cese of Leisy v Hard1nld6 whion 18 sommonly kae\m as the
Original Psckage Case was decided in 1590, This decision over=
ruled the License Casesl2” by holding thet even in the absence of
oongressional regulation on the sudbject, the polics power of the
state could not be sxeroised to prohibit the bringing of artioles|
of ocommerce into the state and the selling of those articles in
the original packages,s 4An article of interstate commerce, the
Court said, does not lose its interstate character until it has
either been taken out of the original package or sold in that
package and until 1t ceases to be an erticle in interstate conm-
merce it 1s beyond the reach of the state police power.

- In order to give the states effective control over the use
of intoxicating liquor in thelr respective domains, Congress in
1890, gave the #tatsn the necessary permisalon to protect theme
selves againet intoxioating liquors. The Wilson Aotl28 prnvidaafff
that "intoxicating liquors *** yransported into any state or
terri@ory or remaining therein *** shall upon arrival *** be sub-
jeot to the operation *** of the laws of the state or territory
enacted in the exsrcise of its polisce power *** in the same mane

ner as though *** produced in sush state or territory, and shall

136, 136 U.S. 100 {1890)
127, 5 How, 504 (U.5,) 1847
138. Aot of August 8, 1890 11 S.0.Re 365
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not be exempt therefrom by reason of being introduced therein in
original packeges or otherwise®, The Supruma‘abux% praﬁ@tly sus«~
tained the constitutionality of the eot in In Re Rehrer,*?Y How.|
ever in 1898, the Supreme Court in the case of Rhodes v Iowa ine
terpreted the language of the Wilson Aot that intoxicating liquorsg |
brought into a state shall be subjest to the state police power
"upon arrival” the word "arrival” means, not errival at the state|
line, but arrival in the hands of the one to whom they were aone |
signed, and until suoh arrival they were exempt from state oonw
trol or interference,

Congress passed the neocessary legislation in 1813 to oure
the defeot in the Wilson Aet, The Webb«XKenyon Aat%sx prohibited
the shipment in interstate coumerse of intoxiocating liquors "ine-
tended, by eny persons interested therein, to be received,
possessed, sold, or in eny menner used” in violation of the law
of their destination, Thus Congress enabled the statas $0 lawe
fully exslude intoxicating liquors from their borders by outlawe
ing those shipments from interatate commerce and thersby deprive
ing them of that federal protection from state regulation whioh

articles of interstate commeroce enjoys The WebbeZenyon Aot was

129, 140 U.S, 545 (1891)
130, 170 U.8. 412 (1898)
131, Aet of Mareh 1, 1913, 37 Stat at L. 699




held constitutionel in Clark Distilling Co. v Western Md. RY.

Go.*°? The Court pointed out thet under the dootrine of the

Lottery Case?®® no doubt remained as to the power of Congress %o

exclude intoxioating liquors from interstate commerce altogether, :
2, Other Iustances of Federal iAid to State Lawa,

The dootrine of congressional oonsent has bsen nppxzag 0
meny other situations. In 1902 Uongress passed a law which di-
vasted oleomargerine of its interstate commerce ahnraatarslﬁ*
This law was sustained in United States v Grien,’® ind thougn |
the olsomargarine question hes not been defore the Supreme Gaurt,li
the theory of the Webb-~Kenyon Act surely applies here too, ao |
that the authority of Congress to 8o legislate cannot be doubted.
This congressional consent was extended to cover conviot mede
goods in 1929 in the Haves=Cooper autlaﬁ and in 1935 in the
Ashurst«Sumnexrs Aetglsv Theae statutes were respectively upheld
in Whitfield v Ghtolaa and Kentucky Whip & éallar Go. v Illinois
Centrel R.R@lﬁg The Supreme Court, using the authority of In Re
Rahxurl*g and the elari Distilling Ga.l‘l oases. Regently, 1945

Congress in the McoCanan Aoti43 gave its oconsent to the states in

128, 243 U,3. 3.4 (1917)

133, Champion v Ames, Supra, 321 (1903)
134, 82 Stat at L, 193

135, 137 Fed 179 (1908)

138, 45 Stat at L. 1084 (19239)

137, 49 Stat at L. 494 (1935)

138, 297 U,S8. 451 ilvae)

139, 279 U.S. 331 {1937)

140. 140 U,3. 845 (1801)

141, 242 U.8. 311 (1917




the matter of taxing prexiums of insurance policies writicn_by
foraign, but not domestic sorporations. 'Thia statute was likee
wise upheld in Prudential Insurance Co, Vv 3¢n3amin.143
Surmary: |

Thus we have seen that Congress may, by an enabling statute,
permit the states %0 exvwroise oontrol over commodities and trange
&gtionu in interstate commerce whioh they could not ctherwise sx~ :‘
ercise under their police power. This is done by depriving these|
commodities or ardns&otionu of that feders) protection trcm~t¢aeq1’ 
regulation which articles and transaotions of interstate commeroce| .
otherwise enjoy.

A S-S 4 T

143, 66 Supreme Court 1142 (1948)




CHAPTER IV
THE SUFREME COURT, THE CONFLICH BETWEEN
THE COMMERGS POWSH AND THE POLICE POUER
PRIOR TO THZ JONES & LAUGHLIM DECISION

Ay Earxi History and Treatment of the Confliot

The firat judlodal appraisal of the commersce power wes
made by the Supreme Court in 1824, in Gibbons & Ogden,t%% Gnier
Justioe Marshal) deelered that the Comperoe Clause comprehanded
"that commerce which concerns more states than one ***, The
genius and character of the whole government seems t0 be, that
its aotion is to bde applied to all the external ooncerns of the
nation, and to those internal concerns which affect the states
generally; but not to those which ere completely within a partie
eular state, whioch 4o not affedt other states and with which it
is not necessary to interfere, for the purpose of exeouting some
of the general powers of the government™. Thus Marshall believed
that the power over interstate commerce is not limited by the
power over intrastate aoﬁmaree retained by the states, but in-
stead the powers of the states over intrastate commerce are
limited by the power of Congress over interstate commerce, under
the dootrine of federal supremady whanever there is a confliot

A SO . WO g S il
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between the two powerss Further, that no subject 1s withdrawn
from the delegated powers of the United States by.tha fao0t thet
the same subjest matter lies within the reserved powers of the
states, or by the faot that the exercise of 1ts power by the
federal government may :ntorroro”with the power of the states.

Ghiur Justice Taney, who succeeded Mr, Marshall, as Chief
Justice of the Supreme Court, took a muoh more limited view. BHe
took 1t to be very olear that the mare grant of oommercs power |
"oannot upon any just prinoiples of caonstruction, be construed to|
be an absoluts prohibition of the exeroise of any‘paunr of the
same subjeet by the statie“‘1*5

Thus we see that the views of Marshall and Taney #& to the
ssope of the Commerce Clause were differents Marshall felt the
oommerce power was sxclusive; while Taney would restriot the com»
merce power to the exeroise of the polioce power of the states ex~
ocapt where state regulations came in consliot with a law of Cone
grean,

The interpretation of the Conmerce Clause was further 1ntar~‘-
preted in 1851 in the case of Gooley v Doard of Port Wardens.l48
The Supreme Gourt followed Taney's view in part when it held that|
there might be a few mattera like pllotage over whioch the police
R ‘

145. License Cases 5 Hows 504, 597 (U.S. 1847)
146, 12 How. 299 (roS; M)




power of the states and commerce power of the federal government
might be congurrent, yet where a matier was national in scope and
needsd one uniform method of regulation the commeroce power of the
fedaral government was an exclusive power. This continued to de
the position of the Supreme Gourt until 1884. Frior to 1894, the|
deocisions of the ocourt had been of a negative ocharacter, that 1is,
that of telling the states what they eould not do under their
police power, |

In 1886 in the oase of Wabash, eto., Ry. Vv Ill&no&ul‘v the
Supreame Court decided that the regulation of the rates of inter-
state railroads was national in soope and that, therefore, the
states had no power thereover even in the silence of Congrese in
reference to the matter. This marked the pessing of the states'
power over intarstate commercs and came as & rasult of the nas
tionelization of the United Stetes and a change in the viewpoint
of the Supreme Court as to the balance Latween state and federal
pa&ar» The desision of Wabash v Illinols forsed Congress to
oreate the Interstate Conmerce Commissions

In 1894, in the case of Flumley v Massachusetts,'4® the
Supremes Court finally and definitely mede another ohange in the

147, 118 U.S, 667 }zaae;
143, 156 U.8. 461 (1894




oonstitutional powers of the state and of the federsl government
over interstate commerse, The theory of Chief Justice Taney in
the License oasest® of the ooncurrent powsr of the states and
the nation in the small ares whers this was obtained was not
changad ror was the exclusive power of the federal government
whers the matter was national in scope and needsd one unifornm
method of regulation changed, dut 1t was established that where
this exoclusive power of the federal government came into confliot]|
with the genersl polios power of the states for the protection
of the genersl sooial interests of the state, the states might
sxercise their general police power even though they thereby ine
direetly end incidentally regulated interstate sommerce, provided
Congress had not as yet passed any legislation whioh would supere
oede such legislation, This rule of Plumley v Massachusetts has
eontinued to be the rule on this pelint up to the present timntlge

However, a more diffiocult problem was that of the regulation
by Congress under the commerce power of purely intrestate activie- |
ties, The problem first arose in the matter of intrastate rail-
road rates, In this conneotion the Supreme Court has deocided
that where an intrastate transaotion is a direct burden upon ine
;;;:“”3~§;w¢ 504 {1847)

180 Xelly v Washiag%an 308 UuSe 1 (1037); Meurer et sl v
Hamilton, 309 Us 8. 6598 (1940)




terstate transportation, the power of Congress to legislate or
eontrol such intrastate traneactioan will be uphelds This is the
dostrine of the 3hrevaport151 and the Minnesota Rate Cases,l08
This federal authority over intrastate ocarriers mey be extended
to the regulation of hours of employees of interstate carrisrs

153 or to interw

who are engaged in purely intrastate activities
state employees engeged in intresteate work connestsd with the
movement of interstate trains,i54% Intrastate trains were sube
Jeot to federel safety appliances legislation beocause of the dane
ger to interstate traffic on the same rails if they were notolas
In 1930 it was held that a oarrier could be restrained from ine
texrforing with the rights even of rallway olerks, intrastate eme
ployees, t9 chose thelr own representatives for oollestive hare
gazninsaiﬁﬁ These cases were important because they established
the prineiple that the power to regulate interstate oommerce i
the powar to proteoct it againat injury from any source., But,
gince they relatsed to railroads they are too easily distinguishe
able on their facts %0 be persussive in cases involving control
of non~transportation industriss. It is to a consideration of

these nonﬁtranaporﬁatxen industriss and their relation to inters

151, Houston & Texas Ry, Co. ¥ Usds 234 UsS. 342 (1014)

1524 230 U.S. 352 (1913)

153. Houston & Texas Ry. Co, v UsSs 234 U,.S. 342 (1914)

154 Beltimore & Ohio R.,R. ¥ I‘G.G. 221 U,S, 612 (1911)

158, Southern Rys v U.8., 232 Us,3, 20 (1911

156, Texas & New Orleans RR & Brotherhood of Ry. Clerks
881 U.8. 548 (1930)
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state commerce that we now turn. These are the ocases in whioch
the obstructiona to interstate oommerce are not direot, as in the
rallrosd cases, but are Indireoct,

Bs "Stream or Flow"” of Commerce Dootrine.

Thies regulation by Congress of non~transportation industries
which indirectly obstruoted conmerce was known in its inoeption
as the "stream” or "flow" of commerce dootrine, It was estab~
1ished by Justioe Holmes in 1905 in the oase of Swift & Co v
United States.~5? This case involved a combination of meat packe
ers who sought to control the price of livestosk. Against the
contention that sinoe the practices took place within a single
state and henos not subject to federal regulation, Justioce Holmes
writing for the majority of the Court, said: "***gommeroe among
the states is not a teshniocal oonception, dut a pracstivcsel one,
drawn from the course of business, When cattle are ssnt for sale
from a place in one state, with the expeotation that they will
end their transit, after purchase, in another and when in effect
they 4o, with only the interruption necessary to find a purcheser
at the stookyerds, and when this is a typloal, constantly recur
ring gourse, the ocurrent thus existing is a ocurrent of commerce
among the states, and the purchase of the gattls is dut pert and
ingident of suoch commerce”, This case was followed by Stafford v
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Wallaoel®® which was decided in 1922 and upheld the Packers &

Stookyards Aot, The court finding that while the livestook ocame
to rest in the stockyards, such rest was Of & tdmporary nature,
or the court said, e "throat" through whioh the ourrent of come
merce flowed and 80 the transactions which thers ccourred could
not be separated from interstate commeree, The halt was merely
to oreate a shangs of title and did not stop the flow. Applying
the dootrins of Stafford v Walluoe the court sustained the Grain
Futures sct of 19335 with respect to transeotions on the Chicag)
Board of Tradi, although these transactions were "not in and of
themselves interstate commerce”. Congress had found that they
had become "a constantly recurring dbirden and obatruetion 0 that|
cOoMmIeree ™, |
However, in the matter of the produotion and manufacture for
intarstaéo ccumerde the Supreme Court took an entirely different
view as to whether interference with such e matter conatituted an
obstruotion to the flow of such commeroe, As eerly as 168563 in
Veasie v Moor'™C the Supreme Gourt had deelared that produstion
for interatate commerce was not subject to congressional regula-
tion, “Nor can it be properly ¢oncluded, that because the pro=-
duots of domastic enterprise in egrioculture or manufacture, ***,

may ultimately bom the aghjaeta of foreign commeros, that the

158, 368 U,8. 495
159, . Chiocago Board of Trade v Olsen, 262 U.S, 1, 38 (1922)
160, 14 How, 568 (U.8. 1852)




sontrol of the means ***, is legitimately within the fmport of

the phase foreign commeree, or falrly implisd in any inveatiture
of ths power to regulate such commarde, A pretension as far
reaching as this, would *** oontrol the pursuits of *** the manus
fecturer, the mechanio, the immense operstion of the collieries, |

and mines and the furnaces of the ocountyyj for there is not one

of these avooations, the result of which may not become the sube
Jeots of foreign commeree ***,* This was followed by the ocase of
In X144 v Pearaon in 1888, In this oase the manufecturer main-
$ained that his intention to ship his products in interstate com=
meros 30 distinotly identified his astivities, that he should be
regarded as engaging in such commeree, But, the Court in almoat
the same ‘terms as it used in Veazie v Moor said: "*** ghe faot
that an erticle was manufectured for export to ancther state does
not of itselfl maike it an artiele of interstate commerce within
the meaning of Sestion 8, Article 1, of the Constitution, and the
intent of the manufasturer does not determine the time when the
artiele or product passes from the control of the state and be~
longs $o commerce." In 1895, in the Sugar Trust Case,>% the
Suprene Court reiterated this views The case involved the monoe
poly that the Americen Sugar Refining Campany haed gained over the
suger market. The ocourt denied in effedt the nationwide eoconomic
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repercussions of such & monopoly. "Doubtless the power o qone
trol ths manufacture of a given thing involves in a certain asense
the oontrol of its disposition, but this is a seocondary and not a
primary sense, and although the exercise of that power may result
in bringing the operation of commeree inte play, it does not con~
trol it, and affeots it only insidentally and indireotly. Come
merce sucoseds to menufaeture, and is not a part of it,"

This rather lengthy expesition of the view of the Suprame
Court has been given in order to understand the Court's intere
pretetion of interstats oommercs and what obstructa or affects
ite TFor it was upon the theory of thess cases and athwmlm of
& sinilayr vein that were t0 govern the smployer-employes rela~
tions whioh Congress sought to regulate under the commerge power.

Cs First Child Lsdor Deoision.

The firat of these aots of sosiel lagislation wes the Feder-
al Ghild Labor Aot of 1916, whish proaibited the shipment by any
producer, manufasturer or 4ealsr of "any article or commodity,
the produats of any mill, osnnery, workshop, factory o manufaotw
uring establishment***in which thirsy days prior to the removal
of such product therefrom shildren under the age of fourtesn
years have besn employed or permitted to work more then sight
162, Hining is not commerce: Oliver Iron Mining Co. v loxd

862 U,S, 178, 178 (1923); nor is production of oil:
Dunqiais Belining Do, Torttion dmm. 290 D.a
Power & Light Co. v Pfast, 286 U,8, 965 (1932)
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in any day, or more than &ix days in eny week, or after the hour
of 7 o'clock post meridian, or bhefore the hour of € o'cloak anti
meridian,” The Supreme Court deolared in Hemmer v Dagenhartt®d
that this Lot was unoonatitutional.. The Court reasoned that
since the products of child labor were not inherently evil, nor
was their shipment an abuse of interstate commeree to effect an
evil, the burden on it wea indirest, But, whet the Court streamd
was the fect that it considered producstion a looal matter. . “"The
consrol by Uongress over interstate commerce cennot authorize the
exereise of authority not entrusted to it dy the constitution, .
Pipe Lins Cases, 243 U.S, B48, 5680, The maintenance of this
authority of the states over matters purely looal is ss essential
t0 the preservation of our institutions as is the oonservation of
the supremasy of the federal power in all matters entrusted to
the nation by the Federel Constitution.”

D.  The Scheshter Decision

This was the interpretation of the Suprexms Court when (one

gress in 1933 enacted the National Industrial Recovery Aot. %
The Aot wes the first of President ¥, D« Roosevelt's eﬁarmntu
in the field of socia) legislation and was passed %0 remedy the
depression whioh hung over the nation, The law hed as its de~
elaration of polisy the aim "to remove obstructions to the free
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163, 247 U,8, 251 (1918)
164, Known as N.R.A. 48 Stat at L. 198 (1933)
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tlow of interstate snd foreign ocommerce which intended to dimine
ish the amount thereof", To this end it undertook the national
organization of industries by means of industriel sodes., Every
gode of fair oompetition had to exbody the following oonditions:
(1} BRescognition of the right of employess to organize and bare
gain colleotively, free from employer interferencs, in self organ
ization, seleotion of representatives and mutual asd and proteo-
tions (2) Complisnce by employers with maxiomm hours of laber,
minimun rates of pay, and other conditions of employment, appmwA
or presaribed by the President. The duty was placed upon the .
Prealdsnt to afford employers and employess every opportunity to
sstadblish standards of maximum wages, hours of labor and suoh
other oconditions as may have been necessary to effsctuate the
polioy of the Aect, However, Congress did not leave these matters
t0 voluntary action alones Whers no sush mutual agreemsnt had
besn approved by the President, he was empowered; after investi-
gation into labor practices, policies, wages, hours of lebor and
oonditions of employment, to presoribe a limited code of fair
sompetitions The question as % the sonstitutionality of the Aot
was decided in the famous Soheshter of "siok ohicken" csse,>5®

~ The Schecter Corporation was engaged in the live poultry business
in New York City. It purchased live chiokens in the New York

165, Schechter Poultry Corp. v UsS. 295 U3, 406 (1935)
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City poultry market, brought these shiockens to its place of busi~
ness where the chickens were slaughtered end then sold Mauyu
The Corporation challenged the ict prinocipally on the grounds
that it regulated intrastate trenssctions end violated the Fifsh
Amendment to the Federal Constitution in that 1t deprived persons|
of nww and property without due process of laws The Supreme
Court in deolaring the Aot unconstitutional said, when the "flow
of scumerge” dactﬁ‘eim wag urged as thi basis of the constitution= |
ality of the &ats. uere ?z'htvmm faat that there mey be & 0on~
 stant flow af compodities .tnta;'a state, that does not mean that
the flow continues after the pmpmy has arrived and has beooms
co-mingled with the mass of pmpcriy within the state and is held
solely for looal disposition and use ***," In other words, once
the flow of coumerce has come %o rest, the conmodity was, in the
opinion of the Court, neceasarily subject to local regulation,
and federal control ceased with the flow. The Court also held
that 'm‘ defendant’s transactions did not directly affect inter~
state ocommerce 50 as %o he subjeot to federal regulation, and
further that the hours and wages had no direct rslation to intere
state commeros, Any attempt to regulate the labor relations of
employers engaged in commerce was then to be considered invalid
as an unlawful invasion of the states' reserved rights,

De | Carter Coal Declsion




The decision in the Schechtor oase was followed by the Care
ter Coal Gompany aaaa,lﬁﬁ where the Supreme Court held tga Guffey
Cosl Conservation Act unconstitutional, prosceseding on substane
tially the seme grounds involved in the rejection of the N.Rehs
The Guffey Act declared the produosion, diﬁtriputian, and use of
bituminous coal to be affected with a national pudlic interess,
It sanght t0 stabilize the coal industrykthraash the regulation
of péio‘a,'wagan, hours, and working conditionss Again the Court|
held that those wages and hours were beyond the power of Congress
to regulate decause £hoy were matters of purely loosl conoern and
hed only an indirect effect on interstate commerce, Aind no mate
ter ﬁow great thias effect might be, since it was indirect, Con-
graés sould not regulate it, The Court viewed the extraction and
shipment of the coal as separate transactions, and the latter ine
terstate, but the former local. In order to bring an sotivity
within the flow of oommerce doctrine, the Court sald, 1t¢s effect
thereon must be proximate and not medlates Too many aotivities
intervened between production and shipment to bring the process
of extracting within the ambit of Congress. The want of power,
the Court decided, wes the seme before distribdution and sale as
it was when the goods hed oome to re2t as 1in the Schechter Case,
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Swmparys

In this struggles bstween the commerce power and stetes'
rights to regulate industrial relations within their own borders,
under their polioce power, the Schechter and Carter cases merked |
the last mejor stand for the supremagy of that phese of the
astates' police power, ¥We shall ses in the next chapter how the
advent of extensive labor legislation, coupled with a changing
court personnel, marked the beginning of & new phese in the ine
terpretation of the extend of federal authority over commeroe,




CHAPTER V

THE SUPREME COURT AND THE PRESENT
"AFFECTING COMMERCE® DOCTRINE

Beginning in 1937 in the oase of Hational Labor Relations
Board v Jones & Laughlin Steel G¢¢,la
trine, whioh was abandoned in the ﬁas\Daal decisions of Soheohter
Poultry Corp. ¥. United States*®® ang carter v Carter Goal Co,}%?

7 the ourrent of flow dog~

was reverted to and expanded, to san extent undreamed of when the
doctrine was first enunofeted by Justice Holmes in 1905.17° we
shall see, in what follows, how the supreme Court has established
that the Tenth imendment ia not a limitation on either the ex~
press or implied power of the federal government's commerce powery
that the Tenth imendment reserves to the states only the nondele«
getad powerg and that it does not segregate any state powers so
that the delegated powers of the federal government may not opere
ate on them under the dootrine of supremacy of the federal power.
It will also bde shown that the commerce power has been restored
to its proper place in our dual form of government, that is, sube
ject only to the Due Proocess Cleause of the Fifth Amendment to the
Federal Constitution. |
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167. 301 U.S8. 1 (1037)

1688, 205 U,8. 4986 tzsaa»

169, 298 U 8, 238 (1936
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A, The National Labor Relations iAot
In 1935, Congress enacied the Wagner Aot, Section 1 sets
forth the Findings end Poliey of the Aot: "The denial by employ=-
ers of the right of employees to organize and the refussl of em~

7

ployers to acoept the prosedure of oolleotive bargeining lead %o

strikes and other forms of indusirial ntrifc or unrest whioch have
the intent or nevessary effect of burdening or obstruoting com= |
merce *¥*, It ia hereby deslared to be the polioy of the United |
States to eliminete the oauses of oertain substential obstructicns .
to the free flow of commerce and to mitigate and eliminate these b
obstructions when tﬁey have oocurred by encouraging the prectice ;
and procedure of collective bargaining and by proteoting the exerq
oise by workers of full freedon of assoclation, salrmorganizatian+
and designation of representatives of their own choocsing, for the
purpoze of negotiating the terms and conditions of their employe

ment Or other mutusl aid end protection.,”

The Aot then goes on to set up a Board to administer its
provisions and to make findings es to unfalr labor practices dy
employers whioh affeot ocommesroe. This term “"affecting commerce”
as oontained in the iot "means in commerce, or burdening or ob-
struoting commerse, or the free flow of commerce."

The question of the oonstitutionallity of thi N,LeRsAe 4id
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171, 4lso known as the National labor Relations iot,
hot of July 5, 1935, 49 Stat at L. 449
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not otme before the Supreme Court until nearly two years after
its passage, This was due to the pro-labor deocision in Texes &
New Orleans R,Rs v Brotherhood of Reilway Glorku.l?z The ouse
involved & suit to enforcoeé the Railway Act, and the Court ordered
a reilroad to ocease opposing an independent union, to disestebe
1ish a company union and to reinstate discharged employees with
back paye The busis of the deoision has been that colleotive
bargaining between freely chosen representatives of employers and
employses, & peaceful means of resolving labor disputes, tended
to eliminate strikes and the obatrustions oaused, The railroad
employees involved, while not aotually engaged in interstate oome
merve, were directly conneoted with it, dut little was made of
this, As a result of this dscision a majority of the lower fed-
eral oourts denied applicstions ®o enjoin the National Labor Re~
lations Board, '

Bowever, in Carter v Carter Coal Co., deoided in 1988,
the Supreme Court had mede the oause of the N.L.R.A. 1look hope~

174

less insofar as it attempted to epply to anyone but employers en«
gaged in interstate commercs, |
The Guffey Act had contained substantially the seame colleot-

i .

178, 281 U.S. 848 (1930)
173, 8See H.L.R.B,, Pirst Ann, Rep., (1936, 46-50, Second Ann,
Reps (1937), 30-31, 3640, where the cases are cited.

174, 208 U,8. (19386)




ive bargaining provisions as the N.L.,R.A, and a labor dispute in
the goal industry affected interstate commerce as muoh 6r[mnxa 8o
than in any other industry, =

l, Jones-laughlin Case

Two events paved the way for the Jones & Leughlin 8teel Core
poration decision and its companion ocases.*’® In November 1936 |
President P, D. Roosevelt was landslided into office again and in
Maxrch of 1937 the Bupreme Court decided the Virginien Cane,170
It held that the Reilway Labor Aot could lawfully be applied to
baok shop employers inasmuch as & strike by suoh employess *waﬁla
seriously oripple petitioner's interstate transportetion”, The
opinion also upheld the majority rule provisions of the Reilway
Labor 40t which were substentially the same s those conteined in
the N.L.R.As HNow to a disousasion of the Jones«~Laughlin and its
gompanion 0ases,

The Jones-Laughlin case was deolded in April of 1937, The
Court was a blt oautious in this first test ocase of the Labdbor Act|
as to the extent and secope necessary for transactions to "“affeqt"
interstate commerce. "The grant of authority to the Board does |
not purport to extend to the relationship between all industrisl
employees and employers, Its terms do not impose sollestive bar-
gaining upon all industries regardless of effects on interstate |
175, NLRB v FriedmeneHarry Marks Clothing Coj 301 U,S, 368

RLRB v Frushauf Trailer Co; 301 U,3. 49 (1937)
176, Virginian Ry. v System Federation No, 40, 305 U.S, B15(19%)
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or foreign gummerce., It purports to reach only what may be
desmed to burden or obstrust that commerce and, thus qualified,
it must be construed as contemplating the exerciss within cone
stitqt1onal grounds, It is & familliar principle that acts whioh
directly burden or obstruoct interstate or foreign oommerce, or
itas free flow, are within the reach of the congressionsal power.
Aots heving that effest are not rendered immune becsuse they grow
out of lebor disputes.” | | o
; The extent to which thes Court dwelt upon the national aspeocs|
of emoh of the industries as well as the number of employees ine
volved in tkc Jones & Lsughlin and companion test cases indicated
the consideration 1t gave %o size and national integration in 1ts|
delidverations. "In view of respondent's far-flung aotivities, it .
is 1dle to say that the effect would be indirect or remote ***,
We are asked to shut our eyes to the plainest facts of our naticns -
al 1life and to denl with the question of dalrect and indirect ef-
feats in an intellectual vaauuma”l?? The evidence aiuuxasedl?Q
that the Jonea & Lnugplin Steel Cerporation and 1ts nineteen subw
sidiaries presented ramifioations as broadly extended as the nae
tion itself, It owned ore, coal and limestone properties, lake
and river transpomation facilities and terminal railroads in vare
177, Jonss & Laughlin Steel Corps v NLRB 301 U.S. 1, 41 (1937)

178, In the Matter of the Jones laughlin Steel Corp, eto
1 NLRB 503 (1936) |
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ious parts of the oountry. In 1834 its oonsolidated aasets were
figured =ut $181,532,041,36, and in the same year it employed
22,000 persons, The company was the fourth largest produder of
steel in the nation, |
2, Friedmen~Harry Marks Cese

| In the companion cases, ths'riauroa and findings were no lem
impressive of nationsl aspects. In the Friedman~Harry Marks |
auss,zvg the euployer was engaged in an industry which was among
the twenty most important menufacturing industries in the United
States, The company, in the rirst ten months of 1935, 4did e vole-
ume of business amounting to $1,750,000, representing a produce
tion of 180,000 units and a payroll of epproximately 800 employ~
ses, To menufaoture its line, the company purchased outside the
stagte 9,9% of the woolen goods used in production end upon come
pletion, shipped to points cutside of the state 83% of its fin-
ished product, The compeny was smong the fifty largeat firms in
the industry and among the ten flyms in thas group paying the
lowest aversge wage. ‘

3. Frushauf Trailer Case
The Frushauf Trailer Gamyany}EQ wag the largest concern of

1ts kind in the United States, manufacturing end selling sommers
DRSSO
178, In the matter of Friedmen~Harry Marks Clothing Co., Ino.

1 NLRB 411 {(1936)
1804 In the Matter of Fruehauf Trailer Co,, etc 1 NLRB 68 (1938)




cial trailers, parts, accessories and ochsssis. In 1935 more then
50%, by welue, of the meterials ussd, were transported to ita
plant. in Miohigen from other statess ind in the same period
sales amounted to $3,316,000, of whish more than 80% was 5hippnd
out of Miehigan. A pointed finding of the N.L.R.B, was that the
produst of the Gompany was used as sn instrumentality of commerce
between the statcgg

Summary: &

In these oases the facts deduge a number of important iden-
tities, These employers are all admittedly engaged in interstate
commerce,s They make their purchaeses of raw materials &hxaaghout»
the nation, and their sales follow the same pattern. The result
is & stream of commerde flowing across the oountry without re-
gard to state liness That the Supreme Court seriously oconsidered
this national aspest of these employers and the industriss to
whioh they belonged oan be found in the Jones & Laughlin opinion.
“"When induatries orgenize themselves on 2 national seale, making
their relations tc interstate conmuerde the dominant faotor in
their aotivities, how oan it be maintained that their industrial
labor relations conatitute a fordidden field into whioh Congress
may not enter when it 1s neceasary %o proteot interstate commerce
from the paralysing consequences of industrial wappri8d

161, N.LeR.Bs ¥ Jones & Laughlin Steel Corp, 301 U.8. 1,
4 (1937) o
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The Court, in the Jones & Laughlin case, qualified the
Jurisdiction over industries ereoted on & national scale by state
ing that the grant of authority to the board did not extend to
all industrial employers and employees. "Whether or not partiou~
lar eotion does affeot commerce in such & close and intimate
fashion as to be subjeot to fedaral control, and hence to be
within the authority confined upon the board, is left by the
statute to be determined as individual cases arisa.“laa The
Board's authority to exsroise its jurisdiotion is determined by
the relationship of ectivities to interstate commerce, and the
theory follows therefrom, that where suoh aotivities directly
cause or tend to ocause an "gbsirustion to oommerce"”, the Board
may assume jurisdfotion.

B, Llater Cases Interpreting the National Labor Relations Act
1. Bante Crus Case '

Let us turn now to & discussion of the later cases to see
how the theory of direct obstructions upon interstate eommerce
was developed and extended in ocases where the national aspeotas
of the Jones & Laughlin and its companion cases were not present,
And how the original "flow of commeroe” dootrine of 1908 ocontine
ued to broaden the stream of commerce, In Santa Cruz Packing Cos
¥ NeLoReB, 223 tnere was no importation into the State of Galifore
DTPA———

asa, Ibid, at 32 »
183, 303 U.5. 453 (1938)
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nia whare the employer maintained its plant, It operated within
that State two canneries, where it engaeged in canning, peoking,
waerehousing, and shipping fruits and other agricultural pr@ﬁuaéi,
the buld of which were grown in California, Of its total proe
auotion only 37% wes ahippad in interstate or foreign commeree,

Exemption from jurisdiotion was olaimed on the ground that
the sourde of wmaterials exported was entirely within the State,
and that there was no evidencs of a "stream of ocommerce”, In the
Carter ouse, the Supreme Court declared the Bituminous Coal Cone-
servation Aet of 1930 unoconstitutional on the grounds that its
labdor provisions aconstituted a reguletion of produotion rather
than of commeres. The emphasis lald on the "stream of commeros"”
metaphoy in the thca & Laughlin case was dissolved} "the instan-
oes in whioh that metaphor are used are partioular and not exe~
olﬁaivdklsg It was olear that industries at the beginning of the
flow of cocummerse were sudbjest to the Labor Act, since labor dis-
putes in sush concerns would undoubtedly obatruet the interatate
movement., And further, that the size and national aspect of eany
employer are not conclusive,

2, Consolidated Zdison Case

This daparture from size and national aspect of the employer

was further developed by the Supreme Court in Consolidated Zdison
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Cos ¥ HeLoReB.28% g activities of the Bd1son Co. wers predom=
inantly intrastate, and it was urged that the State of New York
through its police power oould exercise plenary control over the
activities of the Company. ilong with 1ts other customers, the
Corporation furnished, within the City of New Tork eleatrical
energy and gas to corporations engezed in interstate commerce,
and in addition, to the federal gpvarnmant and its many agencliea,
That service was but 2 small part of the entire service rendered
by the Oompany, yet jurisdiotion was approved. Speaking of the
servioce so rendered to the federal government, its agenoles and
to those customers sngaged in interstate commerce, the Court
aaid:lea *In their totslity they riss to such a degree of impor-
tance thaf the faot that they involved but a amall part of the
entire service rendered by the utilitlies in theiyr extensive busi-
ness is immaterial in the consideration of the existense of the
federsl protective power., The effect upon interstate and foreign
sopmerde Of an interruption through industrial strife of the ser-
vige of the petitioning companies was vividly descrided by the
Cirouit Court of Appeals in these words: ‘*Instantly the termin-
~als and trains of thess great interstate railroads would cease to
operate} interstate communication by telegraph, telephons, and

185, 308 U.S. 187 (1938)
186, 1Ibid at 231




radio would stop; lights mainteined as aid to navigation would go
out; and the dbusiness of interstate fimms and of Dreign stesm-
ships, whose docks ere lighted and operated by eleotric c#eray,
would be greatly impeded. Such effects we cennot regard as ine
direot and remote, 98 ¥ (24) 390, 394.'" The Court said further
that "it is the effect upon interstate or foreign commerce, not
the sourse of the injury, which is the oriterion,"i87

3« Faindlatt Giﬁt '

The last of the cases in point questioned the aepplicabllity
of the N.:L.R.4As t0 employers who themselves are not engnged in
interstate commerde, dut who are engaged in the relatively small
business of processing materials whioh are tronsmitted to them
through channels of intersatate commeree, The case of N.L.H.B. ¥
rainhlcttzas
Jurisdiotion possible. The faots in the ocase disolose that the
employer maintained a small shop in New Jersey, where he employed
from 60 to 200 employees., The business oconsisted in performing
certain labdbor upon meterials sent or delivered to Fainblatt by
another independent company, which was itself engaged in intere
state commerce, and transforming those materials into women's
garments, Falnblatt neither oalled for the materisls nor delivers
ad them to its ocustomer outside of ﬁho state, But, the meterials
were delivered to Fainblatt at his shop; he in turn delivered the
finished produet to his customer at his shop, and he did not cone

iggfu“gggaﬁfg.aﬁgia?zﬁae) 70

illustrates the Aqt wes drawn to permit the broadest
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trol the ultimate destination of the finished product which en-
tered interstate commerod.

The question was, therefore, would & labor dispute or strike
in Yainblétt's fagtory s0 directly arffect commerce as 0 plade an|
undus burden or obstruetion upon its A ocasual application of the
prior cases, especially the Friedman~Harry iiark's case, would
sgem $0 indicate that the am&lnyir'a position in the industry and
suoh other aslements as the national aspeot of the employer's or-
ganization would be determinative in answering the problem.
Nevertheless, from a realistic viewpoint, Fainblatt's bdusiness
represented the nature of the evil which hindersd & solution of
the 1abor problem in the garment industry.

 The Supreme Oourt angwered the question in the arfirmative,
thereby giving a new and broader consept to the commeree power,
"The power of Congreass to regulste interstate commerce is g;cnaxy
snd extends to 8ll such coimerde be it great or amall"Lag As it
to make it olear that the emphasis placsed on size 4n the Jones &
Laughlin end companion oases should not be overstressed, the
Court continued: "In this, as in every other case, the test of
the Board's jurisdiotion is not the volume of interstate commerce
which may be affeoted, but the existence of a relationship of the
employer and his employees o the commerce suoch as that, to para~
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phrase Seetion )0(a) in the light of constitutional limitations,
unfair labor practices have led or tended to lead to & labor dls~
pate burdening or obstrueting commerce,li¥0

Susmarys

We have seen how the commerce clause developed from the ine
terpretation that 1%t 4id pot inolude produstion and masnufeoturing
to the interprutaiiou that sush activities, no matter how large
or how small, whether i¢ was purely intrastate or not were ine
cluded, the only oriterion being that a labor dispute in sueh
an aotivity would lead to or tend to burden or obstrust commerce,

C, The Fair Labor Standards Aot & the Seoond Child Labor Cage

The guestion remained, however, as to whether the Child
labor Case of 1918 was still law, It will be remembered thet thay
decision held Congress lacked the power to exclude childemade
goods from interstate commerce for the purpose of protsoting pro=
ducers and ohildren in the state of destinations The Court hed
said that suoh regulation was & looal matiter for the state under
their police power,

In 1938 Congress passed the Feir Labor Standerds Astlgl
whioh presoribes minimum weges and meximum hours for all employ-
ees engaged in interstate commerce or in the produstion of goods
for sugh sommerce, It makes it unlawful for any person to trans-
port or sell in commercs any goods in the production of which any
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employee was amployed in violetion of the hours and wages proe
visions. It likewise makes it unlawful to deliver or sell any
sudh goods with knowledge that they are intended for interstate
aammarﬁoclea Furthsr, it prohibits any pmbéucar or manufacturer,
or dealer from shipping or delivering for shipment in interstate |
uémmarne any goods produced in an sstablishment within the unitad,];
States in or about whish 30 days prior to their removal therefrom|
oppressive child labor has been smployed. %% It defines onild
labor as oppressive whenever an amployee under the age of 16 is
employed by sn employer (other then a parent) in any ocoupation
in which the Chief of the Children's Bureau of the Department of
Labor shall £ind to be hagzardous or detrimental to his health or
well being. ¥® 1In adaition, 1t provides for a $10,000 fine or
six months impriscument for any violstion of a prohibited act
plus a liability to the employee affested to the amount of unpaid
minimum wages or their unpaid overtime ocompensation as the csase
may be, and in addition an equal amount as liquidated dﬁﬂ‘g"*lﬁs'
In February, 1841, the Suprsme Court by two sweeping de~
cisions affirmsd the constitutionality of the knt¢196 For our
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purposes it will be enough to discuss the Darby oase, The Court
in disoussing the applicability of the Child Labor case of 1818
said: "The conclusion is ineaﬁapabie that Hemner v Dagsnhart was
a departure from the prinoiples which have prevelled in the ine-
terpretation of the commerce cleuse both befors aﬁd since the de~
eision and that such vitality, as a precedent, as 1t then had hes|
long been ézhnuatad. It should be and now is overruled,” The

Court in discussing the restriction of the Aot on the produstion
| of goods deolared ﬁhﬁt "The power of Congress over interstate
commerce 1is not confined to the resgulation of commerce among the
atates, It extends to those ectivities intraatate whioh afrfect
interatatﬁ gomrares or the exsroise of the power of Congress over
it as o make regulation of them apprupriate means to the attaine
ment of a legitimats end, the exercise of the granted powser of
Congress to regulate interstate commeroe™*," The Court, while
oonceding thet "In the ebsence of Congressional legislation on
the anbjeot atate laws which are not regulations of the commerce
itself or its instrumentalities ars not forbidden even though
they arffest interstate commerce**** went on to say "But it does
not follow that Congress may not by appropriate legislation re-
gulate intrastate activities where they have a sudstantial effeot
on interstate ocomuerae***,"”

D. Summery
Thus we find the scops of the commerce power is as Chief
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Justice Marshall defined 1t in 1824 in Gibbons v Ogdent®’ ~rme
genius and oharaster of the whole government seems t0 be, that
1ts aotion (commerce power) is to be applied to all the 'extamal
eccnoerna of the nation and to those internel concerns which afe
foat the states generally***n,
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CHAPTER VI
RESOLVING THE POLICE POWER - COMMERCE POWER CONFLICT
Chief Justice Marshall in Gibbons v Ogaunlea and Brown v
ﬂarylanﬂ199 established es fundamental that the power of Congreas
over interstate commerce is plenary and 1s in certain matters ex~
olusive., It im in regard to these "eertain matters" insofar as
they have and sontinue to involve oonfliots between federal and
state regulations that we will concexrn ourselves in this chepter.
An attempt will be made to show how these confllots have arisen,
how the Supreme Court has dealt with them and why such attempts,
by the Court to resolve the confliots has been unsatisfaoctory.
The study will conclude with some suggestions as to how the mate
ter may be better dealt with by Congressional action.

Ay Prinoiples Established By the Supreme Court to Resolve the
Gontliet
0

The cases of Willison v Blaok-Bird Creek Marsh aaaao
Gooley v Board of Wardena > established the rule that in the
ebsence of oconflioting legislation by Congress, there is a re~

siduum of power in the state %0 make laws governing matters of

and

looal oonoern whioh nevertheless in some messure affedt inter~

198, 9 Wheat. 1 (18234)

199, 12 Wheat. 419 {1837)
200, 2 Pet, 245 (U.S. 1829)
201, 12 How., 299 {U.S. 1881)
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state commerce or even, to some extent, regulate 13.803 The Sup=

yome Court in Plumley v uuaaahmﬂtngw olarified this doetrine
by recognizing this small srea in whioch state regulation of loosl
matters was parmissible even though such astion in effeet amoun~
ted to & regulation of interstste commeree, Thus the states may
regulate matters which, because of their number and diversity,
mey never. be adequately dealt with by Congress. 204 When the ree«
gulation of matters of local oconosrn is local in charaster and
effect, and its impaot on interstate commerde does not seriously
interfere with its operation, m0 that the consequent inoentive to
deal with sush matters is slight, it has generally been held that
such regulation is within the authority of the atstum
| Howevey, ever since Gidbons v Ogden atho states have ne’é been
deenmed to posaess the authority to impeds substantially the free
flow of commerce among the seversl stetes, or to regulate those
phases of interstate commerce whioh, because of the need of

A T N0 00 Wi

308, lMinnesota Rate Cases 230 U,8., 853, 599-400 (19;5)

203, 185 U.B8, 481 (1894

204, Cooley v Board of Wardens, Supra é South Gmuna Highe~
wey Dept, v Barnwell an 3 Uebs 177, 185 (1937)3
California v Thompson, 53.3 US4 :m. 113 {1940)3 Duoke
worth v Arkanaaa 314'U,8, 390, 394} Parker v Brown,
317 U.S, 341, 863, 363 (1943).

208, South Carolina Hignway gﬁa v Barnwell Bros., Supra, 188
azxd cases olted; Lone Star Gas Co, v 'x’om S04 U.s, 224,

gwm}xukmwavamw 306 U.S, 346

361 {1938)] Maurer v Hamilton, 309 U.S, 596, 603 1;91@);
Galifornia v Thompaon, Supra, ll3=114 and cases olted,

206, 9 Wheat , (U.3, 1884
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national uniformity, demand that their regulation, if eny, must
be premribm by Gaagrcu;%? Whether or not this long recog-
nized distribution of power between the federal m state govern |
ments 1is prediocated umn ﬂm mmmm ur thc cmme am;ﬁ?

or upon the pruu:ua intention of Oameu, where Congress hu

not upukan,zm the result 18 the sam.

It 18 in those fields of sonmeree vhere uniformity of rosun
lation is not essential beocacuse the matter in question is losal
rather than national in charaster, that we are concerned with

heﬂs In these fields of looal concern aither the federal gﬁwm

ment or the state government ooncerned may aot ‘810 Howsver, in

sucsh ceases if the federal government should legislats sompletely
on the matter the state government is completely exoluded. If

the federal government lagislates only in pars to cover the mate
ter, then it hes been universally held the state, under its pol~

A S S R S

207, Cooley v Beard of Wardens, Supra, 319; Leisey v Hardin,
m U..s, 8 1.69 umc)i Minnesota Rate Cases,
sup ey ssméo Edwards v Celifornia, 314 V.8, 160,

208, Brown v lurylmd, Supra, 417 Minnesota Rate Cases Bupm
$99-400; Pennglvania v Weat Virginia, 262 U,3, 6
(1982) ; ‘Beldwin v Seelis, 204 U.S8, Gli, 522 {xsw;
South Carolina Highway mt; v Wﬁ Bros., Supra,isd
209, Wilton v Missouri, 91 U,8, 23756, 282 (18Y5)} m:z. v De Gwir,
85 U.8, 465, 90 (1877)3 Brown v Houston, 114 U,3, 623
631 (18e4) mmn ¥ Chleago & N.W. RR G0u, 125 U,8, 465,
481-483 ( Loun{ v Hardin, Supraj Brennen v Tituge~
ville B.a« 302 (1988); In re Hahrer, 140 U,S, 545,
569, beo (1001) covington & Co. Bridgs 6, v Kentuoky,
AR o g e A
P - Y 28 & W,
Intoratétc Commerce end State ?ew%t, 27 Va, law m@i le
210, dCalifornia v Thompson, 3&;;531




ice power, osn act in that part of the r£ield which the federel
legislation does not aover.gll Subsequent federal legislation
covering the field cocupled by atate law would suspend such state
astion provided the federal legislation is exclusive and the
state law sonfliots either expressly or impliedly with the feder~
al aot ’8318 ;

: The problem, howsver, is determining when particular state
enaotnents are inoonsistent with federal laws and are therefore
superceded.  The use and application of general prinoiples and
rules is of little help in speoific cases, The Supreme Court has
held that a state statute will not be supsrceded merely bdeocause
Gongress has agted to regulate a part of the field. The vonfifot
| etween the ensctments must be direct and positive.**® However,
the Gourt has als¢ held in ceses whare thers has been no obvicus
oonflioting provisions a Congressional intent to supereeds the

state 1&:.81‘ It 1is the treatment of this problem as reflected

211+ Southern Pacifio Co, v Apizona, 380 U,5, 761 (1944); Meurer
v Eamilton, Supre, 598; South Carolina Highway Dept, v
?2@3;3&1 Bros., Supraj Kelly v Washington, 302 U.3, 1

212« 1Illinois National Gas Co, v Central Ill. Publie Servise Co,.,
3 Sup. Gt. 384 (1948); Hines v Davidowitz, 513 U.S, 543
éég&%xéag?naon v Washington AR v lVieshington, 270 U.3.

813, Meurer v Hamilton, Supra; Mintz v Baldwin, 289 U.S. 346
(1933); Sevage'v Jones, 338 U,S, 5Ol (1912); Sinmot v

~ Davenport, 32 How. 237 (U.S. 1859)

314, Southern Ry., v R.R, Commission of Ind,, 2368 U.,S, 439 (1915});

| N«Y, Centrel R.Rs v Winfield, 244 U.S., 147 (1917); Inter~
national Shoe Go, v Pinkus, 278 U,S, 261 (1936).
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in recent deoisions of the Court that we will now coneern ourw
selves,
By Renovated Buttex Deoision

Une of the beat ceses illustrating this conflict and the
vacillation of the Supreme Court in attempting %o resolve the
eonfliot is that of Cloverleaf Butter Co, v Pasterson,®® e
plaintiff in this case manufastured rencvated butter for intere
state trade, A federel statute*® prohibits the interstate ship-
ment of unfit renovated butter. The Seoretary of Agriculture ia
expowered to inspect the premises on which the renovated butter
is menufegtured, the ingredients used, as well as the procsases
used snd the finished produet itself. However, the power to
seixze and condemn ss deleterious to health is xxmatua'ta the fin-
ished product. The statuste of Alabsme™’ also provided for the
inspection and seimure of adulterated and deleterious renovated
butter, however, under the law the state offigers were ampowsred
to teke action against contaminated ingredients as well as the
finished produsts The state officlals pursuant to the looal law
seized substantial quantities of packing stook butter, whioh is
an ingredisnt of renovated butters The Cloverleaf Co. brought an
3;5, 315 UsSe 148 {1942)
816« Int. Rev, Code i 53 sum 352 (1936), 26 U,S.C.A, Sections

28202537 (1940
217, Ade. Code Ann tit 2, Seotion 498




sotion t0 enjoin the state officials on the ground thet the feds
eral statute pre~empted the fleld end rendered invalid the state
statute, The Supreme Court uphald the Cloverleaf Company's oconw
tention even though thers was no apparent gonfliot battngﬁ the
state and federal ;am:. The Gourt sought to dintinanaah the cese |
of Savage v Jan«a,ala whioh involved en Indiane statute requiring
the "diselosure of formulas on foods offered for sale in Indisna
while in interstate commerce." The federal law in the field wes
the Pure Food and Drug Acts And while the produst in question
conformed t¢ the federal aok, the Gourt upheld the Indians law
which required more exaot and detailed information as to the in-
gredisnts it consaineds The Court also discussed the cams Of
Wisoonsin v MoDermett23® wnieh also involved the federal Pure
¥ood and Drug Aet, The Wisoonsin statute required that all gluw
cose nixtures offered for sele had to be labeled "Glucose flavore
ed with" the fleavoring material, 4ny other "deaignation or brend”|
on the package was prohibited, The federal statute again 4id not
requirs such lebeling, However, the Wisconsin statute was de-
olared vold. The only apparent difference between the raquir§~
ments of the state statutes was that the Indiane statute required
a nore exsot statement of the ingrediente, whille the Wisconsin

818, 285 Us8, BOL ia.mg
219, 228 U.S, 1156 (1913




220 e Gourt

sought to distinguish the two cases with the statement: "In the

requirement was only a partially exact statement.

Savage ¢ase there wes no confliet, inconsistency or interference,
in ths dehnﬂmatt casg there uaa“;az& This explanation, of céuxuam
is no explenation and it is hard to see how there ocan be any
stare decisis in the Cloverleaf aass.

¢. Allan Bradley Deoision

Vhen we c¢arry this inoonsistency over into the field of ine
dustrial relations a very serious and diffioult situation ariaees,
The field of industrial relations, since it deals in human rela«
tions requirss, as near ag is posaible, the establisiment of sete
tled dootrines of law to meet any oconfliots that mey arise be-
tween federal and state regulations in this field, Unless the
law is olear, industriel unrest is sure to arise sinoe unrest and
uncertainty are the ineviteble producte of confused state and
federal regulations, However, such a situation of state and fed-
eral sonfliot does exist,

In Allan Bradley Loeal Nos 3111l et al v Wisconsin Employment
Relations Board et alzzz the Supreme Court had befors 1t the Wise
consin Employment Pease Act.?2® geetion 111.06 (2) of the state
SSO———

330, OSee Braden, Umpire to the Federal System, 10 Univ of Chie
L+ Reov. 26 for an exgellent discussion of this problem,
231, <Clowerleaf Co, ¥ Patterson, Supra, 159

238, 632 Supe. COt. 820 (1942)
233, Wie, Stat, ‘1939) ‘G#ul)




Aot provides in part; "It shall be an unfair labor prﬂatiaq fop
an employee individually or in coneert with others: (a) To
soerce or intimidate an employee in the enjoyment of his legal
rights, *** or to intimidate his femily, picket his domicile, or |
injure the person opr property of such employee or his femily, ***|
{(£) To hinder or prevent, by mass picketing, threats, intimida~
tion, foroe or coercion of any kind the pursuit of any lawful
work or employment, or to obstruct or interfere with free and une
interrupted use atfpnhlio roads, streets, highways, rallways,
airports, or other ways of travel or conveyance,"” Section 111407
pf the state Act gives the state Employment Relations Board suthe
ority on the filing of a complaint to oconduot hearings; to make
findings of faot, and to issue orders, Orders of the state Board
ars enforgeable by the eiroult courts,.

The union, Allen Bradley local Nos 1111, had a contract with
the Allan Bpradley Company governing the terms and conditions of
employment. The contrast was cancelled by the union. Thereafter
the union by sesret ballot ordered a strike, The strike lasted
about three months during whioh time the compeny continued to
operate its plant, Differsnces axose betwesn employees who were
on strike and the oompany end those employees who continued to
worke The company thersupon filed a petition with the state
Board charging the union and sertain of its officers and members




with unfair labor practioces, The state Board upon investigation
found as oonolusions of law that the union and certain of its ofe
fioers and members were gullty of the following unfelr labor preaod
tices: maes picketing, threatening employees, who desired to
work, with bodily injury and injury to thelr property, obstructe
ing and interferring with the free use of public weys and pioket~
ing the homes of employees. The state Board accordingly issued

a2 ceass and desist order ageinat the union and its offending of-
ricers and members.

The union denied the jurisdiotion of the state Board on the
ground that as respecis the matters in controversy the company
was aubjeot to the provisions of the National Labor Relations
A0t*®* ang to the exclusive jurisdiotion of the federal Board.

It was this question of jurisdiction which the Suprems Court was
galled upon, on appeal, to decide.

The Court rejested the argument of conflict with the N.L.R.
A, and oonfined the issue to the precise faots involved, thus by
passing any conflioct with other provisions of the state Aot not
required to support the order before the Court, The union's
elaim thet decause under the state Act the strikers lost their
status as employees, thers was an inoconsistency with their status
under the N.L.R.A. was likewise rejected. The Court held that

-y o i WA

224. 49 Stat, 449 (1938), 290 U,S.C.A. Section 151 et seq.
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singe the state Board had not denied the strikers their status
in its order such wes conclusive, The Court found no indioations
of an intention of Congress to pre-empt the field and meke its
astlon exeolusive in all respects. Finally, it failed to ses how
the astlion of the state officials "lmpaired, diluted, qualified
or in any respeot substracted from rights gusranteed by the Wage
ner Aﬁt”aazﬁ

Thus the Supreme Court refused to meet the conflict iassue
squerely, but rather chose to dispose of the matter in the way
prosenting the least realstence or in the Court's own worda:
"§e deal *** not with the theoretiocsl disputes but with concrete
and speoifio issues raised by actual casem, 236 However, the mate
ter is not 80 easily resolved, The N.L.R.A. guarantees and pro-
teots the right of employees to bargain collecstively, Suppose in
the furtherance of suoh bargaining striking employeea commit vio-
lations which are unfair labor practices under the state Act and
as a gonseguencs they are enjoined by an sotion through the state
oourts. Any subsequent attempt by the N.L.R.4s to restore the
status quo might be useless sinoe in the meantime the union might
have been broken. ZEven if the federal Board were to use its full
powar to deatroy an advantage gainaa by what oould in effect be
226, Allen Bradley Local No. 1111 et al, v Wisconsin Enployment

~ Relations Boerd et al,, Supra, 620, 836
%26, 1Ibid, B2¢




strike breaking by the Wisconsin Board, the time lost and the
dirfioulties involved would olearly constitute interference with
the freedom of bargaining protected by the NeLsReas>2' The mere
fagt this instence may be theoretiocal does not tend to eliminate
any of the uncertainty on the part of management and labor as to
the disposition of this and other confliots,
Dy The Hill Decision 4

The Allen Bradley ¢ase was followed by Hill v Flnridaag&
whioh was deeided in 1944, Again a state labor statute 2’ and
the NsLesReAs were involved., Section 4 of a Flar;§a atatute re-
quired the business agent of a labor union to be licensed by &
special board upon the agent's showing he hed been & oitizen of
the United States for more than ten years, that he was of good
moral oharaoter and hed never been convicted of a felony, Sec~
tion 6 of the state Aot required every labor union operating in
the atate to file an annual report disclosing 1ts name, the looa~
tion of its principal offices, and the names and addresses of its
officers and to pay an annual fee of §1.00 therefor, Violation
of the statute by any person or lasbor organization was made a
misdemeanor punishable by fine and imprisonment. The Supreme
Court held the statute in confliot with the N.L.R.A. The Court

pccd b

gz;;' 3aaa§x§eugsien in srticle by Bradin, Umpire to the Federal
yatem, 8

228, 325 U,.8, saa 1944)

289, Floride Lews of 1943, o. 21968
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in diseussing Seotion 4 of the Qtaté statute held that it oiroume
goribaed the full freedom of choice of amployees protected by the
NeLsRods u&nae it required the busineas agent to prove to the
satisraatian ar the state board that he measured up to the state
standards, Whe Court then wen% on to say: "Thus, the 'full
freedom' of employses in colleotive bargalning which Congress en=
visloned éa easential to protect the free flow of commerce among
the states would be, by the Flofida statute, shrunk to a greatly
limited freedom. No elaboration seems required to demonstrate
thatsﬁaatian 4 as applied here 'atands as an pbetaole to the age
oamplishment and exsoution of the full purposes and objestives of
Gangrﬂnaé”azo As regerds Section 6 the Court held it stood no
better. The filing of information and $1.,00 fee requirements
were upheld as not conflioting with the federal aoct, But as %o
the rest of the Section the Court held that singe "for failure to
somply, this union has been anjeinu& from funotioning aa a labor
union, It oould not without violating the injunction and also
subjecting itself to the possibility of oriminal yuniahm&nx éven
attempt to bargain to settle & controversy or strike, It is the
sanotion here imposed, and not the duty to report, whioch brings
about & situation inconaistent with the federally protected proe-
oess of aoi&ecﬁivu bargaining. *** This is true becauss if a

230, Hill v Florida, supra, 54l-542
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union or its representatives acted as bargaining agenis without
meking the required reports, presumably they would be liadle both
to punishment for contempt of ocourt and to conviotion under the
misdemesnoy section of the ast., Such an obstacle to collective
bargaining cennot be oreeited consistently with the Federal Aatfﬁl
The dirficulty with the decision seems to lle in the stress
made by the Court on the misdemeenor pevovision of the act, It
appsors that Seotion 6 is valid except that a vielator cannot be
punished in thie way, This same strange ¢onclusion was reached
22 e way 1s left open for the levyling of
small statutory fines against the union or union officials for
violating the statute. On the face of 1t such fines would not
seom t9 be obstacles to ocollective bdargeinings But suppose that
fines are levied successively with the oumulative result the
union funds are dreined and 80 lagking the neceasary finaneial
mesns it is forced to disband, Susch a situation would sertainly

in & ocompanion cease,

deny the union members the right of collective bargaining con~
tained in the NiLeRehe
Es Bethlshem Steel Decision
The oase of Bethlehem Steel Co. v New York Labor Board, de~

plded in 1967;335 will serve to further fllustrate the problem of

831, Ibi&, 543 ,

252, Adabeme State Federation of lLabor v MoAdory, 65 Sup. Ct,
1388, 1392 {1945)

255, 330 U.S. 789 (1947)




federal end state labor relations sots in the field of interstate
aaﬁmar&a, HawIXQrk passed a labor relatlions act similer to the
NeL.R.As @xGEpt that it is broader in language as regards the prod
viaiog for the determination of units of rapraaunﬁétion for bape
gaiains purposess The atate 5eara had slways recognized the
right of foremen to petition as & oclass to organize hargainins
units, The N,L.R.B, for a time reaogniso&fthia right, Later for
ra#aunﬁ of polioy, but without ranqaheing Jurisdiotion, it re~
fused to approve foremen argani&&%ian unitss At the time of this
case it agaln supported their right to naianiaou354 The foremen
involved here, during the period when the N.L.R.B, refused to ap-
prove foremen organization unite, flled their applications with
the state board, which board permitted the# as & olass to become
a bargaining agent, The issue raised was whether the state had
the power to regulate the matter in quastinn'whare the federal
power was not being exerolsed at the time, The Supreme Court
found that the state ast conflicted with the federal aot and
therefore muet give ways The Court distinguished this oase from
the Allan Bradley ocase by steting that in the Allap Bradley case
the pertinent atate A@tApxavisian»rulauad %0 what gould be gonw-
sidered as e separate or distinet segment of the matter covered

2334, Psokerd Motor Car Cos €1 NeL.R.Bs 4




by the federal statute and the federal board had not acted on
that segment, and hence state 2otion in the absence of such the
Court went on to say: "the gonslusion must be otherwise where
failure of the federal offiocials affirmatively takes on the shape
acter of e ruling that no sush regulation is appropriate or ap
proved pursuant t¢ the policy of the atatutaa"335 Thus since the
federal boerd had never denled its jurisdliection over foramen's
bargaining units, it retained its jurisdiotion over them so that
1t renmained in it to determine if suoh units were sppropriate for
bapgaining purposes. It would seem to follow that if the federal
board had never expresssd an opinion as to the designation of
foramen units for bargaining purposes that suoh designation by
the stats would be permissible. Hence instead of the N,L.R.B.
carrying out the purposes for whioh it was established we would
have a state board assuming part of this funotion, It seems
doubtful that such was the intent of Congress in enecting the
National Labor Relations Aot.
F, Summary

To sum up these omses then 1t is apparent from the Clovere
leafl case that the Supreme Court has not established any hard and
fast rules to care for oeses involving confliots between state
and federal laws in the field of commerce; this is espeeiallyl

236, 8ethiaham Steel Co. v New York Labor Board, supra, 780
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true where sdministrative boards are concerned, The illan Brade
ley cese seams to indicate that the mental attitude of the Court
present at the time of its deoision plays an important pert as to
whether a confliot is to be found., The Hill case found the Gourt
seeking & ground, the misdemeanoy provision, on whish to resolve

the c¢onflict in favor of federal regulation, while in the Bethlee]

hem Steel case it was the so-oalled exereise of jurisdicsion by
the N.L.R.Be that barred the state sotion, It seems olear then
from these cases thet the Court has failed to meet the conflioy
iasus squaﬁely, end instead has used the case %0 case method to
£ind s particular ground on whioh to rest its decision.




CONCLUSIOH

Having lutd the confliot problem out in the open it now ree
poing for a solution to be founds Perhops the best answer is EOXe

clear and specific leglslation by Congress. fhen & fadersl state
ate inwvades the territory of commerce in whioh state regulation,
in the sbmencs of complete regulation by Congress, is permissible
the Congress should seek %o olarify and set the limita of 1ts res
pulation so that the Supreme Court need not have to decide each
end every instence in which there is room for the contention of
sonfliot, When longress fells to make its intantions clear oone
fliot 18 inevitable. Justioe Frankfurter when he disousaed the
natter in his separate opinion in the Sethlehem Stesl cuse®20 had
this to say: ™his 18 an old problem {(the confliot) and the sone
siderations involved in ita solution are comwonplaces But results) )
not always harmonious have from time to tims been drawn from the
same precapts. In lew also the emphasis makes the songs It may
hake a desisive difference what view judzes have on the place of
the states in our national life when they come to apply the governt
ing principles that for an Aot of Congress completely to displace
p State law 'the repugnance or confliot should be direot and posje

Bas, Ibid, 780
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time, 80 thet the two eots oguld not be reconsiled or consistently|
lstand togethex', Sinnot v Davenport, 22 Howe 227, 243." Then by
ey of strassing the lmportance of Jongressional sotion he goes ond

But the real controversies srise only when Congress has left the
patier in doubt, and then the result depends on whether we #a-e;u:l
that astusl conflict between state and federsl eotion be shown, ;j
whother srgumentative conflict suffiees,” The sdvantages of olear|
Congressional sotion had been recognized as well by Justioe Holmesl
ho said: “When Congress has tsken the particuleyr subjectemstter

in hend soinoldence i3 ns ineffeative &s @p@ﬁithx“ﬁm
Another possible soclution is for Congress %o give the Supreme)
Court original jurisdiction in thesse sonflict ceses. The Feders)
Constitution=20 expressly stetes: "in ell ocses affecting embasse
ndors, other public ministers end consuls, and those in which a
state shall bs & party, the Supreme Court shall have orxiginel jure
ammﬁw*..am The grant of original jurisdietion by the Constite
tion in these specific cesce dpes not, however, limit the Supremel
urt to original jurisdiotion in these csses and no others.
"There can be no doubt that Congrees may create a sucocession of
‘?;' amm; & Western Caroline Ri., Co. v Varnville Furniture
Ca, 237 U.dy 607, 0604
228, Arte O, Sme. 8, FPar, 2

339, The Supreme Court is granted appellate jurisdiction in cape
tain other cases with whioh we &re not conoernsd here,




inferior tribunals, in each of whioh it may vest appelate as well
as original jurisdiotion. The judlioinl power is delegated by the
ponstitution in the most gﬁn&raa’%amas and moy, therefore, be exere
cised by Congress undey svery varisty of form of appellate or
priginal jurisdiotion. 4And thers is nothing in the oconstitution
ahzah restrains or limits this power, it must, therefore, in all
other cuses, subsist in the utmost latitude of which, in its own
"250 jense 1t would seom that Gongress
has by the terms of the Constitution the powsr to grant original
ljurisatotion in ceses other then those which sre limited by the
Constitution to the Supreme Court to lnferior tribunals, to newly
proated tridbunals, or to the Supreme Court itzelf. NHenve 1t folw

ws Congress dan, within the fremework of the Constitution, cone
E:& original jurisdistion upon the Supreme Court in these conflioty
pases., Were Congress to provide the Supreme Court with original
jurisdiotion in these conflilot oanses the pressnt situation would
be greatly alleviated, The long pericd of time consumed, as wall
s the great expense inourred, in the lower courts would be aimine
ated. Nost importent of all is that much of the anxiety and une
pertainty on the part of managemsnt and labor during the long pere
Hod of welting for the oconflist to be finally decided by the Supw
ma Court would be eliminsted,

nature it is susceptible,

Y :'ax;z{m%}&um "Readings in Americsn Constitutional History"
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The question as to whisch solution is to be used is not ouy
loonoern here. Ve are meraly interestsd in showing that some
lagtion must ba teken, For 1% is only when definite rules are
jeastablished for the treatment of this problem that the attendant

enfusion resulting can be removed. The confliot is clearly sone
I;mry to the philosophy of collsctive bargeining sinoe the cone
r1iet leads to uncertainty and unrest among both managsment and
Labor and hence adds to the already nunerous but normal obstacles »_
which srise in all matters reluting to solleotive bargaining, If|
ive believe colleotive berseining is the demvoratio solution for
labor-mansgement relations then the sonfusion oaused by this ocone
[fiiot of state and fedaral legislation must be removed.
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