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simultaneously and were equally parts of one grand symphony of ongoing change in the

ancient world. It was part of the constant struggle between the local or particular and the
universal. To confine the positive value of nomos to the polis simply would not do if it
were to continue to have any significance in defining ethical and political life. As a result,
concepts of a universal nomos developed quickly and diversely. The ability of nomos to
transcend the particularity and relativity attached to it was necessary for its survival, both
if it were to continue to have any significance or value, and if the nomoi of particular
communities were to have any real meaning and not become useless or arbitrary.
A Transcendent Nomos

Concurrent to and developing from the problems surrounding particular nomos
and the changes in the socio-political landscape, ancient writers devised alternative ways
of thinking about nomos. These alternatives to particular or written nomos trace a parallel
path in terms of thinking about something that could be universal and unite humanity
under something common. These alternative conceptions of nomos took various forms
and are known to us by more than one expression. The main commonality among these
expressions was in the way they tried to define nomos in a way that addressed the issues
of universality and authority that caused many to question particular nomos. But these
were not just attempts to articulate a universally authoritative standard or to overcome the
problems with particular nomos. The expressions of transcendent nomos point to a
collective concern and effort to maintain the rule of nomos and to bring a sense of the
transcendent into personal interaction with human life.

In his monograph One God, One Law, John Martens identifies three types of

“higher law” that emerged in antiquity: “unwritten law” (&ypados vopos), “law of
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nature” (VOHos $uUcecs), and the Pythagorean ideal of “living law” (vdpos éupuxos).”’

In addition, there existed the concept of “universal law” (kotvds véuos).*® According to
John Martens, the result of this was that the various types of “higher law” rendered
particular law “superﬂuous.”gg

In what follows we will write of “transcendent” nomos rather than “higher law.”
The difference is in part mostly one of preference. But there is another reason. In using
the word “transcendent” I wish to draw attention to the way that these conceptions of
nomos attempted to transcend the limitations identified with particular nomos with regard
to universality and authority. | also want to state in an anticipatory way that we will find
that while Martens’ point about rendering particular nomos “superfluous” may be true in
some cases, the relationship between particular nomos and transcendent nomos is more
complex. We will see that conceptions of transcendent nomos, understood on a broader
canvas, became drawn into a larger discourse whereby they actually provided stepping
stones for writers to assert universality and authority to particular nomos. In addition,
articulations of transcendent nomos allow us to see how Greek and Roman writers
continued to find a place for nomos as a concept and what shape nomos would have to

take if it were to remain meaningful. Our overall goal in this section is to highlight the

ways in which these expressions universalized the concept of nomos which by its very

% John Martens, One God, One Law: Philo of Alexandria on the Mosaic and Greco-Roman Law
(Leiden; Brill, 2003) xvi-xvii; 1-66.

% Martens addresses kovds vépos, but too briefly (One God, 18-19). This is an improvement,
according to Martens, from some previous treatments (One God, 18 n.24). See also Katja Maria Vogt, Law,
Reason, and the Cosmic City, 213-16. VVogt identifies the concept with Stoics, but as a concept separate
from “law of nature.” I will address the distinction a bit more below.

% Martens, One God, 1-2; 65-66.
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nature had denoted that which was particular and local.™® In what follows | focus on how

conceptions of transcendent nomos overcome the problems voiced against particular
nomos as it had been understood in the ancient world. To what do writers appeal in order
for these understandings of nomos to overcome the limits of particular nomos? What
language or frameworks are used? How is the transcendent nomos described? Our goal
here is not to give comprehensive explanations of all the facets of these conceptions of
transcendent nomos, but rather to focus on important examples that illustrate patterns and
distinctive elements of the various types of transcendent nomos.

Unwritten Law (aypagos vouos)

The idea of “unwritten law” (aypados vopos) seems to have been one of the
earliest attempts to communicate a conception of nomos that transcended social and
political limitations. Evidence suggests that it emerged around the same time as the
challenges to vépos in the 5™ century.™™ The idea continued to find use well into the first
century C.E. Over this span of time, there is no strong evidence to suggest that one
singular and defined concept aypados vouos ever existed. This is especially true in the

early stages of its development.’® It could be understood variously as ancestral custom,

100 A good deal of what follows owes to John Martens’ work (One God, One Law), and his
discussions of these types of higher law are both informative and helpful for setting the context for
Diaspora Judaism. Yet his purposes are different than ours here. Specifically his discussion does not dwell
on the larger social-political contexts of nomos as we have touched on and will also below. While the
following discussion will build on Martens’ work, but will also go in a different direction in what is
emphasized and focused on.

101 The still unsurpassed treatment of the concept remains Rudolf Hirzel’s Agraphos Nomos (New
York: Arno Press, 1979) 1-100. This version is a reprint of the original AGRAFOS NOMOS (Leipzig: B.G.
Teubner, 1900).

102y, Ehrenberg, Sophocles and Pericles (Oxford: Basil Blackwell, 1954) 46—47; Martin Ostwald,
“Was there a Concept &ypoados vouos in Classical Greece,” in Exegesis and Argument: Studies in Greek
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unwritten ordinance, or a transcendent norm.*® If there is one aspect that unifies the

various uses of the phrase it is that its primary significance is as a contrast to written
nomos. % Given this point, there still could be variety in how writers would describe its
relationship to written nomos. The contrast could be one of opposition (as in the passage
from Sophocles below), supplementary,'® secondary,'® or transcendent to particular
nomos.™®” While one should not assume that &ypados vipos by default refers to
transcendent nomos wherever it is found, our focus in this section will be to understand
how writers used the concept or language to express a nomos that transcends particular or
written nomos. How do writers use the phrase in a way that exposes or overcomes
problems with written or particular nomos? It will become clear that the various ways of
expressing the contrast are not all that distinct from one another.
Pre-Hellenistic References

The first clear mention of the concept as referring to a nomos that transcends

particular nomos is found in a passage from Sophocles’ Antigone which we’ve already

Presented to Gregory Vlastos, edited by E. N. Lee, A. P. D. Mourelatos, and R. M. Rorty (Assen: Van
Gorcum, 1973) 70-104.

103 Hirzel, Agraphos Nomos, 14-36; Martens, One God, 3-12.

104 Ostwald, “&ypados vipos,” 101.

1% Avristotle, Politics, 6.1319B; Rhetoric, 1373B.

1% 11 Andocides’ On the Mysteries, the concept is of a lesser status than written law, which as we
have seen, took on more importance by virtue of being set in writing during the 5™ century B.C.E.
(Andocides, On the Mysteries, 1.86).

107 Aristotle, Rhetoric, 1368B. In a short span of time Avristotle can use the phrase in nearly

contrasting senses. This illustrates the fluidity of the concept at this time. Its meaning and significance were
largely based on the context of its usage.
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d.1% One of the central themes of the play is that “divine law is superior to

encountere
human law.”*® Antigone’s famous statement comes in response to Creon’s accusation
that Antigone broke his nomos™*° against honoring traitors. I cite the passage again here
for convenience:

Yes, for it was not Zeus who proclaimed that edict to me,

Nor did Justice who dwells with the gods below

lay down such nomoi (vouous) for humanity;

And | did not suppose that your decrees had such power that you, a mortal
Could outrun the gods’ unwritten and unfailing rules (&¢ypamTo kaodoAnbecdv

VOHI ).

The problem with Creon’s nomos is that it violates a sense of what is just—in this
case Antigone’s right to bury a family member. The appeal to unwritten véuipa™ is an
appeal to a standard of justice that exists apart from written human law, that transcends
the human decree of a particular political community. Whereas Creon maintains that his

decrees are vouot (481) Antigone calls them knpuyuc (454).*% There is a sense here that

198 Martens, One God, 7; Ostwald, “dypados vopos,” 83—84.
199 Martin L. D’Ooge, ed., Sophocles Antigone (Boston: Ginn & Company, 1890) 6. Ehrenberg
argues that Sophocles did not coin either the phrase or the overarching concept it represents, namely, the
positing of a nomos or of nomoi that are distinct from and in tension with human nomos or nomoi. The
appeal to the concept carries weight only because the idea of “unwritten law(s)” has persuasive force
(Sophocles and Pericles, 33).

19 11 449 Creon refers to his edict as “laws” (VOpous).

111 this passage, the term vdpipa should be understood as nearly synonymous to véuos. Any
difference is insignificant (cf. Ostwald, “dypados vouos,” 84-85; Martens, One God, 7). It may be, in the
context of the passage, that vouua is used because of a slight aversion to vouos. The point is that
Sophocles is attempting to give expression to a standard that transcends particular vopos which is how
Sophocles has Creon refer to his edict. It may also be that vopipa is used because it fits the Greek meter of
the poem better than vopos.

112 This is a point not dwelt upon by Ehrenberg, who makes the argument that according to the
story, the tension is not one between written and unwritten laws (Sophocles and Pericles, 35). He mentions
Creon’s reference to the laws in 481, but does not contrast the perspective of Creon with that of Antigone.
The issue, I think, is more complex than Ehrenberg’s statement implies. Ostwald, however, picks up on this
point, noting that “it is perhaps more natural to interpret khru/gmata as an attempt on Antigone’s part to
minimize the validity of Creon’s vopol” (“acypados vouos,” 85-86).
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what is at stake is not just written vs. unwritten nomos. In fact, the play appears to

question over whether Creon’s edict should really be called nomos, and the issue at stake
rather is one of defining what is true nomos. The play itself illustrates “the conflict
between two fundamental concepts of the order of the world,” where “Creon stands for
the world of man-made politics, and Antigone for that of divine guidance and order.”**®
Where the human laws conflict with divine nomoi, the human laws fail to truly be nomoi.
The contrasting option to the human and inferior nomoi is expressed as unwritten nomos
and nomima.

In this passage, the universality of nomos is expressed through an appeal to the
gods. Because arypados vopos is divine, its commands appeal to all people, regardless
of political or ethnic affiliation. The point seems to be to give a universal idea of what is
just and expected of all people, especially with regard to what the gods have established
for humanity.

We find another important example of the concept in the fourth century writer
Xenophon’s Memorabilia in a dialogue between Socrates and the Sophist Hippias. In
response to Socrates’ declaration, “I say that what is lawful is just” (4.4.12), the Sophist
Hippias says that the nomoi of the polis are of no account in explaining justice because
they are merely covenants among people which are often disregarded. Socrates responds
that the issue is beside the point—the nomoi of the polis when kept lead to harmony and
agreement amongst the people and also to justice (4.4.15-18). As if anticipating a rebuttal
by Hippias, Socrates brings up “unwritten Nnomoi” (aypodous vouous) as a way of

supporting the claim that keeping nomos results in justice. These unwritten nomoi are not

113 Ehrenberg, Sophocles and Pericles, 33.
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made by humans, but by gods, and are observed in every country (4.4.19). They even

have a certain content: the first is to “fear the gods”; then “honor parents”; there are
nomoi against incest; and nomoi concerning the returning of good deeds (requiting
benefits). As the discussion proceeds, these “unwritten Nnomoi” are referred to as
TavToxou (“all encompassing”), and “nomos of God” (Bsou vopos). As “nomoi
ordained by the gods” (Tous UTTO TGV BedV Kelugvous vouous) they exist in some
tension with those ordained by humans, not only because they are universally observed,
but also because particular nomoi can be transgressed with no retribution (4.4.21-24).
These laws can reinforce the laws of the polis, even while they transcend them.

This passage gives us a short list of commands of “unwritten nomos.”***
Interestingly, this short list of commands includes things that would show up in many
particular or written lawcodes. These commands are isolated because in the view of
Socrates (or Xenophon?) they are the laws that all communities should follow. What
stands out is that these unwritten nomoi, being divine, do not fall prey to the problems of
the particular nomos. The point in the discussion between Socrates and Hippias is to
identify a nomos that is valid for all people and is taken seriously; even if the human
written law can be transgressed without any punishment, the unwritten cannot. The claim

made in the dialogue is that “obedience not only to the laws of men but also to those of

the gods makes a man vduipos and Sikatos.”™™ The claim made in the dialogue is that

114 yictor Ehrenberg notes, “it would be a mistake to connect the idea of unwritten laws with any

definite rules beyond the fact that they were not put down in writing” (Sophocles and Pericles, 47). This
may be the case in a general sense, but in Xenophon’s passage there does seem to be an attempt to isolate
the sort of things characteristic of unwritten nomos.

15 Ostwald, “&ypados vépos,” 93.
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“obedience not only to the laws of men but also to those of the gods makes a man

vouipos and Sikaios.”H

Both Aristotle (384-322 B.C.E.) and the political orator Demosthenes (384-322
B.C.E.) write on the cusp of the Hellenistic era. Both of them write of “unwritten nomos”
in a similar fashion. In Aristotle’s Rhetoric he writes of “unwritten Nomos” as a species of
KOIVOS vopos (“universal law”). As a type of “universal law” the “unwritten nomos”
signifies a standard that transcends political bounds and applies to all people.''” Because
he frames it this way, we will defer treatment of this passage until the next section on
KOIVOS VOOS.

In his On the Crown 274-75, Demosthenes writes about various punishments for
an individual who sins. It is assumed, it seems, that a “’sin” is a violation of nhomos. A
person who sins willfully should receive punishment; a person who sins unintentionally
should receive pardon; a person who fails at a task approved by all in the polis, yet
without “sinning,” should not receive reproach, but condolence. Such distinction,
according to Demosthenes, is “found not only in the laws, but also nature herself has set
(it) in the unwritten laws and in human customs (cAAo kol 1} dUCIs aUTH TOIS
dypadols Vopipols Kal Tols avbpwmivols featv Sicdpikev).”*? Interestingly,
Demosthenes uses the same word that Sophocles used when writing about the “unwritten”

nomos: vopipos. This may be coincidence, or it may be that Demosthenes is taking the

idea used by Sophocles and expanding on it. In Demosthenes’ use of the phrase, nomos is

18 Ostwald, “&ypados vépos,” 93.
17 Aristotle, Rhetoric, 1368B.

18 Demosthenes, On the Crown, 274-75. The quotation is from 275.
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universal by means of a connection with “nature.” This connection will receive further

comment in the section on associations of nomos and physis. Demosthenes’ universalized
“unwritten” nomos seems to be something that exists in addition to the laws of the polis.
It is a concept used to substantiate the idea of a standard that exists as a regulation greater
in authority than the written laws of the polis.
Hellenistic References

The Pythagorean writing attributed to Archytas, ™ titled mep! vouou kar
Sikaroovvns (Concerning Law and Justice), mentions the “unwritten laws of the gods,
which are opposed by the laws of wicked custom.” These “unwritten laws” are “the
fathers and guides of the written laws and teachings which men enact.”? In this
Pythagorean text the unwritten laws are given universalization through their divine origin.

They are “opposed by the laws wicked custom,” but a guide for the particular nomoi.

119 The date of the Pythagorean writings is a debated issue. Some argue that their origin is during
the fourth century BCE, perhaps before Plato and Aristotle (A. Delatte, Etudies sur la literature
pythagoricienne [Paris: Champion, 1915] 121-24). According to Holger Thesleff, it comes from the late 4™
century, likely after Plato and Aristotle, largely on the basis of three main points: that the writings do not
reflect the sort of Pythagorean thought with which Plato and Aristotle were familiar; that the writings do
not reflect elements of Stoic-Cynic diatribe; that the Doric character of the prose reflects the late 4" century
(Holger Thesleff, An Introduction to the Pythagorean Writings of the Hellenistic Period [Abo: Abo
Akademi, 1961] 71-96). Others argue for a later date (3"-2" centuries BCE) and pseudonymous authorship
(Theiler, “R. Harder: Ocellus Lucanus”, review in Gnomon 2 [1926] 585-97; E.R. Goodenough, “The
Political Philosophy of Hellenistic Kingship,” Yale Classical Studies 1 [1928] 60). John Martens’ analysis
makes a good case in favor of the conclusion that these are Hellenistic writings from sometime in the 3"-
2" century B.C.E. on the basis of the philosophical and political worlds these writings seem to presuppose
(Martens, One God, One Law, 165-74; see also Glenn Chesnutt, “The Ruler and the Logos,” 1313-15).
Another addition to the argument is that the use of &ypados vouos as we find in ps-Archytas seems to
reflect a more developed understanding of the phrase that reflects Hellenistic philosophical thought on
nomos. As Bruno Blumenfeld puts it (An Introduction to the Pythagorean Writings of the Hellenistic
Period [Abo: Abo Akademi, 1961]): “(the pseudonymous Pythagorean writings) produced...manuals of
instruction and philosophical propaganda for nonprofessionals, in circles where Pythagoreanism continued
to be a cultural factor and to exert philosophical authority even after the closing of the original Pythagorean
School in the fourth century BCE” (The Political Paul, 120).

120 Translated from E.R. Goodenough, “The Political Philosophy of Hellenistic Kingship,” in Yale
Classical Studies 1 (1928) 59; cf. also Blumenfeld, The Political Paul, 126. The citation may be found in
John Stobaeus, 4.1.132.
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Here there seems to be a sense in which the concept exists on its own. It is not just a set

of commands that all communities follow, but rather is the gauge by which to determine
good and bad particular nomos. It is important to note that the “laws of wicked custom”
oppose the unwritten law, and not the other way around. In other words, the unwritten
laws are the starting point, not the contrast. The main point seems to be to express a
universal standard that not only contrasts, but rules over human nomos.

One of the significant points that Bruno Blumenfeld draws attention to is that the
Pythagorean writings give “a significant cross-section of the popular political, ethical,
and religious feelings of the urban Hellenistic liberal individual.”*** Given that the

122 the reference shows that

Pythagorean writings present an “eclectic” sort of philosophy,
the concept of “unwritten law” may demonstrate a popular idea in the Hellenistic world.
Roman Era References

The first century political orator and philosopher Dio Chrysostom (40-120 C.E.)
writes about unwritten nomos in his discourse titled “On Custom” (TTEPI E©OYZ). He
says that

Cu/stom (€60s) is a judgment common to those who use it, an unwritten law

(vouos aypados) of a people or city, a voluntary principle of justice...an

invention made not by any human being, but rather by life and time.
According to this reference, unwritten nomos is also called “custom.” One might argue

that Dio is not really writing about arypados vopos as a transcendent nomos but rather

“custom” instead. I suggest that Dio is applying a common understanding of &ypados

121 Blumenfeld, The Political Paul, 122. Blumenfeld’s phrase “the urban Hellenistic liberal
individual” is not explained and quite uncertain in its meaning. It would be better to just say that the
writings give a “cross-section” of popular political, ethical, and religious Hellenistic thought.

122 Blumenfeld, The Political Paul, 121-22.
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vopos to the idea of “custom” (6os). This becomes clear as the discourse proceeds.

“Custom” in the rest of the discourse takes on attributes very much like “unwritten nomos”
as it has been used by previous writers. According to Dio, it stands in opposition to
written nomos and is universally “accepted by all” whereas written nomos are only the
“opinions of the majority” (76.1). While Dio seems to limit its scope of unwritten law as
custom to a particular people or city, what he says later in the discourse suggests that its
scope is broader. He writes that the unwritten nomos as custom applies in times of war, to
matters of burial of the dead (cf. Sophocles!), and he gives an example of the Spartans
(Aokedauovior) who violated “custom” when they killed the messengers of the king of
Persia. These examples suggest that unwritten nomos as “custom” still applies across
time and across political boundaries. Dio also suggests that it has the authority of time
and experience, giving it a sense of divine authority. Those who transgress it are punished
by the gods, as Dio suggests was the case for the Spartans who transgressed the custom
concerning “heralds” when they killed the heralds who came from the king. According to
Dio, transgression of this “custom” which is “unwritten nomos” resulted in punishment
“by the divine power itself.”'?® Overall, Dio’s statements resonate with what we have
seen from Xenophon and even from Sophocles, suggesting that Dio is using ideas
common to “unwritten NOMos” and applying them to shape his understanding of “custom.”
The example of Dio Chrysostom suggests that the ideas given expression through
the concept unwritten nomos seem to have remained part of the undercurrent of discourse
about nomos well into the first century C.E. It continued to refer to an idea of nomos that

is universally valid and to which the gods hold all humans accountable, in spite of

123 Dio Chrysostom, 76.5.
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political distinctions. In other words, it is a loosely articulated way to express a

transcendent standard to which all people are accountable. Though Dio clearly is
educated and reflects relatively sophisticated philosophical knowledge, his speeches also
reflect common thought and were given for a popular audience of the many cities he

travelled.*®

While Dio is just one example, we can reasonably surmise that what he said
had some currency in the general culture of the first century as seems to have also been
the case with the Pythagorean reference. This popular sense of the term and the ideas
behind it may owe themselves to its early use in Sophocles’ Antigone.
Conclusion

What shall we say about aypados vouos? First, understood as an expression of
transcendent nomos, it presented a “challenge and claim.”*? It challenged the
understanding of the particular norm (vouos), while simultaneously laying claim to an
alternative norm—also referred to as vopos. As an appeal to something transcendent and
universal, unwritten nomos enabled writers to assert some norm of justice or virtue that
particular written nomos failed to reach. In doing this, writers did not necessarily appeal
to anything strikingly different than what one would have found in particular nomos; it
was more a way to lay claim to the universality and authority of certain ethical
expectations. Those laws or expectations considered universally binding were called

aypados vouos. Second, it is a loosely defined phrase and not limited to one system of

thought or literary genre. As Victor Ehrenberg has shown, this concept of unwritten law

124 samuel Dill, Roman Society from Nero to Marcus Aurelius (New York: Meridian Books, 1957)
367-76; Simon Swain, Hellenism and Empire: Language, Classicism, and Power in the Greek World, AD
50-250 (Oxford: Oxford University Press, 1996) 187-89.

125 Ehrenberg, Sophocles and Pericles, 36-37.
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as divine and transcendent has a popular origin, and there is no clear evidence that it

originated with one particular thinker; rather it reflects more a popular idea.*® As such, it
cannot quite be called a “technical term” or really a stable concept. Rather, it gives
expression to a common idea of a universally applicable, divinely ordered, standard.
Third, the relationship of unwritten nomos to particular, written nomos was not just one
of opposition.**’ For Xenophon it was a way of not only claiming a nomos that was
universally just, but also a way of confirming certain nomoi one might find in particular
lawcodes. Even in the pseudo-Archytas’ passage, there is no stark opposition between
written and unwritten nomos; the opposition is to “wicked” laws, not to all particular law.
In fact, unwritten law can be a guide for particular nomos. It asserts a norm that is both
universal and authoritative, not linked with ¢ucis, but with the divine.
Universal Law (kotvos vouos)

A second important way that Greco-Roman writers would express the idea of
transcendent nomos is kotvds véuos. ' This concept is often encountered in early Stoic
writers, and according to some scholars the concept of kolvos vouos may have been a

59129

forerunner to the Stoic “law of nature. Its close ties to “law of nature” have

126 |bid., 36-37.
127 Martens, One God, 11-12.

128 As with many Greek words, it is difficult to encapsulate what the word denotes with one
English word. Some translate KOlVOs VOpos as “common law” while others use the phrase “universal law.”
Both translations attempt to transmit the sense of ubiquity that the Greek kotvos suggests. In other words,
the idea suggests a type of nomos that is shared or common. Given the larger context of the discourse about
nomos and the issues involved, I find “universal” to be a better translation.

129 Martens notes: “Before (the phrase véuos ducecos) was developed, the Stoics talked of a
kolvos vouos as did Aristotle” (One God, 18). As we will see, the Stoic expression is not the same as
Aristotle’s understanding of the concept. Katja Maria Vogt also has commented that “(T)he early Stoic
conception of the common law (koinos nomos) is an ancestor of what has later come to be called the natural
law” (Law, Reason, and the Cosmic City, 161).
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unfortunately resulted in the concept receiving minimal attention on its own. My own

research has led me to the conclusion that it deserves fuller treatment as its own concept.
Though the two types of transcendent nomos (universal law and law of nature) sometimes
occur in similar and at times the same contexts, we should not quickly conflate them into
one idea. As John Martens has noted, ko1vos vopos “existed as a concept beside nature,
closely related, but not yet fully integrated with (law of nature).”lSO
Pre-Hellenistic References

There are not many references to kotvos vouos in the pre-Hellenistic era. One
important reference to the idea, however, is found in a well known discussion in
Aristotle’s Rhetoric about making a case for or against unjust and unvirtuous actions. He
begins by defining justice and virtue as in accord with vopos.** Injustice, by contrast, is
defined as “voluntarily causing injury contrary to the law” (TTopor Tov vépov).'¥ But
what is the “law”—the vopos—of which he writes? Aristotle divides nomos into two
categories: particular (1810s) and “universal” (koivos). Particular nomos is understood as
that “according to which, having been written, people are citizens (ko' ov yeypoppgvov
moAiTevovTat),” while ko1vos vopos refers to “whatever unwritten (laws) which appear
to be confessed by all” (ooa aypada Tapa Taciv opohoyéicBat Sokél). In other

words, kotvos vopos finds its meaning by contrast with the political limitations of

particular nomos.

130 Martens, One God, 18-109.
131 Aristotle, Rhetoric, 1366B.

132 Aristotle, Rhetoric, 1368B.
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As this passage from Avristotle attests, early conceptions of koivos vopos are not

too clearly distinguishable from unwritten nomos. This is likely because of Aristotle’s
social and political context. Aristotle was still writing during the period when the polis
was the central social and political organizational structure. Conceptions of transcendent
nomos did not yet exist as entities on their own, but more as contrasts to particular nomos.
As we noted above, “unwritten nomos” was not yet clearly distinguished from particular
nomos. For Atristotle, the difference between dypados vouos and kolvos vopos seems
to be that ko1vos vopos provided language to express the concept of a nomos that
transcended both the written and unwritten nomoi of the polis, whereas unwritten nomos
could represent those laws of the particular community that are unwritten, as well as
those laws that all people recognize. In other words, for Aristotle, “unwritten NOMos”
refers more to the form and not the identity of the nomos. This seems to be the best
understanding given Aristotle’s later comments in Rhetoric 1373B where he returns to
define nomos a second time, using the same two general categories of “particular” and
“universal.” The particular are “those established by each people in reference to
themselves” (TOV EKAGTOLS PICUEVOV TTPOs auTous) and he divides these into
“written and unwritten.” By contrast, the ko1vos vopos is “according to nature” (KOTc
dUcIV).

The emphasis for Aristotle in his expression of kotvos vopos lies on the point
that it transcends the limits of particular written nomos which is limited to the
administration and defining of the polis. There is no sense of any association with the
divine that sets the universal nomos apart here. His mention that universal nomos is

“according to nature” should not be taken to refer to a divine or pervasive source of
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existence. It is, as | pointed out above, a way or referring to the goal or purpose of

humanity. In other words, this universal nomos represents those common expectations
which all people hold in common, regardless of one’s political citizenship, because it is in
accordance with the purpose or goal of human life. The basis of the concept for Aristotle
in these passages was the concern to find a rationale for actions, decisions, and practices
that was shared by people across political and social lines; it pertained to what was
defining of human-ness, rather than to what was defining of political identity.
Demosthenes also mentions “universal” nomos in his Against Aristocrates. We
find the reference in a section where Demosthenes discusses a written law concerning
“lawful homicide.”® As part of his argument he asks, “is it not manifestly contrary to
law (Trapavopov)—not only contrary to written law, but also contrary to the universal
(law) of all humanity (ou pOVOV TTapPO TOV YEYPOUHEVOV VOUOV, GANX Kol TTopO TOV
Kolvov aTrav TV avbpwdTev)—that | should not be permitted to defend myself against
one who violently seizes my goods as though I were an enerny?”134 John Martens sees
this as an example of “unwritten law” based on the contrast with “written law.”*** But a
contrast with written law does not necessarily imply “unwritten law.” In this instance the
concept is not clearly set in contrast to or opposition to written nomos. It is a nomos to
which Demosthenes appeals to enhance the gravity of the issue at stake. The word
Demosthenes uses is kotvos, and the parallelism of the phrase suggests that he has, in

fact, koinos nomos in mind: ou povov mapa Tov yeypauuevov vouov, GANX Kol mapa

13% Demosthenes, Against Aristocrates, 59-61.
13% Demosthenes, Against Aristocrates, 61.

135 Martens, One God, 8-9.
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Tov kotvov “vouov). Demosthenes’ use here suggests that the identifying mark of

universal nomos is that it is valid for all humanity. There is again no clear divine
connection here, but rather a sense of what is common or universal because some sort of
agreement on what is a given for human life. Nomos is universalized through the
adjective koinos, which attributes an authority to nomos as that which determines what is
right on the basis of a universal, or common, humanity.
Hellenistic References

Early Stoic references to ko1vos vopos, articulated in new contexts, give the
concept slightly new meaning. The early Stoic Cleanthes gives us an important example
in his Hymn to Zeus. In the hymn kotvos vouos is that by which Zeus is “governing all
things.”**® It is an ethical standard for humanity: the evil ones of the earth “neither see
nor hear God’s universal law” (oUT £60pcdG1 BEOU KOIVOV VOLOS OUTE KAUOUGLY),
obedience to which leads to the good life.**” The ultimate goal for humanity, stated in the
closing of the hymn, is for humans and gods to “always praise the universal nomos in
justice” (kotvov et vduov v Sikn Upvety). 8

Here we find a strong theological component; the idea of kolvos vopos is
understood as a transcendent nomos by which Zeus governs all things. It is not set in
contrast to written nomos, rather it is a concept of nomos that exists on its own and
pervades the universe. It is the one norm for all humanity, and Cleanthes divides

humanity according to whether they follow this law or not. Regardless of whether or not

3¢ Hymn to Zeus, V. 2: vépou HETO TAVTA KUBEPVAV.
137
Hymn to Zeus, vv. 23-24.

138 Hymn to Zeus, vv.38-39.
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they follow particular or written nomos, evil people are those who do not follow God’s

koinos nomos.

In Cleanthes’ use we find a clearer sense of how one follows this transcendent
nomos. The behaviors or actions that define those who do not follow koinos nomos
include being without good (&veu kaAou), seeking glory (86€«), advantage
(kepSoouvas), and the pleasures of the body (cwpaTos ndéa épya).’® By contrast,
good people follow God’s law (again no concern for following particular nomos) and it
leads them to the good life. Cleanthes associates the “universal nomos” with “justice”
when he prays “grant that (human beings) obtain the insight on which you rely when
governing all things with justice” (34-35).

With Cleanthes, we see that the concept takes on a fuller meaning than with
previous writers. It is the main way that Cleanthes describes the ethical standard for all
humanity, and humanity is divided not according to ethnic or social lines but according to
those who keep koinos nomos and those who do not. Like Aristotle, Cleanthes defines
this nomos broadly in relation to justice and virtue, and negatively explains it by pointing
out the vices of those who do not follow it. Here, however, there is a clear connection
with the divine and a more robust universalization of nomos.**

An additional component in Cleanthes’ understanding of universal nomos is
AOyos. At the beginning of the hymn, Cleanthes says that Zeus “govern(s) all things”

through vopos (v.2). Later, Cleanthes states that Zeus directs the universe with

139 Hymn to Zeus, 26—29.

Y01t is also important to note that Cleanthes makes no reference to “nature” in the hymn. This is
not to suggest that Cleanthes had no working understanding of physis (¢pUc1s) in his ethical thought. It is,
however, significant that it does not figure into his description of nomos and ethical living in the hymn.
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“universal reason” (kotvov Aoyov; v.12), which, like the universal nomos, permeates all

things. Both the Aoyos and vouos function as ways by which Zeus guides or directs the
universe, and it appears that the two are related, and that both apply universally to all
humanity. This connection of nomos with logos appears to suggest that Cleanthes is
working with the Stoic concept “law of nature.” It is important, however, that logos and
nomos are not explicitly identified with each other, and the universal nomos is not
identified with Zeus. As Johan Thom importantly states, “Cleanthes distinguishes Zeus
from his “modalities” vopos, kepauvos, Aoyos, and yveoun; in the Hymn, Zeus as king
controls and uses these to create and maintain order in the universe.”*** A fuller
expression of “law of nature”—at least in the Stoic usage—does not allow for such
distinctions. In spite of the Stoic affinities of the author, it has been observed that “there
is nothing particularly Stoic” about Zeus and that in the Hymn “very little technical
terminology is used that is demonstrably Stoic (other than kotvov Aoyov and kotvov
vopov and the statement about reason “permeating everything” [S1& Ta&vVTwV
dorta]).”*? Much of the thought in the hymn is in fact more “traditional” or common
philosophical language that had not yet developed into what many identify with fuller
expressions known in Stoic thought.**®

After Cleanthes, the Stoic Chrysippus (280-206 B.C.E.) associated universal

nomos with “logos” in a slightly different way, and more closely with “nature.” He wrote:

¥ Thom, Cleanthes’ Hymn, 51.
142 |bid., 20-21.

143 Ibid., 21-24: “Cleanthes thus intertwines traditional religious and moral traditions with Stoic
ideas undergirded by phrases taken from Heraclitus, but without allowing philosophical concepts
to predominate” (24). With very few exceptions, what Thom says of Cleanthes is very likely true
for all of the other writers considered in this chapter.



the goal (TéAos) may be defined as life in accordance with nature, in other Wor%jiza

in accordance with our own human nature as well as that of the univgrsg; a Iifg in

which we refrain from every action forbidden by the universal law (o vouos o

kolvos), that is to say the right reason which pervades all things, and is identical

with Zeus, lord and ruler of all that is.***

In Chrysippus’ statement nomos is identified with the cosmic logos “which
pervades all things.” By connecting nomos to logos the kotvos vopos becomes not just
some external standard given by God; it refers to an inner principle that unites humanity
to nature and the kosmos. What is “common” or universal to humanity is the shared
possession of logos, and so the universal nomos is also identified with “right reason.”
This association also provides a very close connection between nomos and physis in that
living in accordance with universal nomos is the same thing as living in accordance with
physis. We will postpone discussion of the significance of Chrysippus’ association with
physis until the next section. For now, it is important to recognize that for Chrysippus
KO1VOs VOHOos gives nomos universal scope in a new and more complex way through
association with an all permeating Aoyos and an association with ¢uots. Moreover, it is
not an association with physis that is like Aristotle’s; rather, Chrysippus’ association
incorporates a more cosmic understanding of physis. For Chrysippus, koinos nomos is not
just set in contrast with particular or written nomos. It is, as with Cleanthes, its own full
independent ethical standard.

Roman Era References
In Dionysius of Halicarnassus’ Antiquitates Romanae, we encounter a “a law

universal to all” which is “of nature” (¢pucoecds yop 81 vopos amaat kotvos) and which

time cannot destroy.” This law “ordain(s) that superiors shall always govern their

14% Diogenes Laertius, 7.88 (SVF 3.4); trans Long and Sedley. See also Johan Thom, Hymn, 85-86.
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inferiors.”* The nominative use of the words vdpos and kotvds suggests we are dealing

with the concept of kotvos vouos. Dionysius’ understanding of the concept universalizes
nomos by appealing to its ability to transcend time; from generation to generation, from
one political community to another, this law is valid. Dionysius writes this in defense of
the subjection by the Romans over others. For Dionysius koinos nomos supports Roman
dominance; the principle espoused is a nomos that all people over time share in common.
The relationship of the genitive dpucecos (“nature”) to the rest of the phrase, vopos
aTaol kotvos, is difficult to define. It appears that this “universal nomos” to be
identified with “nature.” But from this passage alone we are not certain as to how
Dionysius understands “nature.”

Another passage in Dionysius’ Antiquitates helps clarify this. This time the idea
of ko1vos vouos occurs in a speech attributed to the Alban Fufetius, which is addressed
to his fellow Albans before battle with the Romans. Fufetius exhorts the crowd by
stressing that their fight with the Romans is an attempt to “restore to its original force the
compact which the Romans have violated...that fathers shall rule over and give just

commands to their children, and mother-cities to their colonies.”*

This “compact”
according to the passage is “the universal law of both Greeks and barbarians” (0 Tov TV
kowos - EMNnvaov e kot BapPBapwv BePaidl vopos) and is a law “human nature has

established” (puots N avbpwmela kaTeoTnoaTo). In the speech, Fufetius goes on to

contrast this law with the Roman imposition, with the resulting indictment that the

%% Dionysius of Halicarnassius, Antiquitates Romanae, 1.5.2.

148 Dionysius of Halicarnassius, Antiquitates Romanae, 3.23.19.
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Romans are positing “the law of man above that of heaven.” As a consequence of

violating the kovos vouos the Romans have also brought the anger of the gods.

While this law is associated with “nature” the emphasis lies on seeing it as a
divine and universally transcendent law as opposed to a human law which is represented
by the Roman enslavement of the Albans. The emphasis is on the universality of the law
for all people. It may be that the use of “nature” in this speech is intended to mock
Roman claims than it is an actual part of the understanding of kolvos vopos in this
speech. It is held in tension with his understanding of universal nomos in the passage
from Antiquitates. What is important is that physis refers to “human nature.” It is the
emphasis on what is common to humanity that makes this universal nomos a heavenly
(divine) law. By contrast the imposition of the Romans is opposed to the heavenly nomos
and reflects an attempt to impose a human rule over that of the gods because it violates
what is “natural” or constitutive of humanity.

Conclusion

Like aypados vopos, through the concept kotvos vouos writers attempt to
express a standard that transcends social and political bounds. The concept does not exist
just an antithesis to particular nomos. The emphasis with kovos vopos lies on the way it
appeals to common humanity. This comes across in two shades. On the one hand the
concept exists as a standard that unites humanity into a common people, united by one
manner of life. On the other hand, the concept is expressed as a standard that necessarily
issues from the premise of a common humanity, rooted in what is “natural” for humanity.
The way that this nomos is understood as part of the intrinsic fabric of what it means to

be human, it is also transcendent and even “divine.” The logic seems to run both ways:
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because it is divine it appeals to what is “natural” to humanity; or because it defines what

is “natural” or intrinsic to human existence it is thus divine. Like unwritten nomos this
law has no clearly defined content. It is identified by association with justice, and more
loosely with various virtues, and it is contrasted with vices in Cleanthes’ Hymn.
Whatever the kolvos vopos expresses, all humanity is accountable to it, and to violate it
is to violate common human expectations, and even the gods in some circumstances. It is
a concept that seems to have existed for some time, finding currency in multiple schools
of thought, even though it also had close ties to early Stoic references and as a forerunner
to “law of nature.” It does find use in connection with appeals to ¢puc1s, as we have seen,
but the situation is more complex than to say that koivos vopos and “law of nature” are
the same. It is to associations of vopos and ducts we now turn.
Law in Accord with Nature

Some may consider the concept “law of nature” the capstone of approximations of
transcendent nomos.*’ In one way it is, since the phrase vopos ¢ucecs brings together

what was initially kept apart: nomos and physis Yet, it would be a mistake to think that

Y71 am in agreement with A.A. Long’s clarifications in his article “Law and Nature in Greek

Thought,” in The Cambridge Companion to Ancient Greek Law, 412-13, concerning the translations and
meanings of the phrase vopos ¢ucews. On the one hand, there are “laws of nature” in a scientific or
physical sense. These laws are the patterns and laws by which the physical world operates (e.g. gravity).
For convenience we will call this conception “nature’s law(s).” On the other hand, there is the concept as it
applies to ethical and political life. For convenience we will call this “law of nature” (in some places
“natural law” will be used because this is how some scholars refer to it). According to Long, “a universal
moral code is a quite different notion from that of the basic principles governing physical reality.” He notes
that “the conduct prescribed by natural law can be infringed, whereas laws of nature are completely
predictive with respect to compliance.” For Long, much scholarly literature “overlooks (this) basic
distinction” between the two concepts (“Law and Nature,” 413). While I agree with Long, the primary
literature suggests that the two are not completely unrelated, either. If “nature’s laws” and “law of nature”
were viewed in a Venn diagram, there would be a slice of overlap between them in the ways some writers
articulate the concept, and for some of the early Stoics the “ethical” concept is indeed related to the
“physical.” Nevertheless, Long’s distinction sets the stage for our discussion, and our focus will be on the
“law of nature.”
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that all other conceptions of transcendent nomos were moving toward “law of nature,” or

that they find their “fulfillment” in this concept, or even that there is one singular
understanding of “law of nature.” For one, opposition to physis was not the only criticism
of nomos. The problems with nomos are more complex than a simple opposition to physis
and bringing nomos and physis together does not necessarily “complete the circle.” In
addition, we have just seen other attempts to articulate a transcendent norm that need not
by necessity have any significant appeal to “nature”; where it is associated with another
expression of transcendent nomos, it seems to be a secondary or supplementary addition.
Rather than thinking of “law of nature” as the capstone of transcendent nomos, we should
consider it as one of a number of ways by which Greco-Roman writers articulated a
transcendent nomos.

When we are talking about “law of nature” what are we talking about? The
origins of the concept and how we should understand the “true” expression of the concept
has been a topic of significant discussion and debate.**® Helmut Koester has shown that
the actual Greek phrase vopos ¢ucews occurs very infrequently in Greek writers before
Philo, that it is found “not even half a dozen (times) in all extant Greek literature of pre-
Christian times.”**® According to Koester this is because,

Stoicism has not overcome the deep-rooted antithesis of vouos and ¢uais.
Neither does nature ever have the status of a divine legislator...nor could law lose

1%8 The literature is immense. For a general starting point, see A.A. Long, “Law and Nature in
Greek Thought,” in The Cambridge Companion to Ancient Greek Law, 412-30; Martens, One God, 13-15
also provides a helpful starting bibliography.

49 Helmut Koester, “Natural Law (Nouos Pucews) in Greek Thought,” 133; also 127, 141:
“Most probably, Philo was its creator.” Koester makes some very good points that should caution a too
hasty identification of “law of nature” in earlier writings, but on the other hand perhaps attributes too much
individual creativity to Philo.



its connotation of existing by “thesis” (i.e. by enacted agreement and contract) S

and thus it does not quite agree with all things that exist by ¢>601g.15°
Koester argues that one does not really find the concept “law of nature” (vopos ¢puoecs)
even in Stoicism. Rather, “Philo was its creator, at least insofar as the evidence from the
Greek literature is in question.”*®" In making this conclusion, Koester has focused his
sights on the terminological juxtaposition itself—vopos ¢ucews. So, as far as this goes,
Koester seems to be correct. But there are two problems with Koester’s statement,
problems which suggest that it may not be the most fruitful to think in terms of the phrase
vouos $ucecas or a singular conception of “law of nature.” First, Koester states that law
could not lose its connotation of existing by “thesis.” By this he seems to mean that law
always connotes some sort of established or agreed upon contract of commands to which
people are bound. This may be true to a degree with regard to particular nomos, but as we
have seen, expressions of transcendent nomos which had been popular for some time,
suggest that nomos connoted more than just “thesis.” This suggests that particular nomos
does connote the idea of “thesis” to a good degree, but it does not allow for nomos as a
concept to be categorized in this way and thus that nomos by definition is opposed to
physis. Second, a number of scholars have pointed out that there is more to the issue of
“law of nature” than the terminological connection of nomos and physis. They have

argued that there is a long process of development of the idea, and that the key

components of the idea may be found earlier than Philo.** These scholars make

130 K oester, “Natural Law,” 133.
31 |bid., 141.

152 Long, “Law and Nature,” 412-30; G. Striker, “Origins of the Concept of Natural Law,” 79-94;
Horsley, “Natural Law,” 35-59.
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important points, and press us to make an important distinction between the actual phrase

véuos pucews and other positive conceptual associations of nomos and physis.**® Even
though the actual phrase uniting vopos and ¢ucts may not be found until later writers,
we should not think that the concept behind the actual phrase vopos $ucecwss suddenly
emerges at a certain point in the history of the development of nomos.***

But then where does one draw the line to determine where one association of
nomos and physis is not properly “law of nature” and where another is? We have read
some writers already who positively associate nomos with physis. Have we encountered
in these texts “law of nature” or just a less developed association of nomos with physis?
This is not an easy question to answer. If there is an “ideal” expression of the concept,
where would it be found?"*® Approaching the topic with the intent of finding the “ideal”
or “pure” articulation of the concept tends to minimize the significance of other
formulations in light of the “pure” formulation, however it might be conceived. One
might reply that the association of nomos and physis made by Stoic writers, an

association that includes the unifying logos, is where the true idea of “law of nature” is to

153 By “positive” association of nomos and physis, | mean associations wherein nomos is not
opposed to physis, but rather where it somehow reflects physis or in some way defines a standard in accord
with physis.

154 | imagine that Koester would probably agree on this point, but with hesitation to acknowledge
that the real essence of the concept did not emerge until the uniting of the two once antithetical terms in
Philo’s writings.

155 See, for example, the disagreements between Paul Vander Waerdt, “The Original Theory of
Natural Law,” in SPhA 15 (2003) 17-34 and Philip Mitsis, “The Stoics and Aquinas on Virtue and Natural
Law,” in SPhA 15 (2003) 35-53. One key point on which Vander Waerdt and Mitsis disagree concerns how
Stoics conceived of the concept and what it entailed. Given the disagreement, there is room to wonder if
there is possibly more than one articulation among Stoics as to what “law of nature” is, and whether we can
without remainder think that there was one definite and singular concept.
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be found. But the problem is that even Stoics express the concept in various ways. Which

is the correct one?

There are also Greek writers who positively correlate nomos and physis, but
without the accessory understanding of logos or Stoic conception of God or nature. If
certain expressions are not “law of nature” proper, what are they? Alternatively, there are
some formulations that include the accessory Stoic elements but do not actually use the
phrase vopos puoecs. Is there evidence to suggest that the later expression vopos
duoews points to the same thing as earlier formulations that lack the phrase? Is it the
phrase vouos ¢puoews that we should be looking for, or something else? Or should we
think of a “spectrum within a spectrum” that defines the “true” idea of “law of nature” as
distinct from other associations of nomos and physis?

Rather than describe a definite singular concept of “law of nature,” I suggest that
what we have among ancient writers is a series of approximations whereby writers
positively link nomos and physis: ‘law corresponding to nature,” or as Alan Millar has put
it, “the Follow Nature doctrine.”**® The associations made between nomos and physis by
some Stoic writers may be more developed expressions, but only from the perspective of
thinking that the inclusion of logos and an association of physis with Zeus make it so.
Another way to see things is that expressions within the Stoic sphere of thought represent
a set of related associations along a wider spectrum which includes other non-Stoic
associations of nomos and physis. Seeing things in this way, | think, is more helpful for
understanding the concept on the larger landscape of the Greco-Roman nomos discussion.

This also will help us make sense of the concept with an eye on situating how Diaspora

15 Alan Millar, “Following Nature,” The Philosophical Quarterly 38 (1988) 165.
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Jewish writers and Paul may have associated nomos with physis, if they did at all. Our

concern in this section, then, is with the various ways that writers positively related
nomos with physis as a way of giving transcendence to nomos, and as a way of giving
nomos a universality and authority that is not subject to the limits of particular nomos.
Pre-Hellenistic References

As we have seen, the term physis was generally opposed to nomos in the fifth
century. But the opposition was not simply terminological in nature. As A.A. Long points
out, both nomos and physis could be used to denote normative status of something.
Furthermore, Long points out that if the problem were inherent in the words themselves,
we would have never seen them being brought together. Rather, the nature of the
opposition or contrast had to do more with the social and contextual limitedness of vopos
as it had been understood in the 6™-5" centuries B.C.E. and the conviction that ¢puots
transcended such social constraints.” The relation of nomos and physis is also
complicated by the fact that physis took on slightly different meanings for different
writers. Asking ‘the physis of what?’ question and inquiring into how a certain writer
understood and applied this concept makes a difference in how it might have been set in
relation to nomos. The early Sophists understood physis in contrast to nomos. But, this
contrast was not always negative or one of opposition.**® For those writers for whom
there was a positive connection between nomos and physis, it was that physis provided a

basis upon which they could claim that nomos is transcendent and universal.

57 A.A. Long, “Law and Nature,” 412-13; 415-16.

158 Cf. Guthrie, The Sophists, 55-1186.
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In Plato’s Gorgias we find a reference to “law of nature” in a dialogue where

Callicles discusses those who triumph and show their strength over “weaker” people
enslaved by nomos. He makes the claim that “justice consists in the sway and advantage
of the stronger over the weaker” (483D). He goes on to say that those who fulfill this
truth
act according to nature—the nature of (what is) just (kator UGtV TNV TOU
Sikaiou), according to the law, indeed that of nature (kater vopov ye Tov Ths
ducecs )—though not, dare | say, according to the one we have set in place...but,
when someone arises with a nature of sufficient force, that one shakes off all that
we have taught, bursts the bonds and breaks free; he tramples underfoot our
written codes (To ypoupaTo) and juggleries, our charms and laws (vopous),
which are all against nature (Tous Topa ¢pucIV amavTas)...and here the full
light of that which is just by nature shines forth (eEeAapev To Ths Pucecds
Stkottov).r
For some scholars this passage is cited as an example that is not actually a
reference to “law of nature.”*® This may be true if by “law of nature” we have in mind
the idea of a nomos based in physis understood as an all-encompassing ethical system. In
Callicles’ statement nomos is understood as that which regulates what is normative and
just for humanity. For Callicles, nomos is both in accord with physis and contrary to it.
The difference is the character of the nomos to which he refers. The emphasis on
Callicles’ formulation lies on the contrast with the particular and socially constructed
nomoi of the polis. The nomos that is understood in terms of the written codes does not
reveal true justice. It is nomos in accord with physis that does this. By “nature” he means

that of the individual living in full accord with one’s desire and strength. The nomos

according to physis is an attempt to give expression to a standard that is in accord with

15 plato, Gorgias, 483E-484B.

160 See e.g. A.A. Long, “Law and Nature,” 419—20.
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natural human desires and inclinations, specifically for the strong to rule over the

weak.'® It is not a universal ethical standard found in the very workings of the entire
kosmos, but an expression of a standard intended to oppose and transcend the constraints
of the nomos of the polis. It is the basis for ethical living in that it is his starting point for
how a person should conduct their life. In Callicles’ expression, there is no real sense of
the content of this transcendent nomos; but this is not the point. It is a nomos—a
standard—which is just in that it realizes the proper functioning of the human person. As
such, for Callicles, it was a nomos that all humanity should strive toward as that which
would free humanity.

We find a slightly different expression in Aristotle’s Rhetoric, 1373A-B, a
passage we have already encountered. In this passage Aristotle writes of universal nomos
(ko1vds véuos). This type of nomos, he claims is “according to nature” (kata puctv).*?
This is based on Aristotle’s idea that “there is, which all people surmise, by nature a
common/universal (idea of) just and unjust (¢puoer kotvov Sikaiov kol &Sikov), even if
there is neither communication nor agreement between them.”*®® Because there is such a
conception of justice according to nature, there must also be such a conception of nomos,

for justice and injustice are defined in relation to nomos, a point he made earlier in the

discourse.'® This “universal law” “prescribe(s) what is naturally just in the sense of

181 cf. Guthrie, The Sophists, 103-06.
182 Aristotle, Rhetoric, 1373B.
183 Aristotle, Rhetoric, 1373B.

164 Aristotle, Rhetoric, 1366B—1368B. In 1368B, he states that “injustice” is defined as
“voluntarily causing injury contrary to the law” which is both “particular” and “common/universal.”
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being a necessary part of the order of any human community.”*®® This law, being in

accord with nature, transcends any ways that particular customs might express what is
just and unjust. By associating nomos with physis, Aristotle finds a universal human basis
for ko1vos vopos. This is not just a nomos common to all people, but it is part of human
physis—it is in accord with the ideal purpose of humanity.

Gisela Striker comments that the connection to nature in this passage is different
from the later conception “law of nature” because these laws of which Aristotle writes do
not represent an entire “system of law that defines right conduct.”*®® This is an important
point. We may also add that “nature” for Aristotle is not quite the same thing as it is for
later writers. For Aristotle, “nature” is best understood in terms of the proper ethical-
political telos of humanity, like Callicles. However, it is the complete opposite of how
Callicles’ understands this. But, like Callicles, physis has little to do with the entire
kosmos as some vast principle that should regulate all life. Nevertheless, for Aristotle
these laws are universal because they prescribe what belongs to the physis of humanity as
he understood it. This universal nomos therefore is properly kata dpuotv.*®” This is not
the origin of “law of nature.” Neither is it necessary for us to posit that Stoics developed
their concept from Aristotle. It is simply one approximation of a transcendent nomos

wherein Aristotle’s notion of physis forms the basis for what he defines as just.

185 Striker, “The Concept of Natural Law,” 86.

186 Striker, “The Concept of Natural Law,” 86. This may be due to the fact that Aristotle’s context
was the polis, not the kosmos. It may be just that he had no need to develop a massive, universal system of
nomos such as we find in writers of a post-Alexander world.

167 See also A.A. Long on the similarities and differences between Avristotle and the later Stoics
(“Law and Nature,” 421-424).
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Hellenistic References

An important change that affects associations of nomos and physis in Hellenistic
formulations is, as we saw above, “a turn to the cosmic at a time when the civic no longer

framed the ambit of meaning and purpose.”168

This affected writers’ understandings of
physis in that some common understandings of physis move toward a more cosmic
concept that is greater than simply the goal of human existence.

The founder of the Stoic school, Zeno of Citium (334 B.C.E.-262 B.C.E.) was
naturally the first of the Stoics to begin to frame ethics and politics within such a cosmic
framework. There is some difficulty piecing together his views because we are dealing
with scattered statements in different authors. From what we can gather, according to
Zeno the telos of life was to live according to physis. In his Lives of Eminent
Philosophers Diogenes Laertius records that

Zeno was the first (in his treatise On the Nature of Man) to designate as the end

‘life in agreement with nature’ (or living agreeably to nature), which is the same

as a virtuous life, virtue being the goal towards which nature guides us.*®°
From the passage, physis referred to human nature, which was to be a rational, just, and
virtuous being.*” For Zeno what stood in contrast to civic convention was rationality
(logos) which united all wise people and demonstrated their communion with physis.

This is where Zeno differs from Aristotle. For Zeno and many Stoics after him physis,

logos, and God were one and the same. There was a “divinity of Nature” as A.A. Long

168 Joseph M. Bryant, Moral Codes and Social Structure in Ancient Greece: A Sociology of Greek
Ethics from Homer to the Epicureans and Stoics (Albany: State University of New York Press, 1996) 432.

18% Diogenes Laertius, Lives of Eminent Philosophers, 7.87.

70 Cf. Long, “Law and Nature in Greek Thought,” 424-425.
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n Long goes on to say that Aristotle “did not conceive nature as a rational agent”

puts it.
and “by setting nature/God within the world, (the Stoics) have united under a single
principle functions which Aristotle kept apart.”*? At the same time, however, this
understanding of ¢puats reflects a more widespread attempt to continue to associate a
transcendent standard for living with the divine realm.

According to Zeno, one lived in accord with physis by cultivating one’s 10gos,
because physis itself was rational. According to Anthony Long, for Zeno “correct reason
is...sufficient by itself to fulfill the function of (particular) law” and “because it is the
function of normative human nature, its scope is universal or common. Hence natural law
simply is the correctness of reason that any human being, in principle, can achieve and
act on.”'"® Zeno does not use the word nomos here, but in Plutarch’s account of Zeno’s
Republic humanity possesses all things “common” and there is an ideal of a “universal
nomos” that governs all people.*’* Nevertheless, from what we can surmise Zeno begins
the process of a development of a way of universalizing nomos through an appeal to
physis.

It is with Chrysippus that we have a fuller statement connecting nomos with
physis. We have already considered this passage above. According to Diogenes Laertius,

Chrysippus held that:

71 A A. Long, Hellenistic Philosophy: Stoics, Epicureans, Sceptics, 2" ed (Berkeley: University
of California Press, 1986) 149.

172 A A. Long, Hellenistic Philosophy, 151-152.
13 A A, Long, “Law and Nature,” 425.

174 plutarch, Alex. Virt. 329. Cf. Horsley, “The Law of Nature,” 39.



142

Our individual natures are parts of the nature of the whole universe. And this is

why the goal may be defined as life in accordance with nature, or in other words,

in accordance with our own human nature as well as that of the universe, a life in

which we refrain from every action forbidden by the universal law (o vopos o

kotvos), that is to say the right reason which pervades all things, and is identical

with Zeus, lord and ruler of all that is. And this very thing constitutes the virtue of
the happy man and the smooth current of life, when all actions promote the
harmony of the spirit dwelling in the individual man with the will of him who
orders the universe.'”

The nomos to which Chrysippus refers is common to humanity by virtue of the
logos which pervades all people and all things. Diogenes draws attention to an important
distinction when he says, “by the nature with which our life ought to be in accord,
Chrysippus understands both universal nature and more particularly the nature of man,
whereas Cleanthes takes the nature of the universe alone as that which should be
followed, without adding the nature of the individual.”*"® Nomos here is equated with that
which is in accord with both human physis and cosmic physis which are united to Zeus
through the concept of logos. From the overall content of the statement, nomos functions
as the standard of justice and injustice which defines the existence of those who lived as
part of common humanity. As Phillip Mitsis writes, “the cosmos itself is viewed by the
Stoics as having a political structure which is administered by Zeus’ divine reason and
whose natural laws provide the basis for moral values and a life in accord with nature.”*"’

Chrysippus’ formulation most clearly presents the key ingredients for what many

scholars refer to as natural law proper: a nomos that is not external to, but rather

175 Diogenes Laertius, 7.88.
176 H
Diogenes Laertius, 7.89.

Y77 Mitsis, “The Stoic Origin,” 163.
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identified with the universe itself, physis and her ways, which ultimately is God, united

with the human individual via logos.
A central element of the association of nomos and physis for these Stoics is
Aoyos. For most Stoics, the divine Aoyos ordered things and produced harmony in the

world.*’®

It not only issued from Zeus, as we saw in Cleanthes’ Hymn, but could also be
identified as Zeus as we find in Chrysippus’ statement. This Aoyos which permeated the
universe also was constitutive of humanity; it was the way that the physis of the kosmos
was united with the physis of the individual human.'”® There was a logic, it seems, to this
way of understanding things. By possessing Aoyos all people possessed something of
God and of nature. Living according to Aoyos was understood in terms of complying
with the divine vopos that ordered the world, and this was living according to not only
the puots of the kosmos, but also of one’s own humanity.'® To do this, humans are to
follow logos because the distinctive element of human life is rationality; just the same,
following physis for a horse is to eat hay.'®! This central place of Aoyds solidified an

“inner” element to what otherwise was a transcendent vopos independent of the human

person.'®?

178 See Hermann Kleinknecht, “The Logos in the Greek and Hellenistic World,” TDNT, 4:77-91;
Thomas Tobin, “Logos,” in ABD, 4:348-49; Gisela Striker, “The Concept of Natural Law,” 90; Horsley,
“The Law of Nature,” 40.

179 Long, Hellenistic Philosophy, 144-50; Thomas Tobin, “Logos,” in Anchor Bible Dictionary,
Vol 4: K-N, ed. David N. Freedman (New York: Doubleday, 1992) 348-49; Hermann Kleinknecht, “The
Logos in the Greek and Hellenistic World,” TDNT, 4:77-91.

180 Striker, “Concept,” 90-91.

181 Cf. Long, Hellenistic Philosophy, 179.

182 A A. Long, Epictetus: A Stoic and Socratic Guide to Life (Oxford: Clarendon Press, 2002) 154.
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This connection of nomos and logos is a crucial element for Stoic formulations

that universalize nomos via a connection with physis. The “law” in accord with physis
within this system designates “the perfected rationality of the Stoic sage, whose
disposition enables him infallibly to ascertain the natural course of action in every
circumstance, rather than with a system of legislation or code of moral rules.”*® This,
according to Vander Waerdt, is how early Stoics such as Zeno and Chrysippus
understood the concept. They, in a sense, redefined nomos.*®* Nomos became not just a
transcendent norm, but something constitutive of the universe itself and of God,
sometimes even identified as God.

Not all associations of nomos and physis from the Hellenistic period onward,
however, were necessarily Stoic in this sense. We also have evidence of what appears to
be a less technical association from during this period in the Orphic hymns.*® The
Orphic hymns are a collection of eighty-seven hymns written to gods or divine figures in
the ancient world—some more obscure than others. They seem to reflect not one
consistent school of thought even though according to Thomas Taylor, “they are full of
Greek philosophy.”*® It is difficult to precisely date these hymns, which most likely do
not come from Orpheus. The general date assigned to them spans from the 4" century

B.C.E. to the 4™ century C.E., though many believe that the perspectives in these hymns

183 Vander Waerdt, “The Original Theory of Natural Law,” 21.
18 1bid., 21.
185 | express thanks to Dr. Wendy Cotter, CSJ, for drawing my attention to this example.

186 Thomas Taylor, The Hymns of Orpheus (London, 1792) v-vi.
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come from the earlier side of this spectrum.*®” In this collection hymn 64 is titled: NSpou.

The first few lines read:

The holy king of Gods and men | call,

Celestial Law (oupaviov vopov), the righteous seal of all;

The seal which stamps whate'er the earth contains,

Nature's firm basis (duoecos To BéBaiov), and the liquid plains.'®®
Here the hymn associates nomos with physis, but it is not the same sort of association we
have found in Stoic writers. The writer of this hymn gives nomos a divine status, and
even says something very similar and common among other Greek philosophers going
back to Pindar that nomos is “king of gods and men.” The association with physis seems
rather to suggest that nomos is the “firm basis” of physis, which is understood as the
natural world, and not some cosmic principle that can be identified with Zeus or
associated with human logos. Nevertheless, this nomos is still related to human ethical
living. The hymn goes on to say:

For thy command and alone, of all that lives

Order and rule to ev'ry dwelling gives:

Ever observant of the upright mind,

And of just actions the companion kind;

Foe to the lawless (avopols), with avenging ire,

Their steps involving in destruction dire.
This divine nomos which is the basis of nature also orders human life; it is the
“companion” of “just actions” and opposes the lawless and injustice.
Roman Era References

With the Roman era, some suggest that we find a major turn in how “law of

nature” was understood. According to Joseph Bryant, “universalistic social elements

87 G.R.S. Mead, Orpheus: The Theosophy of the Greeks (Theosophical Publishing Co., 1896) 19—
21; W.K.C. Guthrie, Orpheus and Greek Religion (London: Methuen, 1952) 11-15.

188 The translations of the Greek here and below are from Taylor, The Hymns of Orpheus, 195-96.
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implicit or latent within the Stoic system...were for the most part made explicit only with

the Middle and Late Stoa, in conjunction with Rome’s expanding suzerainty over the

. 1
Mediterranean world.”*%

For some scholars, Cicero provides the most frequent use of the expression of
“law of nature”, especially as regards a consistent use of the phrase lex natu rae.'®
According to one statement in Cicero’s De Legibus, we can see that he follows squarely
in the steps of some of his Greek Stoic predecessors: “Law is the highest reason,

implanted in nature, which commands what ought to be done and forbids the opposite.

This reason, when firmly fixed and fully developed in the human mind, is law.”**

In his earlier writing, Republic, we encounter perhaps one of his fullest
articulations of law in relation to nature:

True law (lex) is right reason in agreement with nature; it is of universal
application, unchanging and everlasting; it summons to duty by its commands,
and averts from wrongdoing by its prohibitions. And it does not lay its commands
or prohibitions upon good men in vain, though neither have any effect on the
wicked. It is a sin to try to alter this law, nor is it allowable to attempt to repeal
any part of it, and it is impossible to abolish it entirely. We cannot be freed from
its obligations by senate or people, and we need not look outside ourselves for an
expounder or interpreter of it. And there will not be different laws at Rome and at
Athens, or different laws now and in the future, but one eternal and unchangeable
law will be valid for all nations and all times, and there will be one master and
ruler, that is, God, over us all, for he is the author of this law, its judge, and
lawgiver. Whoever is disobedient is turning from himself and denying his human
nature, and by reason of this very fact he will suffer the worst penalties, even if he
escapes what is commonly considered punishment.**

189 Bryant, Moral Codes, 439.
190 A A. Long, “Law and Nature in Greek Thought,” 428-29; Martens, One God, 20.
191 Cicero, De Legibus, 1:18-19.

192 Cicero, De Republica, 3.22 (33).
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There are a few important elements of Cicero’s formulation. This “true law” is

one that not only unites humanity, but it transcends all particular laws of various political
and national communities. Its basis is in the idea of the universe as one single polis and
the unity of humankind within this kosmo-polis.*®® This law is authored by god, who
sustains and unites all things, who is the “founder, judge, and lawgiver.” Further, this
“law” is the basis of the unity of humanity and the one standard by which right and
wrong are determined. To transgress it, then, is to threaten the unity and justice of
humanity; to follow it is to live in accord with Cicero’s idea of the fulfillment and well-
being of humanity and the kosmos.

Richard Horsley draws attention to an important change in Cicero’s understanding
of law of nature: God is distinct from this nomos in Cicero’s thought. This is a return of
sorts to an earlier formulation that we find in Cleanthes” Hymn to Zeus, as well as earlier
writers such as Plato where law issues from God but is not God.*** According to
Horsley’s study, this can be linked to “middle” era Stoics in conjunction with Platonic (or
Middle-Platonic) influence. Specifically, Horsley suggests Cicero followed his teacher
Antiochus of Ascalon, who attempted to return to earlier positions under the influence of
Stoics influenced by Platonic teaching, namely, Panaetius and Posidonius.'*® These
thinkers set their work within a framework which expressed God as transcendent above

and separate from the cosmos, not identified with it as we find in earlier Stoic writers.

193 Horsley, “The Law of Nature,” 37-40.
% Ibid., 42.

19 |bid., 43-45. Cf. also E. Asmis, “Cicero on Natural Law,” 16 n.51; Brad Inwood, “Natural Law
in Seneca,” 81.
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This results in a “significant shift in meaning” for how “law of nature” was

understood.'®

Two other Roman-era writers present slightly different variations on nomos in
association with physis: Dio Chrysostom and Epictetus. Dio Chrysostom discusses
written lawcodes in contrast with the “law of nature” in his discourse “On Freedom.”*®’
According to Dio, the “law of nature” (o TNs pucEws vouos) is the law which ought to
be followed by all people. This law is referred to as the “the law (which is) true and
authoritative and manifest” (vopov Tov aAnfn kol kuptov kal dpavepov). That is, as a
divine nomos, and unlike the human written nomos, it has true authority. Dio stresses this
point, calling it “ordinance of Zeus” (A1os Becuov) and “laws of Zeus.” Rather than a
law that constrains humans in accord with a human lawmaker’s inferior desires, this

nomos brings freedom.*%

The association with “nature” here is not clearly part of a
system that involves logos; rather “nature” refers to the purpose for which humanity
exists: not to be constrained by human and thus inferior nomoi, but to be free to live in
accord with the universal standards ordained by Zeus.

In Epictetus’ discourses we find frequent appeal to a “higher” nomos that should

govern all people. In Discourse 1.26, titled “What is the nomos of life? (Tis o BicoTikos

VOHOs;), he writes that “the most important law of life” is “to act (in accord with) nature”

196 Horsley, “The Law of Nature,” 52-53.

%7 Dio Chrysostom, 80.4—7. The phrase “law of nature” occurs in 80.5. In his article, Horsley
associates Dio Chrysostom with Cicero, Philo, and Arius Didymus as another example of the same kind of
law of nature argument (“The Law of Nature,” 38). This, however, is not clearly the case. In Dio’s
expression, there is no reference to logos or “right reason” that is associated with this law in accord with
nature.

1% Dio Chrysostom, 80.7.
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(TN puoel mpaTTelv). Elsewhere he appeals to a “higher” law for ethical living, writing

of the “law of God” (0 Tou BeoU vouos) and calling it also “a law of nature and of God”
(vopos Ths $ucews kol Tou Beol) which is the “most good and most just” (kP& TIGTOS
£0T1 katt SikadTaTos ). He makes this appeal in the context of arguing that this law of
“nature” is that the better should prevail over the worse— that the strong should rule over
the weak. Epictetus takes this common sentiment and reinterprets it to mean that the
“better” are not the stronger but those who are just and virtuous.?®® While Epictetus is a
Stoic, and he makes a connection between “law of nature” and the “law of God,” the law
of nature here seems to be distinct from God. It is not: “a law of nature, which is also
God.”? The “nature” to which he appeals here is not clearly an all encompassing cosmic
principle identified also as “God.”* “Nature” refers to the common understanding of
humanity that all humans are in some way equal as rational human beings and as

“offspring of Zeus.”?® It is interesting in light of this that Epictetus’ understanding of the

199 Epictetus, Diss., 1.29.13; 1.29.19.
200 H H
Epicterus, Diss. 1.29.20-21.

2% On this point, see A.A. Long’s comments that Epictetus differs from his Stoic predecessors in
that Epictetus “proceeds from rather than to God.” There is an external standard to which humans must
align themselves, rather than a strictly internal association with god (the logos) that humans must live in
accord with. This is largely the result of a different conception of god that is more “providential” and
“personalist” than his Stoic predecessors. That is, god is not one with “nature” but distinct from it, even
though “nature” is fashioned by god to lead humans to virtue (A.A. Long, Epictetus: A Stoic and Socratic
Guide to Life [Oxford: Clarendon Press, 2002] 142-85).

202 gee Long, Epictetus, 147-48, 174-75: “(Epictetus) assert(ed) God’s presence throughout nature
as distinct from explaining it in physical terms or by identifying God with the world (i.e. with nature
itself)” (147-48). This is precisely one key point where Epictetus differs from his Stoic predecessors.

203 See Epictetus, Diss., 1.6.15; 1.13.
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telos of humanity is not to “follow nature” as earlier Stoics had put it, but rather “to

follow God” who seems to be distinct from nature.?**

One important result of these variations is that “law of nature” should not be tied
down to one strict “Stoic” conception. The concept is more “eclectic” and it could be
adapted to changes in thought and worldview, even within the broad spectrum of Stoic
thought and ideas. As Horsley puts it, the natural law argument was handled differently
by writers in “a genuine and creative search for new combinations of ideas, for
intellectual solutions to live issues of the day for which the answer of any particular
doctrine from the traditional philosophical schools no longer seemed adequate.”205 Cicero
and Dio Chrysostom both have knowledge of Stoic ideas and use them well. Epictetus is
a Stoic, but like Cicero, distinguishes God from physis in a subtle way. Thus, nomos in
accord with physis is understood slightly differently.

Conclusion

On the basis of the above discussion of nomos in accord with physis we can make
a few points about how associations with physis served to universalize nomos. First,
associating nomos with physis serves to express a nomos grounded in a transcendent
reality in order to emphasize common human ties rather than social or political
differences. The main distinction here from koinos nomos is for some the use of physis as
that which unites humanity, and for others the attempt to use the concept of physis as a
way of rooting nomos in something transcendent of human limitations. An individual

could live in accord with the law of nature wherever they were, and whoever they were,

204 Cf. Epictetus, Diss. 1.12.5; 1.20.15; 4.8.12.

205 Horsley, “The Law of Nature,” 50.
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and it was something to which all humanity could and should be held to account. This is

because this nomos governed humanity on the basis of a shared physis, whether that
relates to what is natural and just for human life, a shared Aoyos, or some intangible
embedded in the inherent fabric of the kosmos itself. Second, the concept could differ
depending on how one conceived of physis. This is not just a distinction that evolves
chronologically—that is, it became more “developed” as time went on. Differences in
how “law in accordance with nature” was expressed are often the result of differences in
socio-political location and philosophical frameworks. For some earlier Stoics nomos was
essentially redefined to refer to the disposition and actions—the logos—of the wise man
in unity with physis. For others like Dio Chrysostom and Epictetus, the cosmic unity of
logos, physis, and God is not there, and the appeal to all humanity is stronger and more
explicit. The law is not necessarily limited to the actions of the wise man in accord with
physis, but rather is a universal standard to which all people should be held accountable.
Let me make a final point about the relative popularity of the association of
nomos and physis. While earlier formulations may have been more peculiar to the Stoic
school, later associations of nomos and physis very likely held a wider appeal. According
to Runar Thorsteinsson, Stoicism, particularly in the Roman era, had become very well
established as “the most favored philosophical school in Rome” and likely supplied that
basis for much political-ethical thought and deliberation among those with little interest
in Stoicism or adherence to particular philosophical sects.®® The diversity in expression

and application of associations of nomos and physis, both before Stoicism and during its

206 Runar Thorsteinsson, Roman Christianity and Roman Stoicism: A Comparative Study of
Ancient Morality (Oxford: Oxford University Press, 2010) 13-16.
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development, as well as the later popularity of Stoic ethics, all make a difference when

one asks whether or how Diaspora Jews may have used the concept of “law of nature.” It
still remains to be seen if, how, and to what degree Diaspora Jews may have associated
nomos with physis, but this discussion should help see things on a broader horizon, and
see how associations of nomos and physis stand in relation to other attempts to express
transcendent nomos.

Excursus: The Concept of “Living” Law (vopos euuxos)

The reference to unwritten nomos in Pseudo-Archytas above is related to another
important concept: vopos eupuxos. According to the treatise attributed to Archytas there
are two types of nomos: animate law (vopos euuxos), which is the king, and the
inanimate, written law. The king who is the most just and virtuous ruler of his people
embodies justice and the unwritten nomos. The king “is himself not only a law, but the
vivid representation to men of the law, that will of the gods to which all local state law
must conform.”" The term vdpos euuxos has been variously translated as “animate

w2 or “living law.”** According to John Martens, véuos gupuxos is its own version

la
of “higher law.”?*° While the concept certainly seems to have had a great deal of
significance, especially with regard to matters concerning Hellenistic kingship, it is not

fully a stand-alone expression of transcendent nomos on the same level as unwritten

nomos, “common’ or “universal” Nomos, or “law of nature.” An important distinction

27 william Klassen, “The King as ‘Living Law’,” 67.
28 E R. Goodenough, “Political Philosophy,” 59.

299 william Klassen, “The King as ‘Living Law’ with Particular Reference to Musonius Rufus,”
SR 14 (1985) 63-71; John Martens, One God, 31.

210 Martens, One God, 31-66.
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must be made between a concept of transcendent nomos, and the embodiment of it.

Simply put, the king is not himself the transcendent nomos; he is the embodiment of it.
The Greek word gpuxos suggests the idea of something having life or animate as
opposed to lifeless or inanimate.?!* Thus, the concept pertains more to the form in which
transcendent law is manifest than to a species of transcendent law itself.

An important point in this regard is that the king himself can transgress unwritten
nomos, a point that suggests a distinction between the king and the unwritten nomos. The
author “Archytas” goes on to say:

Law is primary; for with reference to it the king is lawful, the rulership fitting, the

ruled are free, and the whole community happy. But when the law is transgressed,

the Kking is a tyrant, the rulership unfit, the ruled are slaves, and the entire
community wretched.**?
The ruler, according to the author “must be lawful” and “the best ruler would be the one
who is closest to the law.”?" In his interpretation of the fragment, E.R. Goodenough
points out that we have here “an additional form of unwritten law...that of the monarch,
who is himself not only a law, but the vivid representation to men of the law, that will of

59214

the gods to which all local state law must conform.”*™" The ruler is a “form” of the

unwritten nomos, not the transcendent nomos itself. It is the ruler’s conformity to

transcendent unwritten nomos that is the key point.*®

21 Cf. “€uduxos,” LS.

212 Adapted from Goodenough, “Political Philosophy,” 59.

23 Goodenough, “Political Philosophy,” 60.

' Ibid., 61.

215 Goodenough points out that the ruler is weighed according to his conformity “to higher natural

law” (“Political Philosophy, 61). Here Goodenough uncritically merges unwritten nomos with “natural
law.” His intention seems to be that both unwritten nomos and “natural law” both represent “higher law” in



154
The important elements of this idea are those of representation and imitation. The

king is a representation of the transcendent unwritten nomos, embodying the divine will
to humanity. A statement in the writing attributed to the Pythagorean Diotogenes
verbalizes this point well: the ruler is to “begin by fixing in his own life the most just
limitations and order of law.”?'® According to Plutarch, writing in the late first century or
early second century, the idea continues, but in modified form. The ruler is to possess the
divine logos and thus embody the divine nomos.?* As such, rulers present a manner of
living that makes available to all people the divine nomos that they might follow it and be
governed by it.

As one can see, the association of the ruler with law appeared in ancient writers in
a variety of ways and occurred in “an impressive range of philosophical systems.”218
Depending on the philosophical system, the ruler could be said to embody nomos,
possess the logos in the most perfect way, or even embody the divine essence. It was not
a version of transcendent nomos in itself, but depended on other conceptions, whether

“unwritten nomos” or the idea of the logos as part of formulations of law in accordance

with nature. According to Chesnutt, however, all of these expressions communicated the

contrast to particular or written nomos. While he is correct on this point, it is not correct to assimilate
unwritten nomos with “natural law” as if they were the same thing. The Pythagorean writings do not
contain the Stoic influences or cosmological view upon which the traditional Stoic concept of “natural law”
exists (a point Goodenough makes in his article, “Political Philosophy,” 60, 76). Goodenough may be
assuming that the idea of “natural law” precedes the Stoics, which is a debatable point. A point I will make
below is that the there is a spectrum of positive associations of nomos and physis, and the Stoic conception
is one, albeit a very developed and influential, approximation.

215 Quoted and translated in Chesnutt, “The Ruler and the Logos,” 1316.

217 See especially Plutarch, A Discourse to an Unlearned Prince (Ad Principem Ineruditum),
780B-782A.

218 Chesnutt, “The Ruler and the Logos,” 1310.
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same basic idea: it was an attempt to bring god’s “cosmic order” “down to earth” and

thereby bring “salvation” to the people.?™® This concept was a way to address the problem
of particular nomos, as well as the problem of the gods being removed from earthly
matters. In this potential state of chaos and meaningless existence, the ruler embodied for
the people the expression of the higher standard that sustained political-ethical life.
Conclusions to the Discussion of Transcendent Nomos

The distinctions notwithstanding, the various expressions of transcendent nomos
represent attempts to articulate a nomos that is universally authoritative and transcendent
of human political and social limitations. This was to overcome the traditional
understanding of nomos which was marked by its human finitude and particularity. In
short, the common link is the attempt to “transcend the mundane and arbitrary” of written
and particular law.??°

There were, to be sure, more technical understandings and expressions of these
concepts. Each one seems to have its own distinctive traits, even if not consistently.
“Unwritten Nomos” appealed to a standard that was, in a sometimes vague way, greater
than what particular nomos could achieve because of its limitations. Rather than being
bound only to one particular polis or community, this nomos consisted of those things
which apply to all people. “Universal nomos” was quite similar to “unwritten NOmos” but
had a greater emphasis on common humanity. On the basis of a vague idea that humanity
shared something in common, these laws provided an ethical norm or standard for this

common human community. This form of nomos was in some writers linked with the

219 |pid., 1312.

220 Martens, One God, 66.
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logos commonly found in early Stoic conceptions of nomos in association with physis,

but should not be completely identified with it. Associations of homos and physis
appealed also to a common humanity, but in a more complex way than “universal nomos.”
The appeal to physis was variously understood. For some writers this was the “nature” of
humanity understood in terms of how a writer conceived of the goal or purpose of human
life. For others, however, physis had a more cosmic scope, being the physis of the entire
universe, even identified with God, but even then not all writers went this direction.
There seems to have been also some fluidity in the various expressions. This
fluidity was such that the various formulations bled into one another. Some writers used
more than one expression with little sense of distinguishing among them. We saw this
with the combination of “unwritten law,” “universal law” and “nature” in Aristotle. We
also saw this in the way that “universal law” merged with articulations that associated
nomos and physis, in the writings of Dionysius of Halicarnassius, as well as the diversity
in the writings of Cicero, Dio Chrysostom, and Epictetus. From the examples of these
writers, this fluidity suggests that all of these various expressions of transcendent nomos
were attempts to articulate a common concern to establish a political-ethical standard for
humanity. The fluidity among expressions also allowed for particular expressions to exist
outside of particular philosophical frameworks or to be applied to a writer’s particular
concerns and contexts. As Richard Horsley stated with regard to the “law of nature”
formulation, this is a result of a creative eclecticism, or as Troels Engberg-Pedersen puts

. . .. 221
it, “genuine creativity.”

22! Troels Engberg-Pedersen, Stoicism in Early Christianity, ed. Tuomas Rasimus, Troels
Engberg-Pedersen, and Ismo Dunderberg (Grand Rapids: Baker Academic, 2010) 10.
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There are three particular points worth noting about these conceptions of

transcendent nomos. First, as an attempt to formulate a universal conception of nomos,
many of these formulations are related closely with God. In other words, with few
exceptions, the discourse maintains a theological aspect. This seems to be a response to
the issue of the authority of vopos. With these expressions of transcendent nomos, the
understanding of the deity likewise takes on a universal tone. Though Zeus is often
specified, he was not singled out as the god of the Greeks, for example, but the God of
the whole universe whose nomos applies to all people. And it is not necessarily an
impersonal divine connection, either. From the earliest stages through the Roman era a

.. . . 222
concept of “divine providence” was important.

Many philosophers held to some
understanding of the “existence of cosmic order and design, the benevolent intervention
of the divine order in worldly and human affairs, and even God’s paternal care for the
world and man.”?*

Second, transcendent nomos pertains to all humanity, not just a particular polis or
community. Often this is clear in the way that the conceptions of transcendent nomos are
set in contrast to particular and written nomos. In doing this Greco-Roman writers
attempt to solve the problem of universality. All people are accountable to transcendent
nomos, and in theory at least, all people have the chance to follow it.

Third, there is often no concrete itemization as to the content of transcendent

nomos as one might find in particular written lawcodes. There is the language of

222 5ee Myrto Dragona-Monachou, “Divine Providence in the Philosophy of the Empire,” ANRW
36.7, 4418-4436.

223 Dragona-Monachou, “Divine Providence,” 4418.
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command and prohibition in a few writers. There are also a few instances where certain

commands or expectations are mentioned, such as in Xenophon’s Memorabilia.
According to Phillip Mitsis, some elements of universal law are quite fixed which have
no exceptions. These include “unjustly dishonor(ing) one’s parents or...act(ing)
imprudently.” There are “no circumstances in which such actions are to be chosen.”?*
More often, however, transcendent nomos defines an ethical standard that fully
encapsulates justice and virtue.
A Grammar for Nomos

At this point in our study, we can begin to describe some of the elements of a
“grammar” for nomos in the ancient world. It is clear that vouos was a complex concept.
As a foundational understanding of nomos we can put forth that it denotes a normative
standard that influences and establishes expectations for ethical and political life. The
commands or prohibitions of nomos prescribed the way of life for a particular community.
If we think of this metaphorically in terms of a grammar of nomos, we might say that the
first inflection of nomos refers to the manner of life which is limited to a particular
community defined in terms of traditional political, ethnic, or social distinctions. In this
inflection, nomos often distinguished one community from another. Problems with this
understanding of nomos in the 5™ century B.C.E., the ongoing changes in the Greco-
Roman world, and shifts in the nature and scope of how people saw their community
evolve from polis to kosmos led to the development of a new inflection of nomos.

This new inflection of nomos addressed problems of universality and authority

that plagued particular nomos and it quickly became normative. As an alternative to

224 Mitsis, “Early Stoic Theory of Natural Law,” 135.
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particular nomos, this new inflection denoted something universal, transcendent, and not

written—signaling that it is not bound to human limitations of justice or particular
communities. The basic idea of nomos remained: it was an authoritative ethical-political
norm for a community. But the new inflection was a way to enable nomos to be used in
new phrasings—to be applied to a broader community and possess a wider scope of those
over which it reigned and to have real, lasting authority for ethical-political life.

This new inflection could be declined in a few different ways: unwritten nomos,
universal nomos, and nomos in accord with nature were the main ones. Each of these had
their own particularities. But, as part of the grammar of nomos, they all signify a way of
providing language to articulate a political-ethical standard for a larger, trans-political
community. While the specific concepts of transcendent nomos are important, it is also
important to see the more complex conversation about nomos of which these conceptions
of transcendent nomos are a significant part. As we saw above, all of the conceptions of
transcendent nomos undergo some change and modification over time and even differ
from one writer to another. But they each remain attempts to articulate a universal and
authoritative basis for ethical and political life. These new forms of nomos did not result
in the demise of the original idea of nomos. Rather, they represent new ways to apply
nomos to more complex phrasings—even possibilities for continued use of the first
inflection, particular nomos.

At the end of this chapter, we have a sense of the development of nomos in the
ancient world and main components of how nomos was understood. This provides us
with the important larger context into which Jewish writers spoke when they wrote about

nomos. There is more to this, however, for we have not seen how writers dealt with
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particular nomos and ways of living that constituted particular communities within this

framework. We have seen a new inflection of the concept nomos as a way of adapting the
general concept to new circumstances. But the first inflection—nomaos as representative
of the way of life of a particular community—remained meaningful. In the next chapter
we will take a look at how particular expressions of nomos, many in written form,

continued to find significance on the basis of and in relation within this larger discourse.



CHAPTER THREE
THE GRAMMAR OF NOMOS AND THE PURSUIT OF VIRTUE
Introduction

In the previous chapter, we discussed nomos as it was understood within the
political-ethical matrix of the Greco-Roman world. At the end of the chapter | outlined a
‘grammar’ of nomos which highlights important components of how nomos was
understood by Greco-Roman writers. We saw that nomos defined an ethical-political
standard of expectation for people within a set community. It was closely identified with
socio-political identity: nomos was what so-and-so did.* On the one hand this was
because there were multiple nomoi, related to different communities, each claiming
authority. As we have seen, over the course of developments in the Greco-Roman world
particular or written nomos and the contexts in which it held authority experienced
change. Particular nomos was seen as inadequate to the task of prescribing ethical living
within a vast Hellenistic world where the idea of a universal, common humanity became
more widespread. The socio-political ramifications of this were such that particular
nomos often was seen as dividing rather than uniting humanity under one political-ethical
standard. As a contrast or alternative to particular nomos, conceptions of transcendent

nomos grew in importance.

! Cf. Michael Winger, By What Law?, 109: “/Nouos is what Jews do. To be a Jew is to do vouos,
and to do vouos is to be a Jew.” This may be applied beyond just the Jewish people.
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To write or speak about nomos from the fifth century B.C.E. through the first

century C.E., was to enter into a widespread discourse about nomos that centered around
the attempt to define and give expression to a universally authoritative standard for living.
To write or speak of vopos was to say something about the question: which vouos?? This
question was not just inquiring about which particular nomos was best; it was also a
question that brought to the surface the tension between particular and transcendent
nomos. Conceptions of transcendent nomos gave nomos new life, universalizing a
concept that once was hindered by its finitude and lack of universal authority. They also
brought a new complexity to how nomos could be understood. These conceptions
demonstrate that in order to speak of nomos in a meaningful way one had to think in
terms of a universal standard for political-ethical life to which all humanity was
accountable and which would lead to the realization of justice and virtuous life for all, to
which all people should be accountable.
Competing Nopot or Complimentary Nopoi?

One important realization about this discourse is that the concept vopos
continued to be meaningful. In other words, the various expressions of transcendent
vouos remained vouos. They did not displace nomos itself, but rather they displaced or
challenged a type of nomos. One way to put it is that writers and thinkers did not abandon
nomos in favor of ¢puaots, Sikaoouvn, or apeTn. As formulations of transcendent nomos
became more normative in use, it became commonplace to use the unmodified Greek
word nomos to refer to such concepts; transcendent nomos was simply vopos. One thing

that this demonstrates is an attempt to salvage the concept of nomos; nomos held ongoing

2 Winger, By What Law?, 198.
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importance in the Greco-Roman world. This also created a problem of potentially

competing understandings of nomos.

In his article “Nomos in Attic Rhetoric and Oratory,” C. Carey writes that in the
time of Aristotle, it was not common to see written and unwritten or transcendent nomos
in competition with one another. We may extend Carey’s point to include the entire
period from the fifth century B.C.E. to the first century C.E. As the worldview developed
from polis to kosmos, and as alternatives to particular nomos developed, there grew the
potential” for the two types of nomos—the particular and the transcendent—to be
“competing sources of authority.”3 While this was certainly is a possibility, more
complexly understood, the two conceptions of nomos more often functioned as
“interlocking parts of a system of constraint which makes civilized society possible.”* To
conclude that transcendent nomos automatically rendered particular nomos useless or
superfluous would be an incomplete conclusion. People and particular communities in the
ancient world could not just abandon their own nomos! The two could be in competition,
but they also could be complimentary. The second century Roman jurist Gaius wrote in
his Institutes that

All peoples who are ruled by laws and customs partly make use of their own laws,

and partly have recourse to those which are common to all men; for what every

people establishes as law for itself is peculiar to itself, and is called the Civil Law,
as being that peculiar to the State; and what natural reason establishes among all

men and is observed by all peoples alike, is called the Law of Nations, as being
the law which all nations employ.®

% C. Carey, “Nomos in Attic Rhetoric and Oratory,” Journal of Hellenic Studies 116 (1996) 40.
* Ibid., 40.

® Gaius, Institutes, 1.1.
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As we shall see, Gaius’ statement reflects a real possibility in the centuries prior to him.

Let me offer two ways in which particular nomos continued to carry significance in
relation to transcendent nomos.

First, it was a matter of course that the particular nomoi—the customs, ways of
life, and commands—of particular political groups could not go away. This would result
in a state of anarchy in the ancient world. Even attempts to situate the ruler as the
embodiment of transcendent nomos had to reckon with nomoi and traditions of particular
political communities. James O’Neil’s gives evidence of this interplay in his article
“Royal Authority and City Law under Alexander and His Hellenistic Successors.”®
According to O’Neil, philosophical theories of ancient Hellenistic kingship, which as we
have seen promoted the king as “living law,” did not necessarily displace and replace the
particular nomos of the polis. One example given by O’Neil is when Ptolemy I liberated
the people of Cyrene and then began to establish new laws, the authority of which came
from his kingship. But, Ptolemy did not completely dispose of the current laws of the
people. They remained only “in so far as they did not conflict with his own decree.””
O’Neil cites an edict that states that where there is no explicit royal edict (Sioypoupo)
then the city laws (ToAiTikol vopot) are to hold authority. While it is clear that the king’s

law was superior to the city law, it did not abolish it or render it superfluous.® Keeping in

mind that the “living law” ideal was in some way a form of transcendent nomos, this

® James L. O’Neil, “Royal Authority and City Law under Alexander and His Hellenistic
Successors,” The Classical Quarterly 50 (2000) 424-31.

" Ibid., 427.

8 Ibid., 427. O’Neil gives a number of such examples of the interplay between particular nomos
and the law of the king in his article.
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example illustrates that transcendent nomos and particular nomos could stand together,

even if in some tension, because they both retained ongoing significance for ethical and
political life. While in theory transcendent nomos was the supreme ruler, in practice
particular nomos still governed in local places and could not be dismissed completely.

The second way particular nomos continued to have significance is that
transcendent nomos was a difficult concept not only to grasp, but also to live in
accordance with. It was really for only a select few that written or particular nomos was
actually optional. The Stoics and Cynics were the ones who most vigorously championed
the idea of an individual who did not need particular manifestation of nomos. But they
did so for quite different reasons. Stoics traditionally held to the concept of the “wise man”
who lived in harmony with the logos and thus in harmony with the nomos that was
according to physis.” This individual needed no exterior nomos for his own life, because
this person, through the logos, lived in harmony with physis. Some Stoics, it seems,
thought more in terms of a progression than a static state.™® Even so, there were few who
actually carried this out, even though it was the desired goal of Stoicism.

Cicero, who was not strictly a Stoic but “an Academic by inclination as well as by
choice” who drew on Stoic concepts,™ recognizes that the true ideal of the wise man

rarely, if ever, existed. For Cicero, not even some of the greatest Romans of the past can

° On this concept see A.A. Long, Hellenistic Philosophy: Stoics, Epicureans, Sceptics, 2™ ed.
(Berkeley: University of California Press, 1986) 179-209, esp. 199-209.

19| ong, Hellenistic Philosophy, 183: Long points out that most Stoics stressed “aiming at rather
than achieving the desired result (of life in accordance with nature).”

11 Brad Inwood, “Natural Law in Seneca,” in Studia Philonica Annual 15 (2003) 81; E. Asmis,
“Cicero on Natural Law,” 16. Though Cicero’s overall thought was not limited to Stoicism, he did draw on
Stoicism considerably.
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be considered “wise” in the fullest sense. They only bore a “likeness” to true wise men.

Furthermore, every-day people must live up to the moral standard that they can
comprehend and put into practice.'? Not only was the perfect sage rare, there was enough
lack of clarity that it was a source of difficulty.*®

The Cynics—the fifth century Sophists in a new context—also contended that
they did not need to follow any law, but lived according to their own desires, which they
often referred to as physis. Theirs was a system bent on rejecting social norm in favor of
individual nature. Joseph Bryant writes that the “Cynic call to virtue was basically devoid
of positive content, as primitive naturalism and a mocking antinomianism did not go far
in providing a constructive guide to moral conduct.”** Like the Stoic view, the Cynic
understanding of ethical living did not provide much guidance for people.

This difference between the Stoic and Cynic views led some to actually turn to
particular nomos as a solution. As we saw above, the Stoics reconceptualized physis in
terms of a “cosmic totality” or an “all embracing cosmic order.”" In contrast with the
Cynic idea, Stoics understood physis not in extreme contrast to the polis and to
convention, but rather in a way that united the individual with the overall purposes of the
universe, which included the functions of the polis. According to Joseph Bryant, this

resulted in “an ethical axiology that succeeded in moderating Cynic extremism while still

12 Cicero, De Off., 3.15-17. See also his thoughts on the wise man in De Rep., 3.5-6.

13 Cf. Long, Hellenistic Philosophy, 187-88. See, e.g. the criticisms of Sextus Empiricus: Outlines
of Pyrrhonism, 2.38-42; Against the Logicians, 1.432; Against the Ethicists, 1.181. Cf. Martens, The
Superfluity of Law, 47.

14 Joseph Bryant, Moral Codes, 431.

15 Cf. Bryant, Moral Codes, 431-32.
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safeguarding the individual from all “external” disturbances.”*® The problem with the

Cynics’ apparent antinomianism lead Cicero, who otherwise was a proponent of vopos
ducews, to actually argue in favor of the efficacy of particular customs and conventions
for pursuing the virtuous life in accord with nature:
But no rules need to be given about what is done in accordance with the
established customs and conventions of a community; for these are themselves
rules; and no one ought to make the mistake of supposing that, because Socrates
or Aristippus did or said something contrary to the manners and established
customs of their city, he has a right to do the same; it was only by reason of their
great and superhuman virtues that those famous men acquired this special
privilege. But the Cynics' whole system of philosophy must be rejected, for it is
inimical to moral sensibility, and without moral sensibility nothing can be upright,
nothing morally good."’
Cicero’s statement does not just refute the Cynic way of thinking. Cicero also implicitly
makes the claim that not everyone possesses “great and superhuman virtues.” It would
not be unrealistic to think that Cicero may have also been guarding against the possibility
that people who misunderstand Stoicism will, in their attempt to claim to follow physis,
disregard all sense of morality. In other words, for the non-sage, following particular
nomos is the best or only alternative.
One of the central pieces of the problem with the idea that one could live without
particular nomos was that the details of these forms of “higher” nomos—the “commands”
if there were any—were not itemized or clearly known. According to Raymond Bellotti,

“natural law” provides for Cicero “a secure foundation for moral and political

judgments.”18 At the same time Cicero also appealed to “social traditions, customs, and

16 Bryant, Moral Codes, 431.
' Cicero, De Off., 1.148.

'8 Raymond A. Bellotti, Roman Philosophy and the Good Life, 22.
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practices.” This is largely out of Cicero’s concern to give some substance to the sorts of

actions that “flow from natural law.”™® Why would he do this? Because
reliance upon natural law as the supreme authority for normative judgments is
spectacularly problematic. Reliance upon...objective standards of morality which
are allegedly part of the structure of the universe seems mysterious and dubious to
critics of natural law.”
The idea alone could be an open door to antinomianism. This was a problem especially
for the majority of the Greco-Roman world who held on to the importance of particular
nomos as the glue that held political life together.

The overall point here is that there was great potential for particular nomos to
have significance, even among writers and thinkers who otherwise attributed a greater
value to forms of transcendent nomos. It was not just an issue related to Stoic and Cynic
moral systems, either. The Epicureans, for example, held that following the laws was not
necessarily inimical to natural justice.?* For the majority of the Mediterranean world
particular nomos remained important for ethical and political matters. At the same time,
however, the discourse about transcendent nomos was too pervasive and it was difficult
to overcome that particular nomos lacked universal authority on its own and could fall
short of transcendent nomos. But, at the least, the ‘grammar’ of nomos does not include
the complete demise of particular nomos.

Articulating the relationship between particular and transcendent nomos was

tricky. There are good particular nomoi and bad particular nomoi. Cicero is one of the

19 Bellotti, Roman Philosophy, 22.
2 Ibid., 22.

2L A A. Long, Hellenistic Philosophy, 69-72.
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few who seems to reflect an attempt to provide a more studied proposal of how particular

law related to “law of nature.” In De Legibus, Cicero stated that a nation or state can only
be called so if they have law and he does not eschew crafting laws for the ideal state that
are in accord with that community’s character as the ideal community. 22 However, in
order to be called a nation, particularly a good state or nation, the laws must be good —
in accord with nature.?® To be called “law” they need to be in the service of the safety of
the people, preservation of the states, tranquility and happiness of life. Ultimately this law
must be in accord with what is just and true (2.12). While law is important to a nation or
state, the laws themselves can be abrogated if they are not in accord with the eternal law,
which cannot be abrogated.?* As we shall see in more detail later, Cicero applies this
basic idea of “true law” to Roman law. According to Elizabeth Asmis, in his Laws Cicero
“attempts to frame the best code of laws by using a conception of natural law.” She goes
on, “To the surprise of Cicero’s interlocutor in the text, as well as the modern reader,
Cicero’s laws coincide very largely with the ancestral laws of the Roman state.”®® In part,
according to Asmis, Cicero tried to give some substance to the actions commanded by the
law of nature, especially for imperfect humans who do not fully understand the
commands of law of nature.?® But Cicero was also a Roman citizen who valued the

significance of legal prohibitions and commands of Roman law. This finds its way into

22 Cicero, De Legibus, 2.8-10.
2 Cicero, De Legibus, 1.44.
2 Cicero, De Legibus, 2.11-15.

% Elizabeth Asmis, “Cicero on Natural Law and the Laws of the State,” Classical Antiquity 27
(2008) 1.

% | Asmis, “Cicero on Natural Law,” 17-18.
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his writing, and he finds Roman law and ways of life the best example of “law of

nature.”’
The Goal of Nomos and the Pursuit of Virtue

Cicero more systematic connection between particular and transcendent law is
rare. Asmis and others even question the degree to which Cicero had really thought
through his theory. Expressions of relationship between particular and transcendent
nomos was more vague and less systematic in other writers. This is largely because, as
the early Stoics seem to have believed, “Zeus’s law is not a law-code, given with divine
authority.””® In other words, there are no clear commands; it is more of an innate ethical
standard referred to as nomos. As such, it cannot easily be embodied in commands and
prohibitions. We saw this reflected in many of the writers we discussed in the previous
chapter: concepts of transcendent nomos never reached the point of development wherein
its commands were itemized. At the same time we saw that some writers in a very limited
way described transcendent nomos in terms of certain actions. In Xenophon’s
Memorabilia, unwritten nomos was given some content in terms of a few more or less
traditional commands: fear the gods, honor parents, do not commit incest, equity.
Cleanthes itemized several behaviors—virtues and vices—related to Zeus’ Ko1vOs VOHOS.
But not all writers did this. More often than not, concepts of transcendent nomos

functioned to support the idea of a transcendent and universal ethic, while they placed

elaborating on the details of that universal ethic on the back burner. Epictetus, for

"1t is also true that Cicero did not concede that Roman law and “law of nature” were the same
thing. But, this did not keep him from making a case in favor of Roman law being the truest embodiment of
“law of nature” (cf. Elizabeth Asmis, “Cicero on Natural Law and the Laws of the State,” Classical
Antiquity 27 [2008] 1-33).

%8 \Jogt, Law, Reason, and the Cosmic City, 216.
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example, writes that the truly educated person who follows God’s law is the one who

knows what piety (sUoeBés) is, what is holy (ooios), and what is just (Sikaios).?
According to O’Neil, the both the king’s decrees and the particular nomoi of the
community should be “based on general criteria of justice and equity.”30

To understand the relationship between transcendent nomos and particular nomos
it will be helpful if we consider how writers would comment on written or particular
nomos in light of transcendent nomos. There are two ways this helps us. On the one hand,
often we get lists of virtues or behaviors that particular nomos should lead to. Just as
transcendent nomos embodied these things, if particular nomos was to have any appeal it
too had to point to these. On the other hand, we find writers critiquing particular nomos
for falling short of various virtues and behaviors. If the problems were identified with
certain vices or falling short of virtue and justice, then the alternative transcendent nomos
embodied the opposite.
Excursus: Common Understandings of Virtue (cpeTn) in Relation to Ethical-Political
Discourse

The concept of virtue (apetn) in the ancient world is complex, even if we focus
the sphere of use to ethical discourse.® I cannot give a full description of these words and

their nuances here, but | do want to highlight what scholarship has shown are at least

common understandings that we rely upon in this chapter.

% Epictetus, Discourses, 1.29.
¥ O°Neil, “Royal Authority,” 427-28.

31 Cf. Otto Bauernfeind, “&peTh,” TDNT, 1:457-58; Christoph Jedan, Stoic Virtues: Chrysippus
and the Religious Character of Stoic Ethics (London: Continuum, 2009) 51.
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Virtue (apeTn), has a complex history of use. In earliest instances, it pertained to

“excellence” in a general sense. This “excellence” could vary, however, like physis,
depending on that to which one ascribes “virtue.” According to Christoph Jedan, when
we encounter arete, it can mean one of two things, generally: “the overall excellent state
of a human being,” or it can be a “generic term of which virtues like courage or justice
are species.” Jedan continues to note that this distinction is more of a modern scholarly
one, and “it is possible that (ancient philosophers, Stoics in particular) failed to see (this
difference).”®* According to A.W.H. Adkins virtue in the 5" century B.C.E. concerned
“excellences deemed most likely to ensure the success, prosperity, and stability of the
group” which, in the 5™ century was the polis.** According to Diogenes Laertius, in his
discussion of Zeno, virtue is “the perfection of anything in general”**—a statement which
is more “common Greek usage” by the time of Diogenes than it is anything specifically
Stoic.®® There is some evidence that for some Stoics, particularly Chrysippus, it
concerned excellence in rationality, since the essence of human nature was possession of
logos. But later Stoics and many other philosophers held to a more “inclusive”

understanding that was not “directly defined” or limited to rationality. %

%2 Jedan, Stoic Virtues, 52. | apply what Jedan says here about Stoics in particular to the general
philosophical discourse of the Hellenistic world for two reasons. First, Stoics used concepts and language
that were common to the ancient world. Second, of all philosophical groups of the ancient world that would
have made a hair-splitting distinction between categories of virtue such as this one, the Stoics would have
been that group. That they did not suggests that other groups did not either.

¥ A.W.H. Adkins, “Areté, Techné, Democracy and Sophists: Protagoras 316b—328d,” JHS 93
(1973) 4.

* Diogenes Laertius, 7.90.
% Jedan, Stoic Virtues, 55.

% Ipid., 51-58.
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From the Hellenistic period through the 1% century C.E., “virtue” language was

standard to refer more to ethical life, but not without political or social implications. This
“excellence” was understood in terms of fulfilling or exemplifying certain individual
virtues. Plato influentially itemized four “cardinal” virtues in his Republic: “wisdom”
(codia), “temperance” (ccappoouvn), “courage” (avSpeia), and “justice”
(Sikooouvn).¥” While Plato prized “wisdom” as the main virtue encompassing all others,
“the number, identity, hierarchy, and meaning of the virtues in the canon were subject to
a considerable amount of variation throughout antiquity, depending on the differing
views or objectives of particular individuals of philosophical systerns.”38 Cicero
highlighted “justice” as the greatest virtue in De Officiis 1.7. In addition to Plato’s four
cardinal virtues, lists often would include: “practical wisdom” (ppovnais), “piety”
(suoePia). Other virtues could be in addition to, or subordinate to other cardinal or major
virtues.* Particularly, the subordination of other virtues allowed writers to bring more
substance to what were otherwise quite abstract ethical-political concepts that were
supposed to inform human action.

“Virtue,” in distinction from individual virtues, represented the overarching
concept that referred to moral living, and the attainment of certain characteristics. In
some writers, it was interchangeable with “justice” as representing the full human ethical

and political goal. These were then often broken down into a number of individual

%" Plato, Republic, 427-445.

% Walter Wilson, The Mysteries of Righteousness (Tiibingen: J.C.B. Mohr, 1994) 43. See his
helpful discussion for more (42-59).

%9 Cf. the lists in: Aristotle, Rhetoric 1366B; Virtues and Vices, 1250B; Cicero, De Officiis,
contains a lengthy discussion of the virtues; Diogenes Laertius, Lives, 7.92-93. See also the recent work of
Christoph Jedan, Stoic Virtues.
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“virtues” which were desirable ethical traits. These traits were part of the individual

pursuit of the “good life” or of right ethical living. But they were also understood socio-
politically as well in that pursuit of “virtue” and the virtues was part of one’s overall
contribution to either the polis or the universe. As Joseph Bryant notes, the pursuit of
areté in the Greek system of education was “primarily moral, though no less “civic” in
orientation: to instill in each succeeding generation a resolute commitment to the twin
ideals of devotion to the polis and excellence as a citizen.”*® Naturally, as the locus of
these discussions expanded from the polis to the kosmos, the understanding of virtue also
adapted.
Positive Associations between Particular Nomos and Virtue

The Sophist Protagoras** provides an early example of positively associating
particular nomos with justice and virtuous behavior. While acknowledging the limits of
particular nomos, he found good in it because it educated in justice and a deterrent for

injustice.*? He states this in response to Socrates’ question as to whether “virtue” can be

%0 Joseph Bryant, Moral Codes, 160. It seems from the context that by “excellence as a citizen”
Bryant refers to moral excellence, understood primarily in terms of virtue and vice, good and evil, right and
wrong.

* He is thought to have lived through the middle of the 5™ century BCE; his date of birth may
have been around 486-85 BCE (M. Untersteiner, The Sophists, trans. K. Freeman [Oxford: Basil
Blackwell, 1954]: 1). Protagoras is often spoken of as the greatest of the Sophists and is famous for his
dictum: “Man is the measure of all things” (DK 80 B1). On this brief saying, see Schiappa, Protagoras,
117-40.

%2 plato’s Protagoras 320—28. Other discussions of this account may be found in W.K.C. Guthrie,
The Sophists, 63-68; Fernanda Decleva Caizzi, “Protagoras and Antiphon: Sophistic debates on justice,” in
The Cambridge Companion to Early Greek Philosophy, ed. A.A. Long (Cambridge: Cambridge University
Press, 1999): 318-21; E. Schiappa, Protagoras, 180-87.



175
taught. To argue that virtue—excellence within the polis**—can be taught, Protagoras

tells a “myth” (uubos). According to the myth, humans originally existed without the
moral attributes necessary to function together in a society. They were in essence no
different than the animals. He goes on to say that because virtue is not inherent in physis
(nature), nomoi are crafted to restrain nature (lest people live like savages), and to
educate in virtue. Protagoras describes this in terms of learning justice (Sikaioouvn),
temperance (ccdpoouvn), and piety (ociov) (324e-325a). Expanding on their
educational role, he states that nomoi act as “paradigms” (Tapadetyua) for proper
behavior in the polis and undergird the instruction of the youth (326C). He compares the
written vopol to the patterns of writing given in school for students to learn, and states
that the polis puts these laws in writing (uTroypade) (326D) for the education of people.
According to Protagoras, the most “unjust” person brought up “in nomoi” is a “just”

99 ¢

person in comparison with those lacking “education,” “courts of justice,” and “nomoi”—
all of which function in the pursuit of virtue.**
In his Rhetoric Aristotle relates nomos to the pursuit of “justice” by noting that

injustice is “voluntarily causing injury contrary to the nomos” (Topa Tov vouov).* In

Rhetoric 1.9.1-13 while discussing virtue and vice (mepl apeTns kol kokios)—how one

*3 In the words of A.W.H. Adkins: “excellences deemed most likely to ensure the success,
prosperity, and stability of the group” (“Areté, Techné, Democracy and Sophists: Protagoras 316b-328d,”
JHS 93 [1973] 4).

* Plato, Protagoras, 327cd.

* Avristotle, Rhet. 1368; Nic. Eth. 5.11.1. His definition of justice in Nic. Eth. 5.1.3 illustrates this:
“justice (means) that moral disposition which renders people apt to do just things, and which causes them
to act justly and to wish what is just” ( Opcousv 8r] Trow'ras Tnv TotouTn €€V Bou}\ousvog )\syslv
Sikatoouvn ad s TPOKTIKOL TAV SikalwV Elot, Kol ad Tis Sikalomporyouat kol Boulovtal Ta
Sikac).
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attains the one and avoids the other—he defines the components of virtue, namely, justice

(8ikaoouvn), courage (avdpia), and self-control (ccodpocuvn) in relation to nomos:

Justice is cds O vopos (“as the law [assigns]”)

Courage is cs 0 vouos kehevet (“as the law [assigns]”)

Self-control is cds O VOpOS KeAeUel
A passage from Nicomachean Ethics also relates nomos more generally to promoting
virtue and hindering vice:

the actions that spring from virtue in general are in the main identical with the

actions that are according to law, since the law enjoins conduct displaying the

various particular virtues and forbids conduct displaying the various particular
vices.*
It is not immediately clear from this passage whether Aristotle is referring to particular
nomos (18105 vopos as he called it in Rhetoric), or universal nomos (kotvos vouos).
Both types of law held value for Aristotle and the value of both was that they led to virtue
and away from vice.

In Dionysius of Halicarnassius’ Roman Antiquities, Romulus’s laws are
considered a high achievement, and lead to justice and virtue for people. Dionysius’
voluminous writing had political and cultural intentions, and were not pure
historiography.*” A primary concern was, in the footsteps of earlier writers such as

Isocrates, to embrace “cultural universality” and to apply the Greek ideals found in

Isocrates to Rome, placing the growing Roman rule within the framework of a universal

4 Avristotle, Nic. Eth., 5.2.10: 0)(:-:50\1 Yop Ta ﬂo)\)\a TGV voulucov TC( amo s o}\ng apsTng
npaTToueva eoTv’ ko ekaoTnV yop apeTny mpooTaTTel LNy Kol kol ekooTny poxBnplav kwAvel o
vouos. The failure of the Spartans to follow the guidance of written code (ypauuaTa) is considered
“dangerous” (¢modaes) to Aristotle (Politics, 2.1272A).

*" Emilio Gabba, Dionysius and the History of Archaic Rome (Berkeley: University of California
Press, 1991) 65.
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Greek polis.*® He views the laws established in the early Roman republic in light of this.

The laws established by Romulus, one of the founders of the Roman people according to
popular lore, served the interests of piety and virtue.* He praises Romulus’ laws because
“he recognized that good laws and the emulation of worthy pursuits render a state pious,
temperate, devoted to justice, and brave in war.”*® This all begins with worship of the
Gods, especially but not limited to Roman Gods, though in legislating such he followed
in the customs of the Greeks while eschewing the “myths” of the Greeks that are not
“useful” to humanity. In 2.74 he remarks that one of the purposes of law is to create
bounds which keep people from becoming too greedy, and he goes on to state the benefit
of Romulus’s laws was that they brought “moderation” (ccoppocuvn) and “justice”
(8ikaoouvn) to the polis (2.75). Diodorus of Sicily records a speech of an Athenian
named Nikolaiis, who says that the application of the laws of the Athenians “advanced”
the manner of living of humanity from “the savage and unjust existence to a civilized and
just society.”
Negative Evaluations of Particular Nomos in Relation to Virtue

Just as writers would positively relate nomos to justice and virtues, it could also

be related negatively. In his Histories, the second century BCE writer Polybius writes

that laws and customs set the minds of the people to desire what is just and forbids the

opposite. When the laws and customs are good, then the individual people are good, as is

*8 Gabba, Dionysius, 75-76.

*° Dionysius of Halicarnassius, Roman Antiquitites, 2.10: “so superior was their manner of life to
all pleasure; for they measured their happiness by virtue, not by fortune.”

*® Dionysius of Halisarnassius, Roman Antiquities, 2.18.

*! Diodorus of Sicily, History, 13.26.3.
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the whole polis.>® He judges the laws and justice of Crete in this way: they and their laws

are reckoned unjust because they are full of “lust of wealth...constant broils...murders,
and civil wars.”*® Likewise in an epistle attributed to the Cynic Heraclitus the Ephesians
are chastised because the nomoi, “the things most seeming to be symbols of justice” (Ta
noAioTo SokouvTa Sikatoouvns givat oUuBola) are actually “signs of injustice”
(&Sikias Tekunptov).> Even while being curbed by the nomoi, the people act wickedly.
In his treatise “Concerning Virtue” (TTEPI APETHZ)> Dio Chrysostom acknowledges
that without nomos and justice, men are no different than wild beasts—savage and evil.
He uses the Scythians as an example, who he calls nomads, a people without justice and
nomos (&veu. udpou kai Sikaiou).” But it is not that they do not possess nomos at all;
rather, their nomos—their norm for living—results in such a poor state. He explains this
by making the point that inferior judges and nomoi (SikaoTal kol vopot) results in a
people—in this case the Scythians—who are in poor condition morally and ethically:
they are full of factions (oTaoets), injustice (adikian), arrogance (UBpets), and impiety
(doéleo().57 These people do not know that they are in such condition, but think they are
just fine because “they consider that the (written) nomoi are sufficient for them”

(vouilouat...ToUS VOUOUS oUTOLS IKOVOUS Elvail TTPOS TOUTO TOUS YEYPOHUEVOUS)

*2 Polybius, Histories, 6.47.1-6.
>3 Polybius, Histories, 6.46.9.

> The Cynic Epistles, 206.

% Dio Chrysostom, Disc., 69.

*® Dio Chrysostom, 69.6.

> Dio Chrysostom, 69.6.
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for the purpose of living justly and virtuously. In other words, they have mistakenly held

to the authority of their nomos without recognizing its downfalls. Dio does not quite
criticize the laws because they are particular laws. Rather he uses the language of justice
and virtue / vice to criticize the laws of a particular people as bad laws.

The examples from these writers give us a sense of the desired universal ethical
goals by giving examples of those sorts of vices and behaviors to avoid. The association
between nomos and virtue and justice became normative enough that when we come
around to articulations in which nomos is positively related to nature (physis), it is
expressed in terms of the pursuit of virtue and justice. According to Diogenes Laertius,
“living consistently with nature is living in accordance with virtue, since nature leads us

to virtue.”®

Much of Cicero’s Laws is devoted to describing how living in accord with
“true law” which is accord with nature is a life of virtue.*® In short, the sort of life that
resulted from living in accordance with transcendent nomos, ¢ucis, or even vouos
duoews was ultimately a just and virtuous life.*

Through these examples we see that, explicitly or not, universal conceptions of
virtue, and avoiding certain behaviors, provide the goals to which nomos leads—both
transcendent and particular. The above passages focus on typical virtues, but they also
move beyond them in describing behaviors that each writer (and their communities!)

finds either laudable or reprehensible. Transcendent nomos was not inherently something

put in competition to particular nomos. Neither did it render particular nomos

*8 Diogenes Laertius, 7.87. Cf. Malcolm Schofield, “Stoic Ethics,” in The Cambridge Companion
to the Stoics, ed. B. Inwood (Cambridge: Cambridge University Press, 2003) 242-43.

% Cicero, De Legibus, 1.21.56; 1.6.18-1.18.49; 2.4.1-2.7.16.

80 Striker, “Concept,” 92-93.
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“superfluous.” The relationship is more complex. In some cases particular nomos may

have been rendered superfluous, there is no doubt. But, it seems that a major result of this
larger discourse is that transcendent nomos was the nomos that fulfilled these purposes
perfectly, and all the time. The importance for particular expressions of ethical living was
that they should align with or serve the universal language and ideals of virtue and justice,
and the avoidance of vice and other immoral behaviors.

To end this section, I draw attention to Dio Chrysostom’s 75t discourse,
“Concerning Law” (TTEPI NOMOQOY ) which provides an important first century
perspective on the importance of nomos. Dio’s discourse encapsulates the image of
nomos as that which guides an individual and an entire people toward virtue and justice.
This discourse is also significant because in this eulogy to nomos Dio moves easily
between particular and transcendent nomos, so that it is difficult to determine which is
which.®! In other words, Dio does not see a real tension between the two types of nomos,
but rather sees them both working in unison as nomos. In his introductory statements he
writes that “Nomos is a guide for life, a universal overseer of cities, and a just standard
for affairs toward which it is necessary for each person to direct his way of life; otherwise
he will be crooked and wicked.”® Dio associates this nomos with the cosmos, and sets
this above the gods. He cites Pindar here: “the law...has been called king of men and

g,ods.”63 All that is necessary is “to learn from the laws (Tapa Tous vVouous

8 So H. Lamar Crosby, “The Seventy-Fifth Discourse: On Law,” Dio Chrysostom: Discourses,
5:239.

%2 Dio Chrysostom, Peri Nomou, 75.1.

% Dio Chrysostom, 75.1.
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muvBaveoBa)” when one has a question concerning certain matters®®; he also says that

nomos “plainly puts forth all things (aTADSs amavTa o mpoorket) which are related to
those in need.”® This is in particular response to oracles which can be misunderstood and
is a description more characteristic of particular nomos than transcendent. Those keeping
the law have “salvation” (ccotnpia) and those who live kata Tov vouov reach their
proper end (75.8-10). The law is above human guidance, and determines that which
exalts virtue (75.8). In verse 9, Dio calls nomos a Si8ackalos veotnTos (“a teacher of
youth”) and in verse 10 he writes that a city without the law is without “salvation”(TTOAv
8 ouUk gvi owbfvat Tou vopou Aubevtos) and will “be brought to a state of utter
madness and confusion.”

The above examples of positive and negative evaluations of nomos show an
important point. The purpose and good of nomos among most writers was determined by
the degree to which it led people in or educated toward the pursuit and cultivation of
virtue, understood in both ways described in the excursus above. The implied point is that
commands of particular nomos, then, were under this microscope and the value of
particular commands would have to be described on these terms.

Nomos, Philosophia (d1Aocodia) and the Pursuit of Virtue

| want to briefly draw attention to another component we find in ancient writers
who engage in this discourse. It is not uncommon to encounter writers associating the
pursuit of philosophy (philosophia; d1Aocodia) with the ideals of virtue and justice, just

as nomos was associated with these things. This is not surprising, since at its root, the

% Dio Chrysostom, 75.3.

% Dio Chrysostom, 75.4.
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entire nomos discourse, though focused on ethical and political matters, had been

conducted within a broadly philosophical framework. In his book A Short History of
Ethics, Alasdair Maclntyre draws a direct connection between the problems raised by the
nomos discourse, wherein the question asked was “what shall be the vopos by which |
live?”, and the realm of philosophia—particularly understood in terms of moral
philosophy.® Beginning with the Sophists, Plato, and Aristotle, moral philosophers and
the task of philosophia was to address the pursuit of apetr and Sikotoouvn—to answer
the question, “how shall I live?”” Engagement in moral philosophy and its pursuits
provided a way to answer the question that could transcend the bounds of particular
nomos.®’

A number of writers witness to what MaclIntyre describes and make associations
between “philosophy,” the pursuit of wisdom (codic), and the pursuit of virtue—all
bearing some relation to the larger nomos discourse. For such writers, living a life in a
manner to which “nature” calls humanity, or in accord with virtue, is not just related to
nomos; the life that achieves the universal ethical goals of humanity is also achieved
through philosophy or the pursuit of wisdom.

Philosophia was not understood in exactly the same way by different writers.
Etymologically the word denotes the “love of wisdom.” Owing its development to the 5t

century B.C.E., philosophia concerned the “reflection and investigation in relation to

% Alasdair Maclntyre, A Short History of Ethics: A History of Moral Philosophy from the Homeric
Age to the Twentieth Century, 2™ ed. (Notre Dame: University of Notre Dame Press, 1998) 10—12.

87 Maclntyre, A Short History, 11-12.
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ethical knowledge.”®® It pertained to ethical and political action for Plato and related to

the pursuit of “higher” things and of God for the good of the polis.®® For Aristotle
understood “primary” philosophia concerned investigation of the divine, and “secondary”
philosophia the investigation of physical reality.”® In the Hellenistic period, philosophia
becomes the domain of the educated philosopher upon whom the wider public was
dependant. It takes on different forms within specific schools, but not with loss of the
main objective: to grasp reality and to live ethically good lives.”* The Stoics associated it
with the suppression or extermination “passion” or “desire” (¢miBuuic), which was
associated with the pursuit of life in accordance with logos and nomos in accord with

physis.”® For Middle-Platonists, the importance of philosophia is “likeness to God.”"

% Otto Michel, “pthocodica, dprAdcodos,” TDNT, 9:172-73.
% plato, Republic, 7.518B—521C; Michel, “dp1Aocodia, piAocodos,” TDNT, 9:174.
" Michel, “bi1hocodica, dprAocodos,” TDNT, 9:174-75.

™ Michel, “d1hocodicr, dthdcodos,” TDNT, 9:175-78. For the Epicureans, the life of

philosophia was associated with the pursuit of the life of pleasure and avoidance of pain or vice. The
pursuit of the life of pleasure is, ultimately, the pursuit of virtue. This is described, according to the record
of Diogenes Laertius record of the teachings of Epicurus:

By pleasure we mean the absence of pain in the body and of trouble in the soul. [132] It is not

an unbroken succession of drinking-bouts and of revelry, not sexual love, not the enjoyment

of the fish and other delicacies of a luxurious table, which produce a pleasant life ; it is sober

reasoning, searching out the grounds of every choice and avoidance, and banishing those

beliefs through which the greatest tumults take possession of the soul. Of all this the

beginning and the greatest good is prudence. Wherefore prudence is a more precious thing

even than philosophy ; from it spring all the other virtues, for it teaches that we cannot lead a

life of pleasure which is not also a life of prudence, honour, and justice ; nor lead a life of

prudence, honour, and justice, which is not also a life of pleasure. For the virtues have grown

into one with a pleasant life, and a pleasant life is inseparable from them (Diogenes Laertius,

Lives of Eminent Philosophers, 10.131-32).
For the Stoics, the pursuit of philosophia was associated with exterminating the passions, or at least
controlling them (on the distinction within Stoicism see Sandbach, The Stoics). The Stoic pursuit of
philosophy was, as we have seen, a life in accord with “nature” (physis). This was essentially put in terms
of life in accord with reason (logos), which, was stated in terms of virtue—progress in the moral life. This
becomes more central for later Stoics than earlier ones, although, this element was always present.

"2 F H. Sandbach, The Stoics, 59-67.
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Interestingly, and very likely not accidentally, for Plato the one who is “like” God

follows the divine nomos!™

Most importantly, this connection points out that the
discourse about philosophia and the nomos discourse overlapped significantly, to the
point that they can be considered components of one large, widespread ethical discourse.
There is also a striking phenomenon wherein many writers make statements about
philosophia using language that also resonates with statements made about nomos—»both
particular and transcendent. Some speak of philosophia in terms of “knowledge of human
and divine things.”75 This is also a way that some writers defined “wisdom” (codia),
which was not clearly distinct from philosophia. Cicero is a prime example of this when
he writes that
those who seek after (wisdom) are called philosophers; and philosophy is nothing
else, if one will translate the word into our idiom, than “the love of wisdom”.
Wisdom, moreover, as the word has been defined by the philosophers of old, is
“the knowledge of things human and divine and of the causes by which those
things are controlled.””
Seneca attempts to make a distinction between wisdom and philosophy writing that
“wisdom is the perfect good of the human mind; philosophy is the love of wisdom and

the endeavor to attain it.”’’ Philosophy is defined just as Cicero had defined it. Seneca

goes on to say that “philosophy does the going, and wisdom is the goal.”78 Nevertheless,

" Michel, “d1hocodic, dprhocodos,” TDNT, 9:178.
" Cf. Plato, Laws, 716-718B.

' Strabo, Geography, 1.1.

"® Cicero, De Officiis, 2.2.5.

" Seneca, Epistles, 89.4.

"8 Seneca, Epistles, 89.5-6.



185
in spite of Seneca’s distinction, he admits to the fact that many people in his time and

before him fail to make such a distinction.” For Seneca, philosophy and virtue cannot
exist apart from one another, and wisdom stands as the climax of the virtue-seeking path
of philosophia.?’ As we saw in the previous chapter and in our discussion of connections
between nomos and the pursuit of virtue in this chapter, nomos was seen in this same
manner. A number of writers we have discussed attributed to nomos significance in
relation to human affairs, by insinuating that nomos communicates knowledge of god or
god’s expectations for life, even if they have not used the exact definitions of philosophia
or Sophia we have just seen.®" The telos of both transcendent and particular nomos is
concerned, like the pursuit of philosophia and Sophia, with the pursuit of virtue.
Plutarch’s The Education of Children provides a significant example of how the
concerns of philosophia merge with what we have seen in our descriptions of the nomos
discourse. According to Plutarch’s treatise, philosophia is the highest good for
humanity—the goal of paideia. From philosophia one attains
knowledge of what is honorable and what is shameful, what is just and unjust,
what, in brief, is to be chosen and to be avoided, how a man must bear himself in
relation to the gods, with his parents, with his elders, with the laws, with strangers,
with those in authority, with friends, with women, with children, with servants;
that one ought to reverence the gods, to honor one’s parents, to respect one’s
elders, to be obedient to the laws, to yield to those in authority, to love one’s

friends, to be chaste with women, to be affectionate with children, and not to be
overbearing with slaves; and most important of all, not to be overjoyful at success

9 Ibid., 89.7-8.
8 Ibid., 89.8-9.

® In Cleanthes’ Hymn to Zeus, no/moj gives expectations for human living which issue from Zeus
and Zeus’ divine ordering of the kosmos; Epictetus writes of the “law of God” (0 ToU 8ol vouos) in Diss.,
1.29.13; and “law of nature and law of God” (1.29.19); the third century jurist Marcian quotes from
Chrysippus’ On Law that “law is the king of all things human and divine” (reference in Christoph Jedan,
Stoic Virtues, 123).



or over-distressed at misfortune, nor to be dissolute with pleasures, nor impulsi%/?e6

and brutish in temper. These things | regard as pre-eminent among all the

advantages which accrue from philosophy.®

All of the things Plutarch attributes to philosophia have elsewhere been associated
with nomos, both particular and transcendent. Plutarch does not remove nomos from this
equation to any great degree, as philosophia achieves that to which obedience to the
particular laws lead. In other words, pursuing philosophia for Plutarch here achieves that
which following transcendent nomos also achieves. Likewise, according to Seneca, an
important representative of first century Stoic philosophical thought, the goals of wisdom
and philosophy are knowledge of the good and the bad, instruction of the mind.®* Even
more pointedly, philosophy is identified with “the law of life” which is ultimately akin to
life in accordance with physis.®*

Our purpose here is not to unite nomos and philosophia as one and the same. The
important point is that nomos, philosophia, and the pursuit of Sophia all inhabited a
common discourse of the pursuit of virtue and ethical living. There is a sense in which
philosophia was the means of a connection with “nature” or the way in which one
understood right living, divine things, and even lived in accord with transcendent nomos.
This evidence suggests a relationship between philosophia and the nomos discourse, that

both discourses overlapped considerably with regard to the ethical goal of the pursuit of

virtue in the ancient world. While for some writers it seems that philosophia, like

8 plutarch, On the Education of Children, 10. Epictetus also reflects very similar statements in
Diss., 2.11 (“What is the Beginning of Philosophy?”).

8 Seneca, Epistles, 13. 88; 14.90.26.

8 Seneca, Epistles, 15.94.39.
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transcendent nomos, supplanted particular nomos. Yet, for other writers all of these

concepts are used together in the pursuit of ethical virtue.
Nomos, the Pursuit of Virtue, and Particular Political Entities

As we have seen, the grammar of nomos and the pursuit of philosophia are
concerned with the attainment of virtue and express concerns of ethical and political life
in the ancient Mediterranean world. Situating the value of particular and written nomos in
terms of its relation to acknowledged virtues and vices, justice and injustice, and good
and evil opened up into a larger web of discourse. There was the lofty goal of virtue and
justice toward these discourses generally pointed; there were ways to speak of a
transcendent ethical-political standard that encapsulated virtue; and there were particular
ways to express the ethical standard. I now will draw attention was the way that this
complex web of discourse made it possible for claims about the superiority of particular
ways of life. In short: because particular or written nomos was set in relation to
universally accepted standards, and because written law by its nature was socially and
politically situated, writers could claim some leverage or superiority on the basis of their
laws by associating particular ways of living or particular nomoi with either desired
virtues or a form of transcendent nomos. This was the natural result of the inevitable need
to demonstrate what was just and virtuous, the high value transcendent nomos held in this
context, and the importance of nomos for the particular community. It revolved around
the central question with which we opened this chaper: what manner of living—which

nomos—»best leads to virtue, justice, and wisdom?
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Greek Paideia: Virtue for the World

For many Greek writers, paideia represented much of Greek life and culture. The
concept of paideia (Tondeia) is a complex one. In his three-volume study on the concept
Werner Jaeger points out that for Greeks paideia played a key role in the development of
humanity. It referred primarily to education—the formation of humanity in accordance
with an ideal.® It, like nomos, concerned both individual and political moral development;

it was the ideal of the human as a “political being.”86

As Jaeger puts it, “Greek education
(paideia) is not the sum of a number of private arts and skills intended to create a perfect
independent personality.”®’ It is intended to create the just and virtuous society, and by
extension, universe.

For Greeks, paideia denoted not only “education” but also Greek life and culture
itself. Along with the attempt to turn the known world into one vast Greek polis in the
wake of Alexander there was an attempt to establish one “shared cultural identity” which
was Greek.2® Most Greeks held to the belief that their ways of life, their institutions, and
their laws not only provided but indeed embodied paideia—the essential moral and

political formation of humanity.® This is because for most Greeks paideia encompassed

all of Greek life—its history, its heroes, and its nomoi—and education into this would

8 Jaeger, Paideia: The Ideals of Greek Culture, vol. 1: Archaic Greece the Mind of Athens trans.
G. Highet (New York: Oxford University Press, 1945) xvii—xxii.

8 S0 Jaeger, Paideia, 1: xiii—xxix.
8 1bid., xXv—XxxVi.
8 5. Swain, Hellenism and Empire, 68.

8 Georg Bertram, “mo18evco, mouSeia,” TDNT, 5:597.
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produce a virtuous humanity.*® Tim Whitmarsh rightly notes that “paideia can never

escape from its Hellenocentric orbit: it is fundamentally and incorrigibly bound up with
the articulation of Greek superiority.”®* This is not just the case for the early development
of the concept. Graham Anderson points out that in the period of the second sophistic
(1%-3" centuries CE), defining the concept of paideia includes
the values that go with (education) to make men civilized, as in the case of ‘the
Humanities’ in English. It presupposes someone who has read the approved canon
of classical texts and absorbed from them the values of Hellenism and urban-
dwelling man alike, and who applies those values in life.*”
Ultimately, paideia was instruction in virtue for the whole known world—the
oikumené. It may have been the privilege of mostly the elite, but its purposes and goals

were universal.*

Paideia was embodied in the possession of virtue. Plutarch, for example,
feels perfectly comfortable drawing attention to the limits and shortcomings of certain
Roman individuals, for whom paideia did not really exist, on the basis of their lack of
paideia. In his treatise on Caius Marcus Coriolanus, the 5 century B.C.E. Roman

general, Plutarch writes that Coriolanus is a good example of how someone of “a

generous and noble nature” can turn out fruitless and without virtue if paideia is

% «“Nomos in Attic Rhetoric and Oratory,” The Journal of Hellenic Studies 116 (1996) 36. Cf. also
Moses Hadas, The Third and Fourth Books of Maccabees (New York: Harper & Brothers, 1953) 175 n.34:
“paideia in Greek usage is the entire complex of culture that sets a Greek apart from a barbarian, a
gentleman from a boor.”

L Whitmarsh, Greek Literature and the Roman Empire: The Politics of Imitation (Oxford: Oxford
University Press, 2001) 129.

%2 G. Anderson, The Second Sophistic: A Cultural Phenomenon in the Roman Empire (New York:
Routledge, 1993) 8.

% While the “educated” and the possibility of such formal education pertained to mostly the elite,
there are examples of Jews undertaking Greek education, and the influence of paideia cannot be limited to
only those who experienced the formal education in the gymnasium. Indeed, the model of this sort of
training of a culture influenced Diaspora Judaism.
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lacking.** For Plutarch, part of the criticism is directed at Roman understandings of virtue.

They missed the mark not by attributing certain virtues (eykpatia and Sikatocuvn and
avdpeia) to Coriolanus, but equating virtue with avSpeia, and in thinking this means to
be warlike and succeed in military conquests.”® Not all Roman writers would have agreed
with Plutarch, but this is precisely the point. Plutarch is attempting to uphold the
superiority of Greek paideia through criticizing an ancient Roman ruler and Roman
understandings of virtue; understandings with which he finds fault because they are not
informed by Greek paideia. But as Simon Swain writes, this is not necessarily “anti-
Roman” either. Plutarch had a subtly different emphasis, a view “commonly held by
educated Greeks that there was only one culture worth pursuing in the ancient world—
not the modern notion of a unitary Greco-Roman culture, but the Greek idea of Hellenic
culture that Greeks were more likely to possess than Romans.”%

There is one significant expression of the way that paideia may have been
popularly understood by the time of the first century C.E. We find this expression in the
Tabula of Cebes, a “moralizing dialogue” attributed to the Pythagorean Cebes of
Thebes.”” The Tabula records a discussion about a tablet in the temple of Cronus which
had ““an unusual painting with peculiar fables” (1.1). A certain “old man” comes up to

some people gazing at the tablet and explains its meaning to them. According to the old

man, the tablet portrays a journey to “the dwelling place of the happy” because “all the

% Plutarch, Coriolanus, 1.2.
% plutarch, Col., 1.3-4.
% 3. Swain, Hellenism and Empire, 143.

" The Tabula was likely written sometime in the first century BCE-first century CE (see John
Fitzgerald and L. Michael White, The Tabula of Cebes [Chico: Scholars Press, 1983], 1-16).
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virtues and happiness spend their time here”(17.3). The picture communicates to those

who understand it, “the kind of path (people) must take if they are to be saved in life”
(4.3).

In this moralizing dialogue, there are a few significant elements to note about
paideia. First, paideia stands at the gate of the “dwelling place of the happy” also
referred to as “life”.%® In other words, paideia stands as the main entry point into true life.
Second, paideia gives gifts of virtue to those who come to her and are “purified,” having
the diseases of vice and other evils cured by her. Through paideia people receive a host
of common virtues: knowledge (emoTnun), courage (avpedia), justice (Sikatoouvn),
goodness (kodokayoBia), moderation (ccoppoouvn), orderliness (euto€ia), freedom
(EAeuBepia), self-control (¢ykpdTeia), and gentleness (Tpadtns).* In short, paideia is
the key that allows the evil and non-virtuous to turn and become virtuous and just, and
enter into the beautiful (eternal) dwelling of the happy.

It is striking that much of what is associated with paideia was also associated with
nomos and the pursuit of philosophia. This, I think, is no coincidence. The ideal of
paideia had, in essence, become significant as a means toward achieving the ethical-
political ideals that stood as the goal of nomos and the pursuit of philosophia. At the

same time, however, paideia represented particularly Greek life.

% Tabula, 3.1-4.3.

% Tabula, 20.3.
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Paideia and Nomos

In his article on Greek nomos, C. Carey notes that one way Greeks separated
themselves from barbarians was respect of nomos.'® According to Werner Jaeger, the
Greek idea of a legislator was compared with a sculptor, who through education (paideia)
shaped the lives of people toward the ideal.**

The idea of mondeta, understood as “education,” had been associated with nomos

from an early point.**

In relation to the norm of “justice,” Plato gives particular nomos
the role of “instructor.” It teaches justice and curbs injustice for both good people who
need instruction in the best course of action, as well as those “who have gotten away
from education” (Tondeia) and have no way to prevent being overtaken by wickedness
(kakia). ) In Laws, 870A-E Plato states that the failure to educate (ToiSeveo) the
individual leads to not only the destruction of the individual, but also to the damage of
the polis. This education comes through the laws.

Other writers share in this trajectory, associating paideia more thoroughly with
Greek life and culture. According to Jonathan Hall, many Greek writers distinguished

their Greek ways of life from other peoples, often referred to as barbarians, on the basis

of paideia. Moreover, insofar as nomos signified the ways and manners of a particular

100 ¢ Carey, “Nomos in Attic Rhetoric and Oratory,” The Journal of Hellenic Studies 116 (1996)
36, 37, 45.

101 Jaeger, Paideia, xxvii.
102 For discussions of this see Jaeger; Bertram, “monSevco, moudeia, moideuTns,” TDNT, 5:596—
625; Werner Jaeger states that early on the education is based in written or unwritten laws which bind its
members (Paideia, xiv).

103 pJato, Laws, 880E. It should be noted here that kokia does not only translate into “evil” in
terms of moral vice. It is the opposite of apeTn which holds a wider scope of meaning. The moral element
is present in Plato, as noted; however, the meaning is not limited to this.
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people, Greek life had in effect become identified with universal nomos. When it came to

defining the best life for humanity, and in distinction with all other peoples, the Greeks
were generally of one accord: Greek culture was the surest path to the most just and
virtuous life.

In Thucydides’ The Peloponnesian War, Pericles praises Athens as the paideusis
of Hellas — the educator of Greek life.*® Prior to this statement, Pericles had stressed the
greatness of Athens’ laws and customs — both written and unwritten. These laws and
customs are not those of other peoples, and are far superior, and an essential part of the
way Athens educates.’® A bit later than Thucydides, Isocrates, in a famous statement in
his Panegyricus, asserts that Athens is the paideusis of the entire Greek world:

And so far has our city distanced the rest of mankind in thought and in speech that

her pupils have become the teachers of the rest of the world; and she has brought

it about that the name Hellenes suggests no longer a race but an intelligence, and
that the title Hellenes is applied rather to those who share our culture than to those
who share a common blood.'%

Commenting on Isocrates, Werner Jaeger’s states:

In Isocrates, national feeling is that of a culturally superior nation which has

realized that the efforts it has made to attain a universal standard of perfection in

all its intellectual activities are its highest claim to victory in competition with
other races — since these other races have accepted the Greek forms as the
absolute expression of civilization.*”’

The first century writer Plutarch, as we saw above, emphasized that the goal of

philosophia was the attainment of virtue. Plutarch also associates the role of the lawgiver

194 Thucydides, The Peloponnesian War, 2.37.
195 Thucydides, The Peloponnesian War, 2.40-41.
106 1socrates, Panegyricus, 50.

197 Jaeger, Paideia, vol. 3: The Conflict of Cultural Ideals in the Age of Plato, 80.
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with paideia and virtue.*® According to Plutarch the Spartans of ancient times, under the

laws of Lycurgus, were the most virtuous people, an example for later generations. The
laws of Lycurgus meant not only that the Spartans were the most virtuous, but that all
others lacked in this training (& manSeuTeov).'® In short, the best laws educate in virtue.
The above writers reflect the sentiment expressed by Jaeger that Greeks had a sense of
one divine law for all humanity and “tried to make their life and thought harmonize with
it‘,,no

Not everyone agreed with these claims about paideia. But in their disagreement,
certain writers demonstrate the pervasiveness of this sort of perspective. In his 28" epistle,
the Cynic Diogenes chastises the Greeks for their failure to live justly. They are evil and
without reason. What’s worse, their nomoi demonstrate no greatness among the people
because they continue to live as animals and practice evil.''* He goes on to say that their
paideia does not train people in justice, but only in the basic arts.**? He concludes by
turning the tables and calling the “so-called Greeks” (o1 kahoupevol ~ EAAnves)
“barbarians,” since the barbarians who have no paideia are “more refined” (xap1€cTepol)

in their way of life (tpomos) than the Greeks, and this in spite of the fact that the Greeks

claim greatness over the barbarians because of their laws and paideia.'** Epicurus also

198 plytarch, Lycurg., 13.1, 2; 14.1.
199 plytarch, Lycurg., 27.3.

110 jaeger, Paideia, xxi.

111 The Cynic Epistles, 120-21.

112 The Cynic Epistles, 121-23.

13 The Cynic Epistles, 124-25.
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gave a negative assessment of Greek paideia in a manner similar to the way Sophists and

Cynics talked about being free from nomos. He encouraged people to seek true freedom
from the constraints of Greek paideia.***
Paideia and Philosophia

As we have suggested, the promotion of Greek paideia could also be related to
the pursuit of philosophia. According to Isocrates, Athens brought order and justice to all
of the world, bringing law to the lawless and subduing the barbarians. Athens brought
virtue to the world, as well as philosophia, “which has educated us for public affairs and
made us gentle towards each other.”*'* What is striking here is the interconnection
between paideia, nomos, and philosophia. The passage from Plutarch’s On the Education
of Children cited above is another important example. Plutarch creates a direct series of
connections between paideia, philosophia. For Plutarch paideia and philosophia are
nearly one and the same. If there is a distinction, it seems that Greek paideia educates the
individual (and humanity) in philsophia, leading to virtue and behaviors commonly also
associated with the purpose of nomos.

These examples show how Greek writers made use of the larger discourse about
nomos to champion their claims about paideia, which defined Greek life and culture.
What we see is that the Greeks drew upon the basic contours of the wider discourse about
nomos and used this framework to the advantage of promoting the superiority and

universality of that which was particularly Greek. There seems to have been a general

114 Graham Shipley, The Greek World after Alexander: 323-30 BC (London and New York:
Routledge, 2000) 182-83.

115 |socrates, Panegyricus, 40-47.
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interest in promoting Greek life and culture, and this was achieved through associations

that are related to, and perhaps even dependent upon the widespread nomos discourse.
Rome’s Law and the Nomos Discourse

With the rise of the Roman empire, life in the Mediterranean took on new changes.
Two ways in which the Roman empire most affected the world were political domination
and economic domination.*'® Yet, as many have noted, the ancient Mediterranean was
defined in terms of borrowing and adapting Hellenistic culture.**” Thus, in spite of
Roman domination in some ways, much of the ancient Mediterranean culture remained in
many other ways Greek well after the rise of Rome.*'®

The Greek culture and thought that pervaded the cities and towns, even the ideal
of paideia, provided a shared platform on which various people could express their own
traditions and ways of life and also evaluate their relative worth. This borrowing and
adapting, however, was often not benign. Rather, it could be used in an attempt to claim
superiority at many levels: ethical, political, religious, cultural. In this interaction Greek
aspirations and even Greek language had a lot of mileage. As Martin Goodman aptly
states, “(t)he adoption of Greek culture provided opportunities for...people not to

abandon their native traditions but to express them in different Ways.”119

18 g0, for example Martin Goodman’s recent book Rome and Jerusalem: The Clash of Ancient
Civilizations (New York: Alfred A. Knopf, 2007) 63-97.

117 Goodman, Rome, 100-102.

18 Goodman, Rome, 98; Simon Swain, Hellenism and Empire: Language, Classicism, and Power
in the Greek World, AD 50-250 (Oxford: University Press, 1996).

119 Ipid., 101.
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When it comes to nomos and the Roman borrowing of things Greek, we have

quite a happy marriage. Greek philosophers and writers had established a widespread and
complex discourse on in which nomos played a central role. Romans did not have to
borrow from this discourse; it provided a foundation upon which Roman ideology could
build. Much of the basis of the identity of the Roman empire was “law.” We see this in a
frequently cited passage from Virgil’s Aeneid which proclaims rule according to law as a
key part of the mission of Roman rule:
Remember, O Roman, to rule the nations with your power—these shall be your
arts—to crown peace with law, to spare the humbled, and to tame in war the
proud!*?
This passage is a prophecy through the mouth of Aeneas’ father speaking from the
underworld: Rome, in the rhetoric of Virgil’s poetic masterpiece, is destined to fulfill this
mission. The emphasis Roman writers placed on Roman law was slightly different from
the Greeks. James Luther Adams puts it,
the Greeks had laws...the Romans had law. Greek law had retained the character
of primitive law in that it was “uncertain with respect to form” and was lacking in
“uniformity of application.” Roman lawyers (and Roman law), on the other hand,
came into contact with philosophy in the transition from strict law to the stage of
equity. Hence “the Stoic creed (of law of nature) was better adapted for Rome
than for the land whence it first arose.'?!
Adams’ point may be a bit overstated, and I think he dismisses Greek law too

simply, but nevertheless there is truth to his point about Roman law. Roman life had a

rootedness in law. In Rome’s early days jurisprudence even was a flourishing

129 v/irgil, Aeneid, 6.851-53.

121 James Luther Adams, “The Law of Nature,” 111.
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profession.’? It had a well defined and organized system of law, with clearly identified

categories of law for different aspects of life. We may say that where Greeks emphasized
paideia associated it with the discourse on nomos, Rome had law.

Virgil’s Aeneid illuminates our points. In its perspective and style it exhibits both
the borrowing of Greek things and the triumph of Rome and its law. In varying degrees,
the Aeneid quickly became known and widely used outside of the circles of the literary
elite. It had enough “canonical standing” by the time of Nero that Neronian writers could
make use of it and adapt the praises and prophecies about Augustus to Nero.'?®
According to some, the Aeneid is a “Roman national epic” with an emphasis on
promoting the national superiority of Rome.'?* As such, one main purpose of the Aeneid
was not just to imitate the great Greek epics of Homer, but to even “supercede” them.'?
According to Karl Galinsky, the Aeneid claims that the Roman rule brought “to fruition”
all that Alexander and the Greek world had set in motion.*?®

The main character, Aeneas, upon whose actions Rome is established and who

prepares the way for the rise of Roman rule, embodies justice and piety and shows

122 Andrew Wallace-Hadrill, “Mutatas Formas: The Augustan Transformation of Roman
Knowledge,” in The Cambridge Companion to the Age of Augustus, ed. Karl Galinsky (New York:
Cambridge University Press, 2005) 70-71.

128 R J. Tarrant, “Aspects of Virgil’s Reception in Antiquity,” in The Cambridge Companion to
Virgil, ed. Charles Martindale (Cambridge: Cambridge University Press, 1997), particularly pp. 56-64.

124 See David Wallace, The Gospel of God: Romans as Paul’s Aeneid (Eugene, OR: Pickwick
Publications, 2008) 59-61 and the literature cited there.

125 Wallace, Gospel, 115.

126 «y7ergil’s Aeneid and Ovid’s Metamorphoses as World Literature,” in The Cambridge
Companion to the Age of Augustus, ed. K. Galinsky (Cambridge: Cambridge University Press, 2005) 341.
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Rome’s existence as divinely sanctioned by Jupiter, ruler of all.'?’ Rome was not just

another kingdom. They were a nation who fulfilled the highest aspirations of humanity,
even if these aspirations were framed by Greek thinkers. Part of the way the Aeneid
expresses the future hope of Roman rule is by speaking of a ruler who would arise to rule
a “race” (genus), that is Rome, and “bring beneath the entire world under its law.”'?® A
bit later his father Anchises speaks from the underworld about the manner the future
rulers who would come from Aeneas. The text is illuminating in how Virgil
communicates his understanding of Rome and Roman rule:
Look now turn your eyes, behold this people, your own Romans; Here now is
Caesar and all Julius’ seed, destined to pass beneath the sky’s mighty vault; This,
this is he, whom you so often heard promised to you, Augustus Caesar, son of a
god, who shall again set up the Golden Age amid the fields where Saturn once
reigned.'?
The passage communicates that Caesar Augustus’ rule is the coming of the “golden age.”
According to the philosopher Posidonius, the “golden age” was a time of good and
perfect rule, a time of complete justice, peace, and security. There was no abuse of power.
There was “no inclination, or the excuse, to do wrong, since the ruler ruled well and the
subject obeyed well.”** This “golden age” was viewed as a time before human
wickedness. According to Posidonius, a decline in humanity began when “vice stole in”

and “a need for laws arose” (90.6). Posidonius praises the early laws of Solon and a

number of others who were “renowned for their wisdom” and ability to craft just laws for

127 Wallace, Gospel, 116-17.

128 Virgil, Aeneid, 4.231; ac totum sub leges mitteret orbem. See also Klaus Wengst, Pax Romana
and the Peace of Jesus Christ, trans. John Bowden (Philadelphia: Fortress Press, 1987) 37.

129 Virgil, Aeneid, 6.789-94.

130 Seneca, 90.5.
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people of particular poleis (90.6), laws that were necessary correctives after the fall from

the golden age. These laws maintained justice and order as best they could, but it was no
“Golden Age.” In Seneca’s account of Posidonius’ description, the “golden age” was a
time of perfect rule and of justice. It was a time when there was no need of law.**! As
part of ushering in this “Golden Age” Virgil stresses the rule by law. The passage cited
above states that Rome’s rule would “crown peace with law” (6.851-53). The point of the
passage from the Aeneid is that the rule and order of the Roman empire bring an end to
the moral decline of humanity and restore the “golden age” of humanity. 32 1n other
words, Roman rule, including specifically Roman law, would represent a return to perfect
rule and perfect law, in contrast to admirable, but human, attempts to maintain justice on
earth.

Other writers also associate and promote the centrality of establishing universal
law in association with Roman rule in ways that build upon the larger web of discourse
we have established that is related to nomos. Ovid’s Metamorphoses refers to Caesar
Augustus as one who will rise to rule the entire earth: ““all the barbarous lands and nations
east and west by ocean's rim... Whatever habitable earth contains shall bow to him, the
sea shall serve his will!”** This portent from Jupiter continues to mention the laws of
Augustus: “With peace established over all the lands, he then will turn his mind to civil

rule and as a prudent legislator will enact wise laws. And he will regulate the manners of

131 4. W. Hollander and J. Holleman, “The Relationship of Death, Sin, and Law in 1 Cor. 15:56,”
NovT 35 (1993) 284-86.

132 See Stanley Stowers, A Rereading of Romans, 94-100; Neil Elliott, The Arrogance of Nations,
T7-78.

132 Ovid, Metamorphoses, 15.832.
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his people by his own example.”"** This emphasis on a return of peace and justice

through law dovetails with the reference of the return to the Golden Age in Virgil’s
Aeneid. There is reference to Roman law, but it is not necessarily only a written law;
rather the universal law is embodied in the manner of life of the good ruler who would
enact wise laws for the entire world.

Writers after Virgil during the Neronian period referred to a second Golden Age.
It had become clear that the previous Caesars did not quite bring to fruition the hopes of
Virgil and others. The minor poet Calpurnius Siculus writes that with Nero “the Golden
Age springs to a second birth.” This is described in terms of the coming of “peace in her
fullness” and that “laws shall be restored; right will come in fullest force; a kinder god
will renew the former tradition” (referring to the time of Augustus). 13

These writers suggest that without Rome, the state of the world was “without law”
(in the Apostle Paul’s terms—avopos). It is not that no law existed for humanity before
Rome’s rule. But whatever nomoi were in place were not the perfect universal law
necessary to maintain justice and peace on earth. For these writers the Roman empire
brought to fulfillment what Greeks held as their ideal: they turned lawlessness into justice,
and barbarians—the nations (ethnoi)—into good citizens of the world. This is achieved
through the establishment of Roman law, which is understood as the perfect law that

embodied virtue and the aspirations of Hellenism and signaled the dawning of the Golden

Age. Arthur Dewey writes,

13% Ovid, Metamorphoses, 15.834-35.

135 Calpurnius Siculus, Ecologue 1, 37-88. Taken from Documents and Images for the Study of
Paul, ed. N. Elliott and M. Reasoner (Minneapolis: Fortress Press, 2011) 147.



in these poets (Virgil and Ovid), one finds an intimation of reconciliation, Wherzeci)ﬁ
the destiny of Rome carries with it the renewal of nature as well as of convention.
Moreover, the attempts at an interpretive understanding which takes in universal
issues now become concretized in the relentless unfolding of the Roman
tradition.'®
According to the record of Dionysius of Halicarnassius Tullius established laws
that secured justice both for the common people as well as for the more powerful.**” They
had the intention of being mindful of the equality of all (TTjs amavTwv ionyopias). In
this instance, the laws given by Tullius are an example of Greek universalism. According
to his own words, Dionysius is writing “the history of the polis which defines the things
right and just for all.”**® That is, his history is about Rome, the great polis that set that
standards of what is right and just for all humanity. The Roman empire’s law set
universal norms for living because the Roman empire encompassed the world. This
worldwide rule was also expressed by Virgil, who wrote that the limits of the Roman rule
were prophesied to be “amid the fields where Saturn once reigned...past Garament and
Indian, to a land that lies beyond the stars, beyond the paths of the year and the sun,
where heaven-bearing Atlas turns on his shoulders the sphere, inset with gleaming
stars.”
As we have seen, Cicero drew on the political-ethical nomos discourse to

associate Roman law and ways of life with “law of nature.” Cicero is not only an

important representative of “law of nature”; he is also an important representative of the

138 Dewey, Spirit and Letter in Paul (Lewiston: Edwin Mellen Press, 1996) 105.
37 Dionysius of Halicarnassius, 4.9.8-9.

138 Dionysius of Halicarnassius, 5.75.1: UTep Ths &Too! T& KOAS kai Sikaia Opilouons
TOAEwS.

39 Virgil, Aeneid, 6.793-97.
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importance of Roman law and Roman life. Cicero, putting things differently, made an

equally bold case for the universality and near-transcendence of Roman law and Roman
life as his poet contemporaries. Cicero made a clear and conscious attempt to deal with a
concept of universal nomos, and relate it to Roman law and justice. Explicitly and
implicitly, throughout his Laws Cicero makes a case for the superiority of Roman law—
that is, the commands, prohibitions, and customs that regulated not only Roman life, but
the entire world. Raymond Bellotti describes Cicero’s aims well:
Cicero did not aspire to advance a new philosophical system. His primary
motivations are clear: to introduce a Latin vocabulary to philosophy; to use
contemporary Roman examples to animate Greek philosophy; to evaluate Roman
customs and traditions in light of philosophical insight; to unite philosophy with

rhetoric; to aid fellow citizens in living fulfilling lives (lives “according to

nature”); to provide a moral guide, especially to youth...Cicero made himself a

source “of an enlightened and human outlook, the Roman spirit at its best”. 4

According to Cicero, Roman law is the best, though imperfect, route toward
virtue and life in accordance with nature, God’s universal law (1.20; 2.23; 3.14).**! This
is in contrast to the many other laws which inconsistently point the individual and the
community to justice and virtue.*? In his De Legibus Cicero is concerned “with the
actual laws applicable to a real city of empire”, and “he sees the combination of reason
and concrete realism as the mark of Roman philosophy.”**® In other words, Cicero the

Roman philosopher excels in providing more than just abstract theory about following

149 Raymond Bellotti, Roman Philosophy and the Good Life, 18.

141 Asmis even points out that at this point “the requirements of the Roman constitution appear to
trump the requirements of natural law” (“Cicero,” 26).

142 Cicero, De Republica, 3.11.

%3 E M. Atkins, “Cicero,” in The Cambridge History of Greek and Roman Political Thought, ed.
C.J. Rowe and M. Schofield (Cambridge: Cambridge University Press, 2000) 498.
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“true law” or “nature” and pursuing virtue and philosophy. Reason, identified with

“nature” and intimately related with justice and virtue, unites the entire universe into a

144

community of gods and men (people).”™ Humans are thus “born for justice” and

virtue .1

For Cicero, “law” is that which leads the individual and the community away
from vice and toward virtue. In a fascinating passage from De Legibus, Cicero explains
the purpose of law in a way that encapsulates law, virtue, wisdom, and philosophy:
Law ought to be a reformer of vice and an incentive to virtue, the guiding
principles of life may be derived from it. It is therefore true that wisdom is the
mother of all good things; and from the Greek expression meaning “the love of
wisdom” philosophy has taken its name. And philosophy is the richest, the most
bounteous, and the most exalted gift of the immortal gods to humanity.**°
Cicero’s dialogue partner expects him to explain laws that are “laws of life and a system
for training (read: paideia) for both nations and individuals.”**’ Even though he responds
with some trepidation over whether he can “adequately” accomplish this task (1.22),
there is a sense in which the laws given in De Legibus, as we will see, are up to the

task. 14

As he goes on, it is his devotion to the study of wisdom that will make it possible
for him to describe laws that best fulfill the true law of nature. His system begins with the
recognition of one god over all and turns then to the unity of all humanity (2.2.4-5). Any

human laws must therefore, encapsulate eternal wisdom and be able to rule the entire

144 Cicero, De Legibus, 1.18-23.
145 Cicero, De Legibus, 1.28-32.
148 Cicero, De Legibus, 1.22.
147 ~: H
Cicero, De Legibus, 1.22.
148 E. Asmis questions whether Cicero understood himself as a truly wise person who can issue
forth perfect law (“Cicero on Natural Law,” 31). It is not clear that Cicero saw himself as a truly wise

person, but this does not mean that the Roman traditions upon which he stood and built his laws were not
seen in this way. Given some of the eulogizing of Rome and Roman life, this is not unlikely.
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universe (2.4.8). It must be in conformity with “nature” and lead all people toward justice

and a “happy life” (2.5.11-13)."*° The laws Cicero intends to put forth are just of this sort,
which “cannot be repealed” and up to the task of educating in and leading to virtue
(2.5.14). As it turns out, in the laws Cicero puts forth in De Legibus books 2 and 3
“Cicero looks to the Roman constitution as a framework to which he must fit his laws and
takes the bulk of his laws from Roman political experience.”**® The Roman laws upon
which Cicero models his laws and Cicero’s laws themselves are akin to “natural law” in
such a way that modern scholars find in Cicero’s program a nearly unreconcilable
tension.’®® It should be repeated that Cicero never understood his laws or Roman law and
ways of living were the same as “law of nature.” Nevertheless, “by testing his laws
against natural law, as best as he understands it, (Cicero) hoped to produce a body of
constitutional law that would be permanently valid.”*** And it was distinctly Roman.

As with Greek writers who wrote about paideia the above writers utilize the wider
nomos discourse to elevate the superiority of Roman law and life. They stress that Roman
law and Roman life fulfilled universal ideals of virtue and brought to realization
transcendent ethical-political goals for all humanity. Not only that, for some Roman rule

represented a return to a time when particular nomoi were not needed because perfect rule

%9 In De Natura Deorum, Cicero applies the Greek conception of law of nature to Roman law
when he states that even Chrysippus “identify(ed) Jupiter with the mighty law, everlasting and eternal,
which is our guide of life and instructress in duty” (1.15.40).

150 Asmis, “Cicero,” 26. See also Atkins, “Cicero,” 501.

Bl go Asmis, “Cicero,” 26-30; Atkins, “Cicero,” 499—502: “To claim universal appropriateness
for the laws of Classical Rome ultimately fails to convince even on Cicero’s own terms” (501). Asmis is
more intersted in explaining this tension than Atkins. For Atkins, Cicero may have intended to return to this
problem, but never had the opportunity (“Cicero,” 501-02).

152 Asmis, “Cicero,” 31.



206
had been established. The claims of these Roman writers is one that elevates Roman

law—which was still a particular law—to the status of universal and transcendent law.
Because the Romans possessed and established this law, bringing it to the world, they
were superior to all others. In fact, the sentiments of these writers is that all of humanity
is in need of Rome and its law. These writers’ claims are supported and enabled by the
possibilities afforded by the widespread nomos discourse and the larger ethical web of
discourse that prized virtue and following transcendent and universal ethical-political
standards.
Conclusion

While law (vopos; lex) could be seen in a negative light because of its
particularity and limitedness, the attempt to articulate a universal and authoritative
ethical-political standard remained a concern. As writers tried to do this, the general
concept of nomos was never abandoned completely. It always stood for the commands,
prohibitions, customs, and norms of a particular community. The nomos that was of
supreme significance changed from particular and limited to universal and transcendent.

We saw also that the nomos discourse is not a self-contained discourse. Writers
who wrote about nomos—both particular and transcendent—did so in ways that merged
and overlapped with the pursuit of virtue and the pursuit of philosophia and wisdom. For
some writers, to pursue one is to pursue the others. This complex web was aptly utilized
by writers who promoted the superiority of both Greek and Roman culture and life. On
the one hand, Greek writers associated Greek paideia and participating in Greek life and
culture with the pursuit of virtue and philosophia. By doing this Greek ways of life—

Greek nomos and customs—become universal and serve the purpose of living in accord
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with universal nomos and virtue. Writers promoting Roman life and culture and law did

not change much other than that they inserted Roman law where Greek writers
emphasized Greek paideia. Indeed, in some ways the Roman laws were no less Greek in
substance. But again, the main point is the use of the larger discourse in the ancient world,
a discourse rooted in the struggle between particular political-ethical standards and a
universal political-ethical standard for all humanity. Both Greek and Roman writers made
claims about how Greek life or Roman life and law brought humanity closer to these
ethical goals by uniting all humanity—or attempting to unite all humanity—under one
way of life.

One important point is that the nomos discourse by no means resulted in
diminishing the particular identities of various ethnic or political communities, or their
customs and laws. In fact, the opposite seems to have happened. Particular ways of living
in particular communities could find universal significance and thus authority by linking
to the language of transcendent nomos and the ideals of virtue and justice to which they
led. The various conceptions of transcendent nomos, in their attempts to carve out a
concept of nomos that is transcendent of political particularities, all essentially are doing
the same thing. It is this: they all are attempts to articulate a means toward an end—the
just and virtuous life and ultimately a just and virtuous kosmos.

Must someone become “Greek™ or “Roman” in order to live in accord with
transcendent nomos or to be just or virtuous? This is a complex question with no easy
answer. There is no doubt that for some writers, not being Greek or Roman, or at least not
participating fully in Greek or Roman manners of living resulted in a “lesser” quality of

existence—being a “barbarian.” The associations of particular customs and ways of
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living, as well as connections to particular deities, even if placed on a universal stage,

brought with it often a rejection of other claims to providing the best path to virtue. But
there was room within the larger discourse to include other claims. There remained the
ideal of one nomos—one universal standard—that stood above particular nomoi and
particular attempts to express the political-ethical goal of humanity. The claims of
superiority were claims of possessing the best life for all humanity. This was often
understood in terms of some form of transcendent nomos, “the good life,” “life in accord
with nature,” “justice,” or “virtue.”

One way to understand this is in terms of “social engineering.” In an insightful
article that dovetails significantly with what we’ve argued in this and the previous
chapter, F. Gerald Downing draws attention to this way of understanding discussions
about nomos in the ancient world. The phrase “social engineering” refers to the way
Greek and Roman writers interpreted nomos in terms of “community-building
practice.”™* The main concern in the discussion of nomos is not with following
“individual bits of legislation” but “with practice in matters divine and human, the
inculcating of a practice that has character formation as its main aim, with communitarian
gain implicit.”*** When writers wrote of nomos they were not narrowly concerned with
“superficial observance” or with “winning divine or social favour” but the pursuit of

155

virtue and political justice.”™ The overall idea of “social engineering” according to

3 F. Gerald Downing, “Legislation as Social Engineering in the New Testament World,” in The
Torah in the New Testament: Papers Delivered at the Manchester-Lausanne Seminar of June 2008 (Lon-
don: T & T Clark, 2009) 220.

% Ibid., 220.

155 Ipid., 220.
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Downing is the cultivation of a just and virtuous society in accordance with a certain

ideal.r*®

We may apply this idea of “social engineering” to our description of the nomos
discourse where the tension between particular and transcendent nomos fostered attempts
to express a universal ethic for all humanity. These Greek and Roman writers were
indeed arguing for the superiority of Greek or Roman ways of life. The purposes of this
related to the attempt to define an ethic—to design or engineer a manner of life—that led
to the cultivation and attainment of an principles and ideals that transcend traditional
social and political particularities, and often to a manner of life that was in accord with
the divine.

At the end of this chapter two things should be clear. First, | have attempted to
finish out the ‘grammar’ of nomos in the ancient world. In this chapter | highlighted the
ways that nomos, having been portioned into two distinct inflections (particular and
transcendent), serves purpose of ethical virtue for most ancient writers. The usefulness of
nomos is largely defined in relation to this. Secondly, I have taken this grammar and
widened the scope to include ways in which ancient writers wrote about the pursuit of
virtue in the ancient world. By doing this we have seen the connections between nomos
and philosophia, and then also the widespread ideal of paideia which influenced the
thought not only of writers espousing Greek culture and ways of life, but also writers
advocating for Roman ideals and Roman law.

As we shall see, all of this intersects with the problem of nomos in Romans 2. In
Romans 2, Paul’s argument and the understanding of nomos upon which he relies

emphasizes a particular nomos—that of the Jewish people—and its ability to function as

156 1pid., 220-27.
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a universal ethical standard. Additionally, this Jewish nomos, because of its dual role,

becomes a platform upon which the Jew can identify him/herself as not just superior to
others, but as having a sort of educational responsibility. The Jew, according to Paul, is
mouSeutn adpovwv, Sidackahov vnmicav—-an educator of the foolish, a teacher of
children” (Rom. 2:20). When Paul says this about the Jewish perspective on the Jewish
nomos, he has not teaching other Jews in mind, but the whole world, since in the law is
found “the form of knowledge and truth.”

This widespread Greco-Roman discourse provides an important framework within
which to understand not only Paul in Romans 2, but also the Diaspora Jewish writers who
attempt to universalize the Jewish nomos. This discourse was pervasive enough that it
would be foolish to think that Diaspora Jews were not aware of its basic contours, if not
even some of the more technical aspects. If Diaspora Jewish writers were to explain the
importance of their nomos, what we have discussed in these chapters provides the

unavoidable playing field upon which they did so.



CHAPTER FOUR
NOMOS IN DIASPORA JEWISH LITERATURE
Introduction

In the previous two chapters we have described in some detail the complex web of
discourse that is important for understanding nomos in the Greco-Roman world. This web
of discourse provides an important context within which any discussion about nomos in
the Greco-Roman world needs to be placed.

It is often recognized that Diaspora Jewish writers participated in or made use of
various elements of the larger web of discourse, and to varying degrees." It still remains,
however, to see if we can be more clear about the complex ways in which Diaspora
Jewish writers interacted with this web of discourse. It is likely that Diaspora Jewish
explanations of nomos mirror the complexity of their Greco-Roman counterparts and how
we should interpret Jewish interaction with the Greco-Roman discourse. John Barclay has

offered at least a starting point to analyze this interaction with his categorical system for

L Cf. Gregory Sterling, “Universalizing the Particular: Natural Law in Second Temple Jewish
Ethics,” in Studia Philonica Annual 15 (2003) 64—80; H. Najman, “A Written Copy of the Law of Nature:
An Unthinkable Paradox?” in SPhA 15 (2003) 54—63; ibid, “The Law of Nature and the Authority of the
Mosaic Law,” SPhA 11 (1999) 55-73; Reinhard Weber, Das Gesetz im hellenistischen Judentum: Studien
zum Verstandnis und zur Funktion der Thora von Demetrios bis Pseudo-Phokylides (Frankfurt am Main:
Peter Lang, 2000); and Das Gesetz bei Philon von Alexandrien und Flavius Josephus: Studien zum
Versténdnis und zur Funktion der Thora bei den beiden Hauptzeugen des hellenistischen Judentums
(Frankfurt am Main: Peter Lang, 2001); John Martens, One God, One Law: Philo of Alexandria on the
Mosaic and Greco-Roman Law (Leiden: Brill, 2003).
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measuring varying degrees of assimilation, acculturation, and accommodation.? While

Barclay’s categories are helpful for their heuristic value, an interpreter who finds that a
particular Diaspora writing possesses assimilationist tendencies might disagree with
another who interprets the details of that particular writing differently.® Diaspora Jewish
literature displays a varied and complex relationship with the Greco-Roman environment,
often falling somewhere between rejection and comfortable acceptance.

With this in mind in this chapter | ask the question: What did Diaspora Jews mean
by the word vouos? And to what did it refer? As an initial answer to these questions, |
want to make it clear that it would be deceptive to think that one could easily say
Diaspora Jews meant “the Mosaic law” or the Jewish Torah when they wrote of vouos.
In his commentary on Sibylline Oracles book 3, Rieuwerd Buitenwerf writes:

Instinctively, one might be inclined to think that whenever a Jewish author uses

the phrase “law of God,” he refers to the specifically Jewish, Mosaic law. In the

third Sibylline book, however, this interpretation is untenable. According to 11l

599-600 and 686-687, pagans will be rebuked for their disobedience to the law of

God. This criticism would be undeserved if by “law of God” the Mosaic law was

meant. How could a pagan know the law which had been given exclusively to the

Jews? In other words, in these passages, “law of God” must refer to an ethical and

religious law known to all people.*

Even though Buitenwerf writes specifically about the phrase “law of God” (vopos 8gou),
he highlights an important point. For most Diaspora Jewish writers, the word vouos was

related to a complex web of thought even though they may have had the Mosaic law as

the primary referent. In this chapter we will investigate this complexity. Our central

Z Barclay, Jews, 88-102.

® Barclay is well aware of this point, as the debate between John Collins and Barclay on many
points of interpretation demonstrates. See Barclay’s comments in Jews, 98-102.

* Reiuwerd Buitenwerf, Book I11 of the Sibylline Oracles and its Social Setting: with an
Introduction, Translation, and Commentary (Leiden: Brill, 2003) 339-40.
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question is this: how do Diaspora Jews interpret and articulate the significance of the

Jewish law so that it universally applies to all people, while also bringing out its
importance as something particularly Jewish?
Nomos in Its Diaspora Jewish Contexts

We know that the Jewish nomos was acknowledged by both Gentiles and Jews as
something that was a particular written law. Often its commands were ridiculed as quite
different. According to some, the ridicule focused on such laws as dietary laws, marriage
laws, the law of circumcision, and Sabbath observance. For at least a few Diaspora
Jewish writers criticisms of these commands provided the basis for their explanations of
the Jewish nomos.® But, as we saw in the previous chapters, such criticisms of particular
nomoi was somewhat standard fare. Any particular nomos was fair game for being
criticized as deficient, strange, or unvirtuous in relation to universal standards of virtue or
transcendent nomos. As part of the Greco-Roman discourse, this was a way of
distinguishing one way of life from another as the most virtuous.

Related to this is the fact that the Jewish nomos did not receive only criticism.
There is evidence of positive evaluations of the Jewish nomos.” This seems to have come
primarily from non-Jews who found elements of the Jewish nomos salutary in relation to

their own conceptions of virtue and justice. In other words, the same general conceptions

5 Cf. John Collins, Jewish Wisdom, 219-20; Louis Feldman, Jew and Gentile in the Ancient
World, 125-31.

® Cf. Gregory Sterling, “Universalizing the Particular: Natural Law in Second Temple Jewish
Ethics,” SPhA 15 (2003) 64-65. As we shall see this is the reason for the explanations of the law in
Aristobulus, Let. Aris., and 4 Macc.

" Cf. Louis Feldman, Jew and Gentile in the Ancient World (Princeton: Princeton University Press,
1993) 201-87; Thomas Tobin, Paul’s Rhetoric, 27-30.
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that fueled criticisms of the Jewish nomos also led some to find value to parts of it. All

this is to say that while the Jewish nomos may have been ridiculed, this was not done in a
vacuum, nor was it a one-sided tirade against Judaism; it was part of a common discourse
about nomos. Likewise Diaspora Jewish writers drew on Greco-Roman concepts
common to this larger discourse as they explained and interpreted the significance of
their nomos. Many scholars seem to suggest that the concept “law of nature” was the
main way that Jews explained the law.? While this is true in some instances, three points
suggest a moderate amount of caution is necessary. First, we should be cautious of
assuming that “law of nature” is the main way by which Diaspora Jews explained the
significance of the Jewish nomos. As we saw in the introduction, scholars have argued
that Jewish writers make use of other conceptions or explanations in their attempts to
give the Jewish nomos universal scope with no use for “law of nature.” Second, as we
shall see, the word ¢uats is not used by some Diaspora Jewish writers. This should raise
some uncertainty about how widely the concept was employed in Diaspora Judaism.
Finally, as we have seen in chapter two, “law of nature” was not the only way one could
speak of nomos in a universal, transcendent sense. It would result in a very narrow
understanding of Diaspora Jewish explanations of the Jewish law if we assumed either
the dominance or singularity of either a technical Stoic idea of “law of nature” or even a
looser association of nomos with physis. There were other ways to universalize the

Jewish nomos.

& See John Collins, Between Athens; Jewish Wisdom; Reinhard Weber, Das Gesetz; Gregory
Sterling, “Universalizing the Particular.” With regard to Philo, it is assumed that “law of nature” was his
main category (cf. H. Koester, “The Concept of Natural Law”; H. Najman, “The Law of Nature and the
Authority of the Mosaic Law,” SPhA 11 [1999] 55-73).
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Part of the problem is that we have few robust evaluations of how Diaspora Jews

universalized the law in conversation with Greco-Roman conceptions of nomos.? Only
some of the current commentaries on Diaspora Jewish literature address the issue, and
beyond that we really only find the topic seriously addressed in relation to Philo.™ In the
previous chapters, we saw that the widespread nomos discourse is part of a more complex
web of discourse by which Greco-Roman writers explained and defined ethical and
political life. We saw that this discourse was largely an attempt by ancient writers to
relate the particular to the transcendent and universal. While | do not want to reinvent the
wheel in this chapter, we need to cover the pertinent Jewish literature in detail to
ascertain how Jewish authors explained, defended, or otherwise understood the Jewish
nomos within this larger context.

The central issues surrounding nomos in Romans 2 remain our starting point: 1)
Paul seems to give the Jewish nomos universal authority; 2) not only are Gentiles
accountable to the Jewish nomos, but he places them in a positive relationship to the
Jewish nomos and claims that they keep its commands; 3) though recognizing the law’s
universality, he retains its particularity and a sense of Jewish superiority based on it.
Drawing upon this, four main points will focus our discussion of the Jewish nomos for
each Diaspora Jewish writing considered: first, how do they refer to the Jewish nomos?

Second, how do they universalize it? Third, how are Gentiles situated in relation to the

° The one exception to my point is the two-volume work of Reinhard Weber (Das Gesetz). But
Weber does not set the Jewish understandings of nomos within the framework of a larger developed nomos
discourse in the ancient world.

1% See S. Sandmel, “Confrontation of Greek and Jewish Ethics: Philo De Decalogo,” in Judaism
and Ethics (New York: Ktav Publishing House, 1970) 163—76; A. Reinhartz, “The Meaning of homos in
Philo’s Exposition of the Law,” SR 15 (1986) 337—45; John Martens, One God, One Law; H. Najman, “A
Written Copy of the Law of Nature: An Unthinkable Paradox?”” SPhA 15 (2003) 54-63.
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Jewish nomos? That is, are they expected to follow the law? Must they become Jews or

can Gentiles can keep the law as Gentiles? Fourth, how is the particularly of the Jewish
nomos maintained in light of this? What particular claims are made on the basis of a
universalized understanding of the Jewish vouos?

We will conduct this investigation in conversation with the contours of the Greco-
Roman discussion about nomos presented in the previous chapters. We will attempt to
understand how Diaspora Jewish writers engaged in the common Greco-Roman discourse.
What elements and language do they use? How do they use the overall framework of the
Greco-Roman discourse? My presumption here is that Diaspora Jewish writers did not
write about the Jewish nomos in a vacuum. The air they breathed was that of the Greco-
Roman world, and this included the widespread nomos discourse and the complex ways
in which it dovetailed with moral philosophical discourse.

The Problem of Audience and Purpose

One constantly recurring problem with regard to Diaspora Jewish literature is the
dual-headed problem of audience and purpose. By purpose | do not mean purpose as it
relates to the genre, though this is closely related. I mean purpose in terms of whether the
literature is intended to be apologetic, missionary, or instructional. It is important to
address the question of audience and purpose because how we conceive the audience
affects how we conceive the purpose of the various explanations of the law.'* There are
two ways to go about addressing this issue. One way would be to address it briefly here at

the beginning of this chapter, and then discuss specific details as we encounter individual

1 Cf. also Terence Donaldson, Judaism and the Gentiles: Jewish Patterns of Universalism (to 135
C.E.) (Waco: Baylor University Press, 2007) 7.
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authors. The other way would be to address this concern for each writing. The second

way would result in a good deal of repetition, however, and the first route seems better
here.

We cannot with absolute certainty identify the target audience and overall purpose
of most Diaspora Jewish literature. Nevertheless, some suggestions are more plausible
than others. There are three main schools of thought. First, the audience is mostly Greek
and the purpose “missional” or “proselytizing.” In the updated version of Emil Schiirer’s
The History of the Jewish People in the Age of Jesus Christ we find the statement:

(in the Diaspora) a varied literature came into being, the direct aim of which was

to convince pagans of the folly of idolatry, to win them over to belief in the one

true God, and at the same time to convert them to a more serious and moral way
of life by pointing towards a future reward. This literature did not of course
always aim at winning pagans over to a full acceptance of the Law and to joining
the Jewish community. Its purpose was often only conversion to the fundamental
viewpoints of Judaism.*?
This view has had some widespread acceptance. But that the literature was purely
“missional” has received criticism."® At the least, questions have been raised regarding
whether the rhetorical purpose and the actual readership match up.** In other words, it is

very unlikely that the primary readership was actually Gentile. This has caused some to

offer other suggestions.

12 Schirer, The History of the Jewish People in the Age of Jesus Christ, rev. and ed. By G.
Vermes, F. Millar, and M. Goodman (London: T&T Clark, 1986) 3.1:160.

3 Martin Goodman, “Jewish Proselytizing in the First Century,” in The Jews among Pagans and
Christians in the Roman Empire, ed. J. Lieu, J. North, and T. Rajak (London: Routledge, 1992) 53-78; S.
McKnight, A Light among the Gentiles: Jewish Missionary Activity in the Second Temple Period
(Minneapolis: Fortress Press, 1991). See also Deiter Georgi, The Opponents of Paul in Second Corinthians
(Philadelphia: Fortress Press, 1986) 83-151.

14 Cf. Donaldson, Judaism and the Gentiles, 6-7.
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A second approach argues that the audience is Jewish and the purpose was

explanation and instruction. Prominently Victor Tcherikover argued in favor of this
approach stating that “(t)his literature was directed inwards and not outwards and...it
would be an exaggeration to say that its purpose was solely that of propagating the
Jewish religion among the Gentiles.”™ He goes on: “Alexandrian literature was created
not in order to exhibit certain ideas to the outer world, but to give expression to the
intricate problems which developed within the Jewish community itself and which
attracted the interest of its members.”*® For Tcherikover, the social and historical
circumstances of the ancient world are such that the likelihood of this literature being
produced so that it would have a wide Gentile audience is highly unlikely. Tcherikover
draws attention to the potential diversity within Jewish communities, Alexandria being
the focus of his study. The attempt to deal with Judaism and the law in ways that seem to
speak directly to Gentiles serves to address Jews in these communities who would benefit
from this approach. Specifically, Tcherikover has in mind the potential problem of
assimilation among some members of these communities to Gentile life and thought.*’
This view has much to commend to it. But it does not adequately consider the possibility
that the viewpoints in this literature should reach beyond the Jewish communities. In
other words, might this literature also have a secondary purpose of its message appealing

to Gentiles?

V. Tcherikover, “Jewish Apologetic Literature Reconsidered,” Eos 48 (1956) 183-84.
18 Tcherikover, “Jewish Apologetic Literature,” 193.

" Tcherikover, “Jewish Apologetic Literature,” 191-92.
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A third approach has been suggested more recently by a number of scholars. This

view argues for a more complex understanding of “audience.” John Barclay’s article on
the issue can be considered as one representative. Distinguishing between empirical and
implied readers, he argues that while we can with certainty only say that other Jews were
the empirical readers of these writings, we cannot exclude the possibility of them falling
into Gentile hands.™ Barclay also parses the differences between “apologetics,”
“propaganda,” and “proselytizing” and concludes that Diaspora literature, even though
rarely, if ever, read directly by non-Jews, could indirectly serve apologetic or
proselytizing purposes through “oral apologetics.” In other words, this literature likely
shaped the ways in which Jews communicated the importance of their religion and their
nomos to other Jews and to Gentiles.*
John Collins also adopts this third way. Writing about the fragments of
Avristobulus, Collins offers a helpful perspective regarding specifically Jewish readers:
(the) entire work is a defense of the Jewish Torah against interpretations that
would make it seem crude and unsophisticated...the apologetic...is addressed on
two fronts. On the one hand there is the explicit address to the Gentile king and
the attempt to use acceptable Hellenistic categories. On the other hand, this
interpretation of Judaism is inevitably a challenge to more conservative Jews and
a reinforcement to those who thought in Hellenistic categories.”

James Carlton Paget also offers helpful thoughts on the matter:

Why should we in any case have an 'either/or' approach to this literature? And
even if we believe that most of it is directed to an internal audience, it may be

'8 John Barclay, “Apologetics in the Jewish Diaspora,” in Jews in the Hellenistic and Roman
Cities, ed. J. Bartlett (London/New York: Routledge, 2002) 140-42.

9 Barclay, “Apologetics,” 143-48.

2 Collins, Between Athens and Jerusalem, 188.
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sceptical pagans.?*

The approach | will take is that most of this literature is addressed primarily to
other Disapora Jews. That some non-Jews may have come across this literature or
elements of its content cannot be ruled out, however. | would also suggest that we need to
move past determining the readership according to ethnic identity. We know that there
were non-Jews who participated to varying degrees in Diaspora Jewish communities,
whether we call them “God-fearers” or label them otherwise. And despite various
shortcomings in how some Jewish writers made use of Greek philosophy, we cannot
overlook the primary fact that we are dealing with shared Greco-Roman cultural and
philosophical language and thought whereby Jews attempt to explain, legitimate, or
interpret Judaism and the Jewish nomos. Although the Diaspora Jewish writers and their
presumed readership may have been primarily ethnically Jewish, these writers
comfortably express things by means of a shared cultural discourse. If some of the
literature intends to defend the Jewish nomos, it is likely that such a defense was needed
either because some Jews were on the brink of dismissing it, or as Paget points out, the
literature intends to provide arguments, explanations, and perspectives of the Jewish
nomos for other Jews to adopt and make use of in their contexts. I also suggest that things
might be simpler. Could not the views expressed just reflect the viewpoints of the Jewish
authors and their communities, and not created for the purpose of apologetic or defense?

All of this is important for our study. If, as it seems, these Jewish writings were

not solely intended to win over Gentiles, but to shape the thinking of other Jews, then the

2! paget, “Jewish Proselytism at the Time of Christian Origins: Chimera or Reality?” JSNT 62
(1996) 83.
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presentations of Judaism—and importantly of the Jewish nomos—may be more than just

an appeal to the sensibilities of non-Jews, to get them to convert, or to appeal to other
Jews on the brink of apostasy. We must, it seems to me, also seriously consider that these
Jewish writers viewed Judaism, the law, and Gentiles in the very ways expressed in the
literature and encouraged those in their communities to do the same. The articulations are
not “reactions” to anything; they are reflections of how these Diaspora Jews understood
their faith and their nomos. One likely consequence of this is that the perspectives on the
Jewish nomos in Diaspora Jewish literature may do more than serve apologetics or an
argument. It may reflect more widespread perspectives on the law.

The Effect of Explanations of Nomos: Universality or Particularity?

Related to the above discussion, there is an important and ongoing debate
concerning the use of Greco-Roman categories to interpret the Jewish law. The debate
may be represented in the work of influential scholars John Collins,?? John Barclay,” and
C. Marvin Pate,* as well as significant scholars of a previous generation: E.R.
Goodenough and Dieter Georgi.?® The central issue | want to draw attention to concerns

the balance between universalization and particularization. The important question these

22 Collins, Between Athens and Jerusalem, 155-275.

% Barclay, Jews in the Mediterranean Diaspora (Berkeley: University of California Press, 1996).
Barclay’s views are notable throughout his treatments of various writings. His conclusion on pp. 399-444
is particularly helpful in summarizing important points.

2 pate, The Reverse of the Curse, 43-78.
 E.R. Goodenough, By Light, Light: The Mystic Gospel of Hellenistic Judaism (New Haven:

Yale University Press, 1935); D. Georgi, The Opponents of Paul in Second Corinthians (Philadelphia:
Fortress Press, 1986) 83-228, particularly his statements of conclusion on pp.148-51.
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scholars address is: what is the effect of the participation in wider Greco-Roman

discourse to explain the Jewish law?

Goodenough, Georgi, and Collins represent the perspective that generally sees
Diaspora Jewish literature engaged in a program of universalization by appealing to
Greco-Roman cultural, ethical, and philosophical concepts and ideas. In spite of
differences on some details, the overall effect is that the Jewish nomos becomes a
universal nomos that serves more general Greco-Roman ethics and purposes just as well
as it serves particular Jewish concerns, or that the Jewish particularities merge into more
universal concerns.

John Collins’ statements about the understanding of the law among Diaspora Jews
may be considered representative of this view. He writes that the law was “treated
selectively, by highlighting some laws and neglecting others, and it could be buttressed
with philosophical and religious foundations that were remote from the original Torah.”?®
The Diaspora authors “(emphasize) those aspects of Jewish law which could command
respect in a Gentile context” and “project Judaism as a universal religion which was in

»2" This includes “a tendency to bypass the distinctive

accordance with the laws of nature.
laws of Judaism and concentrate on monotheism and matters of social and sexual
morality.”*® For Collins, Diaspora Jews were trying to present Judaism in a way that

“invited the respect of...Greeks.”? Collins speaks of this approach as the “common ethic”

% Collins, Between Athens, 1565.
27 Collins, Between Athens, 158-60.
2 1bid., 184.

# Ibid., 157. It likely is not the case that Diaspora Jews wrote directly to Greeks, nor is it likely
that Greeks actually read the writings. A better way to put things is that Diaspora Jews were trying to
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of Diaspora Judaism.

For Schnabel, Barclay, and Pate, the purpose and effect was not to universalize,
but reinforce Judaism as distinct and not of a piece with Greco-Roman culture, ethics,
and philosophy. It is not necessarily that these Jewish writers did not engage with Greco-
Roman culture and discourse. Indeed they did, but their ultimate purpose was not
universalization. The effect is that the Jewish nomos is not turned into a universal nomos
serving Greco-Roman ethics, but that the Jewish law stands above and is superior to
Gentile law and ethics.

We may take the relatively recent treatment of C. Marvin Pate as representative.
Pate attempts to argue that these Jewish writings, in whatever extent they take up Greco-
Roman thought, do so in the service of Jewish particularism.* Pate spends a large
amount of space investigating Jewish literature’s correlation of law and wisdom in the
course of arguing that Paul overturned traditional associations of law and wisdom. His
overall thesis about the law in Jewish literature is that in spite of any use of Greek ethics
or philosophical thought “the Deuteronomistic tradition significantly impacts those
Diaspora writings which associate wisdom and law (nomism), the consequences of which
is that the sense of Jewish self-identity is heightened (particularism).”*! He makes his
argument about these writings in direct response to Collins:

The rather typical interpretation of these Diaspora writings has been to view them
as reducing the Torah to its moral summation — love of God and neighbor — ideals

compatible with the best of Hellenistic virtue. The point of such a “common ethic,’

explain and even refashion their understanding of Judaism and the Jewish nomos in categories that were
common and acceptable to them.

% pate, The Reverse of the Curse: Paul, Wisdom, and the Law (Tiibingen: Mohr Siebeck, 2000).

31 pate, Reverse, 45.

b
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to use Collins’ term, was to commend Judaism to Hellenism. To accomplish this,
the more offensive of the Jewish laws of self-identity — circumcision, dietary
regulations, Sabbath worship — were downplayed. In other words, in these works
wisdom (universalism) was highlighted at the expense of law (particularism).
While there is an element of truth to this formulation, the research (conducted by
Pate) calls for revision of such a construct, for what surfaces in the ensuing
discussion is, rather, that the (Diaspora) writings, in identifying wisdom and law,
press any universalistic tendencies into the service of their particularism.*

Pate’s criticism of Collins’ position concerns not the use of Hellenistic categories,
but how and why Jewish writers interpreted the law the way they did. Pate questions
whether these Jewish writers were trying to “universalize” Judaism. He also implicitly
questions what Collins suggests, that these Jewish writers dismissed certain laws and that
there was a pervasive “common ethic” that was defined by such an interpretation of the
law. For these Jews, Pate asserts, the entire law remained valuable, and it is not
universalism, but particularism that is being triumphed.

| do not intend to set up an either-or paradigm and suggest that either the line of
interpretation represented by Collins or that represented by Pate are completely one-sided.
But these schools of thought do demonstrate a clear preference for universalization over
particularization, or vice versa. They demonstrate a legitimate tension among scholars
about the nature of the explanations of the Jewish nomos. This tension affects our
purposes here. The question of the identity of the Jewish nomos in Romans 2 addresses
its universalization. Paul, it seems, makes his argument on the basis of universalizing
tendencies, wherein the non-Jew can be both accountable to the Jewish nomos and able to
keep its commands. If there are no universalizing tendencies among Diaspora Jews,

however, then Paul’s argument in Romans 2 which builds upon the idea of a universally

binding Jewish nomos falls flat. On the other hand, Paul also assumes a particularist

32 pate, Reverse, 44-45.
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conception of the Jewish nomos in Romans 2:17-24, which also is a central part of how

Paul describes the Jewish nomos. In a way the tension among scholars is also reflected in
Paul’s argument in Romans 2.

Let me suggest a few initial thoughts here. Based on what | presented in the
previous chapters, both universalistic and particularistic tendencies co-exist in Greco-
Roman discourse about nomos. Moreover, Diaspora Jewish writers do not show that they
consciously reflected on the degree to which they participated in widespread Greco-
Roman discourse about nomos in contrast to their employment of more “Jewish”
explanations of their nomos. Finally, the nature of the audience and purpose of these
writings is such that separating the universalization from the particularization or
subordinating one to the other is not as easily done as it might seem. The curious mix of
particular and universal seems to be part of the Diaspora Jewish authors’ mode of
expression. Jewish writers could draw upon the wider discourse to stress both the
universalization and particularization of their nomos just as their Greco-Roman
counterparts did. We need not think that universalization happens at the expense of
particularization, nor does particularism cancel universalization.

Our investigation in this chapter will find significance in not only giving us a
sense of Diaspora Jewish articulations of the Jewish nomos, but also in furthering
conversation around the nature of Jewish understandings of the law vis-a-vis the Greco-
Roman environment and discourse about nomos in the ancient Mediterranean.

Literature to be Considered
We now move on to the texts. | will select six major Diaspora Jewish writings for

consideration: Aristobulus, Letter of Aristeas, Sibylline Oracles 3, Wisdom of Solomon,
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4 Maccabees, and Pseudo-Phocylides. Why these? First, these writings can all be

securely placed as main representatives of Diaspora Jewish literature. Second, the Jewish
nomos figures prominently in each of these works, and the authors each attempt to
universalize the Jewish nomos to some degree. Finally, these writings represent, to the
best of our knowledge, a chronological and geographical cross-section of Diaspora
Jewish literature. My goal is not to be exhaustive, but rather to provide a substantial
context within which we can read Paul’s statements in Romans 2.

It is immediately clear that | have omitted a few significant Jewish
writers/writings: Testaments of the Twelve Patriarchs, Sirach, Philo, and Josephus. First,
let me address Testaments and Sirach. Without taking too much space here, the main
reason for omitting these two works concerns the provenance. As John Collins writes,
treatment of the Testaments as part of Diaspora Jewish literature must proceed with
caution, and anything said must “be adduced only very tentatively since the provenance
of the Testaments is notoriously problematic.”** Even while the original language may
have been Greek and the “ethics of the Testaments find many parallels in works of the
Diaspora,”®* | have determined that the better route is to omit them from consideration.®
This is not to say that Testaments should not be investigated in light of this study, but for

the purposes of this study. Sirach, as is known, was originally written in Hebrew and

33 John Collins, Between Athens, 174.
3 John Collins, Between Athens, 176.

% Cf. also John Barclay who omits the Testaments from consideration in his Jews in the
Mediterranean Diaspora.
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translated into Greek.*® While consideration of this work would indeed be illuminating,

we cannot rightly consider it as a Diaspora Jewish work.

The omissions of Philo and Josephus demand a different explanation. With regard
to Philo, my reasons are: first, there is no space to give Philo serious consideration here.
Moreover, Philo’s treatment of the Jewish nomos has been given consideration by a
number of other scholars.®” At the risk of oversimplifying, the main observation is that
Philo makes full use of Greek philosophical discourse and he is particularly a significant
example of Jewish appropriation of “law of nature.” Second, and more importantly, I
want to deliberately discuss Diaspora Jewish explanations of the Jewish vopos from a
distinctly non-Philonic perspective. Why? First, we saw in the Introduction to this study
that many proposals for explaining the universaliztion of the Jewish nomos in Romans 2
regularly turned to Philo and his use of “law of nature.” For the reasons given in the
introduction, I wish to fill out the picture. Second, Philo, as | pointed out in the
introduction, is not necessarily representative of Diaspora Judaism. This is not to say that
Philo is not of the same cloth as other Diaspora Jewish writers. Indeed, he is! To the point,
it is actually likely that Philo drew upon other Diaspora Jewish explanations of the Jewish

nomos just as much as he drew upon Greek philosophy.® My overall objective is not to

% A. DeLella, The Wisdom of Ben Sira (Garden City: Doubleday, 1987); Collins, Jewish Wisdom,
23-24.

%7 As a starting point, see: E.R. Goodenough, By Light, Light; H. Wolfson, Philo: Foundations of
Religious Philosophy in Judaism, Christianity, and Islam, 2 vols. (Cambridge: Harvard University Press,
1947); Martens, One God, One Law; P. Borgen, Philo of Alexandria: An Exegete for His Time
(Leiden/New York: Brill, 1997); H. Najman, “The Law of Nature and the Authority of Mosaic Law,” SPhA
11 (1999) 55-73.

% On Philo’s use of prior Jewish tradition, see T. Tobin, The Creation of Man: Philo and the
History of Interpretation (Washington, D.C.: The Catholic Biblical Association of America, 1983).
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dismiss Philo from consideration, but to consider more fully non-Philonic Diaspora

writers to balance out the picture. Philo scholars can then situate Philo within this
landscape.

My omission of Josephus is primarily because of his later date. Josephus wrote his
Contra Apionem, where he presents his fullest discussion of the Jewish nomos, nearly 50
years after Paul wrote Romans.*® Whatever Josephus might contribute to the discussion
would have little effect on the Diaspora Jewish perspectives before and current to the
Rome in the mid-50s. Although Josephus does have his own angle on things, it is likely
that Josephus’ general approach stands in line with the Diaspora literature we will
consider in this chapter. Although I omit Philo and Josephus from the main consideration,
they will make a brief appearance toward the end of this chapter, so their contributions
will not be completely overlooked. They will serve as corroborating evidence on certain
points. Again, my purpose in this selection of literature is not to be exhaustive. Rather |
hope to provide a good basis of ways that Diaspora Jewish writers universalized the
Jewish nomos in conversation with common language and ideas that were widespread
throughout the Greco-Roman world, in conversation with which we will read Paul’s

argument in Romans 2.

¥ Most scholars date Contra Apionem to the final few years of the first century C.E. (Barclay,
Jews, 448; see most recently his commentary: Flavius Josephus: Against Apion (Leiden: Brill, 2006).
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Investigation of Nomos in Diaspora Jewish Writings

Aristobulus

We know of Aristobulus only through five fragments, preserved in the early
Christian writers Clement of Alexandria and Eusebius.*® According to Carl Holladay,
Aristobulus was a “philosopher-teacher” whose philosophical outlook can be called
“eclectic,” showing some influence of Stoicism, Pythagorean thought, and Cynicism.41
He is identified as “teacher of Ptolemy the king (Si8ackoAey TTToAepaiou Tou
Baoiheéws)” in 2 Macc. 1:10. The historicity of his position as the king’s teacher may not
be true, but as Carl Holladay points out, the reference in 2 Maccabees demonstrates the
significance of this Jewish philosopher-teacher.*? That the king ever read this literature is
unlikely.®

The work of Aristobulus can be dated to the reign of Ptolemy VI Philometor

(180-145 B.C.E.).* The character of the work has been called “apologetic.”* That is, the

work’s primary tone is one of defense or explanation, and the object of this is the Jewish

“0 There is one fragment preserved in the writings of Anatolius (late 3" century), but it is also
preserved in Eusebius (Holladay, Fragments of Hellenistic Jewish Authors, volume 111: Aristobulus
[Atlanta: Scholars Press, 1995] 43-45). Eusebius preserves all five fragments, while Clement’s writings
have only parts of fragments 2 through 5 (Holladay, Fragments, 43-45; Peder Borgen, “Philo of
Alexandria,” in Jewish Writings, 274) and it is an accepted judgment that Eusebius preserves the more
reliable versions since his writing is of a “less peraphrastic” nature than Clement (Barclay, Jews, 150 n.55;
Holladay, Fragments, 45).

* Holladay, Fragments, 73.

*2 Holladay, Fragments, 45. Holladay goes on to suggest that it seems more plausible that the
writer of 2 Maccabees may have known of Aristobulus’ writings and concluded that he was this Ptolemy’s
teacher because Aristobulus’ work is dedicated to “Ptolemy the king” (Fragments, 45-46).

*% Cf. Holladay, Fragments, 75; Collins, Between Athens and Jerusalem, 186-87.

* Holladay, Fragments, 74. Cf. Schiirer, History, 579; Collins, Between Athens, 187; Barclay,
Jews, 446.

* A. Yarbro Collins, “Aristobulus,” OTP, 834.
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law. According to Carl Holladay, for some scholars Aristobulus’ writing “was intended,

at least in part, to show that Greek philosophers and poets...owed some debt to the
Bible.”*® But Holladay goes on to offer another way to understand him: the purpose was
“to show that the Torah, properly (i.e. allegorically) understood, can be intelligible to
educated Greeks.”*’ Since it is unlikely that any educated Greeks read Aristobulus, it
might be worthwhile to modify Holladay’s statement to say that the purpose is to make
the Jewish nomos intelligible to an educated Greek perspective. If the main audience was
likely other Diaspora Jews, the view of the Jewish nomos then may very well be intended
to shape the outlook of other Jews via this explanation.
Nomos in Aristobulus

The word vduos occurs in the fragments of Aristobulus six times.*® Associated
words include: “lawgiver” (vouoBéTns) three times* and “commands™ (vopoBecic) five
times.> In two places the word Becpos is also used.”® In all of these occurrences, it is
clear that the object and referent of these terms is the Jewish nomos. Aristobulus does
not seem to single out any specific part of the Jewish nomos, if we are thinking of a
distinction between the ethical / moral and the ritual laws, and he seems to have the

Pentateuch as a whole in mind. The terms above suggest a view of the Jewish law that

*® Holladay, Fragments, 74.

*" Holladay, Fragments, 74, quoting N. Walter, Thoraausleger, 27-28.
81:1; 2:1, 2, 13; 3:2; 4:6.

#2:4,7, 10.

02:9, 14; 3:1 (2x); 4:1; 5:3.

5 Twice in 4:3.
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emphasizes its nature as something particular and even written, derived from the hand of

a human lawgiver. Even though Aristobulus will assert that this lawgiver possesses
superior philosophical ability and even is divinely inspired (2.2-6), the written and
particular nature of the Jewish nomos hovers near the center of Aristobulus’ interpretation
of the law.
Universalization

In his interpretation of the Jewish nomos, Aristobulus’ ultimate concern is to
explain certain elements of the law that seem to be problematic from the standpoint of
Greek philosophical thought—namely, anthropomorphisms of God and the Sabbath
command. According to frag. 2, the Greek king asked why the Jewish nomos used “hands,
arm, visage, feet, and ability to walk...as signifiers for the divine power.”52 In his
explanation, Aristobulus writes that he wants the king to understand the Jewish law in
terms of “natural conditions and structures of a higher order” (2:3). One of his main
concerns, expressed in 2:6, is to move past interpretations or understandings of the
Jewish Torah which are “devoted to the letter alone” (TG ypaTTe povov). Those who
possess the ability—the wisdom—can understand the “expanded sense” of the Jewish
law beyond the letter. Aristobulus sets up a contrast between understandings associated
with “natural conditions and structures of a higher order” and those which are “devoted to
the letter alone.” The contrast assumes a framework of thought that also supports the
contrast between particular written nomos and transcendent nomos well-known in the
Greco-Roman world where particular nomos has significance insofar as it directs to

universal ethical principles. The language of what is “devoted to the letter alone” in this

529 16-18.
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context seems to be a literalistic reading that limits the significance of the commands of

the law to Judaism without appropriating the “metaphorical” sense of the commands and
their significance in relation to virtue. This “expanded sense”—the endpoint to which his
interpretation is headed—is thoroughly compatible with Greek philosophical thought. As
we shall see, for Aristobulus the Jewish nomos actually achieves the virtuous goal that
Greek philosophy and ethics attempt to also achieve. In his explanations Aristobulus
provides one of the earliest examples of a “metaphorical” interpretation of the Jewish
law.>® He shows that he approaches the Jewish nomos within the framework established
by the wider web of discourse we discussed in the previous two chapters.

With this starting point of moving beyond the letter alone, Aristobulus gives the
Jewish nomos universal significance by relating it to general Greek conceptions of virtue.
The effect of this is that the law becomes a fount of universal ethical wisdom. The
commands and statements within the nomos, therefore, are not limited to specifically
Jewish life, but are able to be used and applied by non-Jews in the pursuit of virtue. His

quotation from the Greek poet Orpheus points in this direction.> In this poem,

%% According to most scholars, Aristobulus’ allegorical interpretation most likely precedes the sort
of interpretation we find in Let. Aris., but this does not mean that Aristobulus was the first to interpret the
Jewish law in such a manner (Collins, Between Athens and Jerusalem, 187). Yet, Weber is correct in
stating that he is the first “tangible” Jewish representative of this method (Das Gesetz, 115 n.36).
According to Eusebius, Aristobulus spoke to the Greeks “concerning the allegorical method in the holy
laws” (rep1 TNs aAANyopoupEVS €V TOIS 1pAis; 2.1). It should be noted, however, that this is Eusebius’
words about the Aristobulus’ interpretation of the law, and not how Aristobulus himself interpreted the
Jewish nomos. In this vein, it is noteworthy that throughout the rest of the work Aristobulus never uses the
verb aAAnyopéw (“to interpret allegorically”) or the noun aAAnyopia (“allegory”) to describe what he is
doing. He regularly writes about the peyaAéiov (2:6, 10 [2x]) of the nomos and of “metaphor” (ueTadEpw;
2:9, 10; 5:2) The word peyoaAé1ov has been translated as “expanded sense” by Holladay, “elevated (level of
meaning)” by Collins in OTP. In this method, Aristobulus never points out two levels of meaning, the
literal and the “allegorical.” Rather, he goes right to the “expanded sense” or the “metaphorical” as if this
were the only true meaning of the text.

* It is not certain whether or not we have Aristobulus making up the poem or changing certain
elements of an already existing poem.
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Avristobulus cites Orpheus who refers to the “ordinances of the just (Sikaicov Beopous),

divinely set down for all” (4:3). It becomes clear that these ordinances are to be found in
the Jewish nomos given to Moses in two tablets (4:3). Aristobulus goes on to claim that
this “two-tablet law” communicates the fullness of God and the proper ways to think of
God, which are agreed upon by all philosophers and that it “has been drawn up with
concern for piety (eucePia), justice (Sikaoouvn), self-control (eykpaTeia), and other
qualities that are truly good (koo dARBeiav)” (4:6).%° We have an example here of the
Diaspora Jewish writer Aristobulus applying the Jewish nomos directly into the wider
nomos discourse common among ancient Greek writers.

This universal application of the law is true not only in theory, but in the actual
practice of the commands. In fragment five, he interprets the Sabbath by writing that the
command of the law refers to the coming of “light” and to wisdom (5:1-2).%® In other
words, light and wisdom come as a result of keeping this command. Not only that, but it
seems that the very establishment of the command results in light and wisdom for the
world. The command is a “sign” of human and divine knowledge. Among Greek
philosophers, this is also the general definition of wisdom. According to Seneca, “certain

persons have defined wisdom as the knowledge of things divine and things human. Still

> |t is interesting that Aristobulus refers to two of the four cardinal virtues (justice and self-
control), but not the other two (avSpeia “courage” and ppovnats “prudence”). Rather, he has “piety” and a
general statement about seeking “good.”

*® This reference to “wisdom” may suggest Aristobulus’ use of Jewish wisdom speculation. If it
does, such a use is veiled behind a Greek veneer. Aristobulus immediately goes on to mention the
understanding of “wisdom” held by those of the Peripatetic school, which suggests that he is appealing to
this sensibility rather than a Jewish one by which the Jewish nomos was related to Sophia and so
universalized as part of the structures of the universe.
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others say, ‘wisdom is knowing things divine and things human, and their causes also’.”®’

By making this connection, Aristobulus takes the Jewish command about the Sabbath and
turns it into a confirmation of commonly recognized Greek philosophical truths and the
pursuit of Greek wisdom. The universalization of the Sabbath command is also
demonstrated in a practical way: ancient Greeks actually encouraged its practice (5:5-8)!
In two instances (2:3 and 2:4) Aristobulus appears to use Stoic language of
“nature” when saying that what had been passed on (the Torah) must be understood
duoikads. John Collins translates 2:3 as “according to the laws of nature,” noting that
$UGIKAs is “a technical term for the Stoics.”® Aristobulus goes on to say in 2:4 that
Moses’ words concern “natural conditions and structures of a higher order.” Holladay
suggests that this refers “perhaps” to “those unseen realities that pertain to ¢Uc1s>° by
which he seems to mean the ways of understanding reality that are in accord with “nature,”
but he does not clearly explain. John Barclay suggests that the use of ¢pucikas should be
understood in its full Stoic sense.®® Again, Barclay assumes a normative understanding of
duats, which, as we have seen, does not really exist. N. Walter, by contrast, points out
differences between Aristobulus’ use of the word and that of the Stoics.®* At the most

basic, scholars seem to think that Aristobulus appeals to the intangible transcendent order

> Seneca, Ep. 89.5 (LCL). While many would associate this with only Stoics, Robert Renehan
shows “there is nothing specifically Stoic about (the definition)” and it had become “a philosophical
commonplace” by the time of the first century C.E (Robert Renehan, “The Greek Philosophic Background
of Fourth Maccabees,” Rheinisches Museum fur Philologie 115 [1972] 228).

% Collins, “Aristobulus,” 838. Holladay provides a helpful footnote and discussion (Fragments,
206 n.31).

*° Holladay, Fragments, 207 n.34. Cf. also Weber, Das Gesetz, 115 n.35.
% Barclay, Jews, 154 n.62. Following the suggestion of Collins, “Aristobulus,” 834.

81 Walter, Thoraausleger, 59-60, 100, 135 n.4., 141-42.
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of things referred to as pucts. On the basis of this passage alone, it is difficult to say

much about Aristobulus’ use of ¢pucis other than that it relates somehow to “structures of
a higher order” as Aristobulus states. Given the diversity in associations between nomos
and physis we saw in chapter two, Aristobulus’ lack of technical Stoic usage need not
detract from the use of physis as a means to give the Jewish nomos transcendence. It may
only point out his limited or non-technical understanding and use of the terminology in
comparison with what we find in more sophisticated Stoic literature. More likely,
however, Aristobulus represents one point within a spectrum of ways that ¢puois may
have been used to universalize nomos.

Aristobulus’ interpretation of the Sabbath command provides another example of
his appeal to physis. As part of his interpretation of the Sabbath he writes that the entire
world revolves around seven, and so the Sabbath command is a way of pointing to the
structures of nature. It is difficult to understand the passage. Holladay translates it:

Our law code has clearly shown us that the seventh day is an inherent law of

nature that serves as a symbol of the seven fold principle established all around us

through which we have knowledge of things both human and divine; and indeed
all the world comprising all animal and plant life as well revolves around periods

of seven. (5:4-5).

The difficult phrase in this passage is what Holladay translates as, “Our law code has
clearly shown us that the seventh day is an inherent law of nature”. The Greek of this
reads: Stocecadnke & MUV o TV Evwopov. Most other translators translate the
statement to say “the legislation has shown plainly that the seventh day is legally binding

for us.”® It may be that Holladay supplies a bit too much interpretation in his translation

of the phrase. With Holladay | take the dative niiv to follow the verb. The noun évvopov

82 S0 Collins, “Aristobulus,” OTP, 842.



