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CRAPTER I
INTRODUCTICN

Under Section 9 of the Hational Labor Zelations Act, as amended by
Title I of the Labor-Management Relations Act of 19L7, representation proceced-
ings are conducted for "the unit appropriate for the purposes of collective
vargaining.” In order to certify a labor orzanization as the exclusive bar-
zaining representative of the employee: in such a unit, the National Labor
Relations Board must ascertain that the organigation has bsen selected or
designated for the purposes of collective bargaining by a majority vote of
the employees in the unit, The eligibility of a person to vote in a collec-
tive bargaining election will depend, therefore, not only upon his employee
status, but also upon his inclusion in the appropriate bargaining unit for
which the election iz being conducted.

The mere fact that an election is called during a strike generally
means that prior to the strike no union had been certified as the collective
bargaining agent for the unit, The National Labor Helations ini, as amended
by the Taft-Hartley Act, provides that no more than one election may be nheld

in any twelve-month period,: Though no time limit was set in the Wagner ict,

1 LaboreMana-ement Relations Act, Section 9 (e) {3), 41 Stat, 1L3,
(15L7), 29 USTK Section 159 (Suvps 19L7)e

1
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the Board helé the certification pood for a reasonable time, usually a year.
with certification the prewstrike status quo is preserved during the strike
insofar as the collective bargaining otligation is concerned.3

The important gquestion of the eligibility of workers out on strike
to vote in a collsctive bargaining election will be discussed herein, The
answer will depend on whether or not a worker on strike retains his employee
status, Is & person out on strike an employee? How does he retain such
atatus? How is it lost? Does the type of strike affect that status? And
under the amendatory provisions of the Labor-Management Relations Act, is he

entitled to reinstatement?

- ol T R—

2 1In re Kimberely-Clark Corporation, G1 HLRB 20 (19L5).

3 "Right to Vote luring an Zconomic Strike,” University of
Chicago Law Review, XVI, 19L8-19L%, 537.




CHAPTER II
ELIGIBILITY TO YOTU

The earliest leading decision regarding the eligibility of strikers
to vote in a collective bargaining election was rendered by the Hational

Labor Relations Board in In re Sartorious and Company and UMW (1938), 9 HLR:

19 and in a supplemental decision in In re Sartorious and Compuny and UMY

(1938), 10 NLRB 193. The facts underlying the two ceses and the rulinzs of
the National Labor Relations Josrd are as follows:

Sartorious and Company was engsaged in the manufacture and prepara~
tion for sale of cosmeties, such as nail polish and its accessories, United
‘Mine Workers of America, District 50, Local 12090, was a labor organization
affiliated with the Committee for Industrial Organigation, admitting to memberd
ship all persons, except supervisory and clerical employees employed in New
York City in the manufacture and preparation for sale of cosmetics,

On June 27, 1938, and on at least two occasions thereafter confer-
ences took place between the Union and the Company, The Union stated that it
repressnted a majority of the employees and demanded exclusive representation
rights over the Company's employees, but the Company refused to grant such
recognition, It was sgreed that the National Labor Relations DJoard should

determine if the Union represented a majority of the employeas.

3
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Th;;e was read into the record at the hearing a list of employees
as of June 2, 1938, Of the thirtyfive employees on the list, thirty were
in the appropriate unit. Nineteen membership application ocards were intro-
duced in evidence, On July 18, 1938, a strike of the employees was called by
the Union, It was still continuing at the time of the hearing. All except
five employees, including one union member, went out on strike., In the next
five days after the commencement of the strike,vsuma of the striking employees

returned to work and the Company also smployed six new emyl- mes, so that on

July 21, 1933, there were seventeen employees in the appropriate unit who were

actually working,

The Board in its original decision (9 WLHEB 19) held that the employ-
ees who went out on strike were eligible to varticipate in the selection of
the bargaining representative of the employees because their status as employw
ses for the purposes of the ict is expressly preserved by Section 2 (3) which
provides that the term "employee® shall include any individual whose work has
cessed "as a consequence of, or in connection with any current labor dispute.®
But it also held that the new workers hirsd during the strike are employees
within the unit., The number of employees elizible to vote then is determined
by adding the number of replacements to the number who were in the unit prior
to the strike,

However, the supplemental decision in 10 HLRB L93 held the prior
decision erroneous, The Boerd said that if the workers who have during the
currency of the strike replaced the strikers are permitted to vote and if the

strikers are also permitted to vote, then possibly twice as many as can be
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employees mayfparticipate in the election., This was not the intent of Congress
Iét the intent that strikers should remain employees for the purposes of the ‘
Act is clear (Section 2 (3)).

By preserving to employees who go out on strike their status as
employees and the rights guaranteed by the National Labor Relations Act, the
Act contemplates that during the currency of a strike, the employer and the

striking employees may settle the strike, with the striking employees return-

ing to their former jobs, displacing individuals hired to fill those jobs dur-

ing the strike. Strikes are commonly settled in this manner. The hold of
individuals who, during the currency of the striké, occupy positions vacated
by striking employees is notably tenuous. NLRB v, Remington Rand, o F. 2nd

962,

To accord such individusls {the replacement workers) while the

strike is still current, a voice in the selection of the bargaining representat

tive of the employees in the appropriate unit would be contrary to the purpose
of the Act as set forth in Section 2 (3) and the ends contemplated by it,
since it might effectively foreclose the possibility of the setilement of the
labor dispute, either by the return of the striking employees to their jobs or
by some other gettlement agreement.,

The possibility of the settlement of the strike should not be foree
closed during the currency of the strike. Accordingly, the Board held that
such individuals replacing the employses during the currency of the strike are
not eligible to participate in the election. The workers out on strike are

employees and are entitled to vote in the selection of the bargaining repre-




sentative of the amplcyass.h 1
The Board emrhasized in the Sartorious case that strikers remain
employees during the currency of the strike and are eligible to vote., How=

ever, if at the time the election is directed, the strike is no longer current

and the strikers have heen raﬁlaeea by new workers, then the striking workers
are not any longer employees within the meaning of Section 2 (3) as was Lhe

case in In re Standard Lime and Stone Company (1939), 17 5LRB 7. The employ- ;\

ees went out on strike prior to the enactment of the Hational Labor Relations
Act. The strike was still current on September 19, 1535. B8y the end of July
1935 the company had replaced the striking employees. Except for sporadic
activity for several months aréér September 15, 1936 the record is barren of
any strike activity for a period of four yéara.

The Board made s finding that the strike which was commenced on
April 2l;, 1935 was no longer current at the time of the proceeding, The doce
trine of the Sartorious case is, tharafora; inapplicable, Inasmuch as the F
strike was not caused by an unfair labor practice and is no longer current,
the former employses who went out on strike and who have not since returned to
ﬁork for the company are not employees within the meaning of Section 2 (3) and
soocordingly are excluded from participation in the selection of a bargzaining
representative,

One éf the primery concerns of the Act is the peaceful setilement of

& labor dispute. The employer and the union in settling & labor diaspute may

L See also In re Easton Publishing Company, 1% NLE3 L3; In re
Eastern Hox Co., 30 SLAD 1i5; and in in re Kianber wangeheim Co., 25 HLRS 28,
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agree that th; employees on strike will not displace the new workers hired
during the strike, but will be placed on a preferential hiring list for re=-
employment when work becomes available, Does this agreement result in a for-
feiture of the right of the strikers to vote in a representative election

proceeding?
In the case of In re Tennessee Copper Company, 25 NLRB 22 such an

agreement was executed between the parties. The striking employees reline-
quished the possibility of securing their jobs by the displacement of the per-
sons hired during the strike. The Board ruled that the considerétion which
would warrant danini to the replacement workers of the right to participate in
the selection of a bargaining representative does not exist. The persons hired
during the currency of the strike to the positions of the striking employees
are eligible to vote. Such persons are employees and are not subject to dis-
placement by the strikers,

However, the execution of the agreement did not forfeit the right of
the striking employees also to participate in the selection of the bargaining
representative.  The settlemenx:waa in acecordance with the declared policy of
the Act to obviate industrial strife and the resultant burdens upon commerce
through resort to the collective bargaining procedure. The effectuation of
the purpose of the Act requires recognition of this preferential status ace-
quired through collective bargaining., That status gives the persons possess=-
ing it an interest in the employment and conditions of employment which en-
title them to vote.

The striking employees on the preferential hiring list and the re-




placement worﬁers are both eligible to vote.

The Board did not specifically state in the Tennessee Copper case
that the strikers on the preferential hiring list remained employees within
the meaning of Section 2 (3) of the Act. However, for such strikers to be

eligible to vote in the election, it is necessary that they be employees.

In re Sartorius and Company and UMW (1938), 10 NLRB L93 and In re Eastern Box
Co., 30 NLRB 10L4. The strikers are not employed or entitled to immediate em-
ployment, The Act in Section 2 (3) states that "the term 'employee' shall
inclnde any employee. . , and shall include any individual whose work has
ceased as a cohsequence of, or in connection with, any current labor dispute.
« » «' The Board by its ruling has interpreted the phrase ". . . ceased as a
consequence of, or in comnection with, any current dispute. . . ." to
encompass those strikers who are not entitled to reinstatement to their former
positions, but are placed on a preferential hiring list by reason of a settle-
ment agreement,

A striker who fails to retﬁrn to work after the conelusion of the
strike and whose name was dropped from the payroll when he failed to report to
work after two notifications from the employer is no longer an employee of the
employer. Therefore, he is not eligible to vote in a bargaining election,

In re Jones and Laughlin Steel Corp., 27 NLRB L7.




- CRAPTER IIX

I8 RE AUDOLTH WURLITZER COMPANY

In 1941 the National Labor Relations Board departed from its prior
ruling in the Sartorious case and held that the persons eligible to vote in
the selection of a bargaining representative shall be all employees, both the
strikers and those who have been hired to replace them, In re Rudolph
Wmm Company (1941), 32 HLRB 143,

The Board by this ruling followed the decision rendered in the first

Sartorius case in 9 NLAB 19 which was subsequently overruled by a supplemental
decision which set forth the Sartorious doctrine in 10 NLRB 193,

' The Hudolph Warlitgzer Company operated a plant at Dekalb, Illinois,
where it was eongsged in the manufacture of planos and accordicns. The Company
employed approximately six hundred employees at this plant,

Piano, Organ and Musical Instrument Workers' Unlom, Local 1190,
chartered by the United Brotherhood of Carpenters and J&inm of Americs, was
a labor organisation affiliated with the American Federation of Lavor. It
admitted to membership employees at the DeKalb plant of the Company,

On February 20, 1941, 19L1, Local 1150 requested the Company to recoj-
nige it as exclusive representative of the employees at this plant, On March
7, 1941, the Company denied this request stating that it would not rscognize
Local 11%0 until it was certified by the Board,

9
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A s;rike of the employees was called by the Local. Thereafter, the
Local filed a petition for investigation and certification as the bargaining
representative of the employees of the Company. Twenty-three of the striking
employees had not returned to work at the time of the hearing on this petition;
All of the parties stipulated that the dispute was current at the time of the
hearing, A question arose as to the right of the strikers and their replace-
ments to vote in the election. As regards the twentye-three striking workers,
it was held that as the strike was still current, they were employees and
therefore were entitled to vote. The principle guestion arose as to the right
of the raplacements to vote.

The Board hearing the case was a re-constituted one, consisting of
Chairman Millis and Members Leiserson and Smith, The Board discussed the re-
spective rights of the striker and the replacement to vote in a bargaining
repregsentation election, In support of the Sartorlous doctrine it has been
contended that to permit both strikers and replacements to vote would mean
that the number of voters would be in excess of the number of jobs for employ-
ees, This is true, but the Board freéusntly rules that more employees are
eligible to vote than there are jobs., Employees who are ill, or on vacation,
or temporarily laid-off, or called for military service and those who fill
their positions are iermitted to vote. Hmployees placed on a preferential
hiring list are permitted to vote because of the expectancy of employment in
future.s

5 8ee In re Tennessee Co Company, 25 NLRB 22; Matter of The
Johnston Glass Company, inc., 30 RLI 93 Matter of American Cyanamid Company;
19 NLRB 1026,
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Buhmanppose practically all employees go on strlke and the employer
£111s their jobs with replacements, If both are allowed to vole, there would
be twice as many votes as jobs. But if the so-called strike~breakers were
made ineligi‘ie to vote, it wonld mean the scale would be turned against the
employer who is not charged with any unfair labor practice, The controlling
prineiple, according to Chairman Millis, was that "in purely economic strikes,
the employer ahd striking employses should have equal rights; the Soard should
be neutral,”
| Under the Act strikers are employees as long as the dispute is cur-

rent, The Zoard and the courts have consistently ruled that men hired as

permanent replacements during an economic sirike are employees whom the employ-

er may not be required Lo discharge in order that the strikers may be roinstats
ed to their jobs, NLRB v, Mackay Radio and Telegraph Company (1938), 30L U.S.

333, 58 3, Ct. 50k, The strikers and the permanent replacements should have
lawful claims to their jobs, Ooth should have the same rights to vote in a
representative election proaeeding.5

Board Member Smith, in a dissenting opinion, relies on the Sartori-
ous dootrine and points out that the facts in the Wurlitzer case are the same
as those in the 3artorious case, There iz no reason for applying a different
5 | roles The Sartorious doctrine conforms with the realities of labor relations.
To the contention made that "the Board frequently rules that more employees srg

eligible to vote than there are jobs,® Member Smith states that none of the

g See In re Idesl Seating Company, 16 NLiB 1663 In re J, L. Bronderg
and Sons, 50 NLRE 325; in re Gross Galesburg Co., 56 NLRB 198, In re Lloyd
/ ﬁofieston, Inc., 68 NLRB 99, ! ?

s
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cases are oomﬁarable to the one in question, for in none of those cases is
there the conflict in interest between the two persons who vote by virtus of
the same job as there is in the Sartorious case, It is this conflict in
intarest between the two persons having a single job which makes the election
an ineffectual instrument for settling the labor dispute, particularly when
all employees zo on strike and the employer fills their places,

The reasoning of Chairman Millis in the Wurlitser case is substane
tially the same &3 that of Member Leiserson in his dissents in earlier cases/
and since Smith is no longer a member of the Board (replaced by Gerald Reilly
in 1942), the Sartorious doctrine is of no further effect and the majority
opinion in the Wurlitzer case will govern future decisions.’

The rule set forth in the Wurlitger case that both strikers and
replacemsnts are entitled to vote in cases involving a current economic strike
is not appliaahle to a situation whers there is pending before the National
Labor Relations Board a charge that the strike was caused by unfair labor
practices and that the employsr refused to reinstate strikers.

In the case of In re Kellbuwrn Mfg. Co. Inc. (1942), L5 NLR3 322,
the union began an organization campaizn of the employees of the Kellburn
Company, Eight employees who were active in the campaign were discharged,

Matter of Horaca G. Prett 12 WLRB 6403 In re Eastern
.___w.nw ?

8 Samuel Salny,"Rights of Strikers and Strike ISreakers to Vote in
‘hLo?uBa mwt’.m,“ Law mi’tz g m' Not 2, nﬁy’ 19242, 1936“}-2&00
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E&ghty‘emploéﬁea went on strike, not authorized by the union., The company hire
ed replacement workers. Eight days later the employees made an unconditional
offer to return, The employer refused to rehire them, The union filed an
unfair labor practice charge against the employer,

As to the thirteen employees whose discharges are alleged to be
diseriminatory, if the company is found to have engaged in an unfair labor
practice, the Board will order reinstatemept and their continuing ampléyee
status will have been established., The thirteen employees are permitted to
vote, However, their votes are impounded until the unfair labor charges have
4been resolved, With respsct to the eligibility of the strikers, it is clear
that they ceased their work as a result of a current labor dispute and that
they did not quit their employment,

This case is distinguished from the Wurlitzer case, Here the strike
is not an economic one, but a strike caused by an unfair labor practice. If
such is substantiated, the Board will order the company to offer reinstatement
upon application by such employees. They are entitled to vote but the valide
ity of the voter will not be passed upon until afterthe unfair labor practice
charge is resolved,

The replacement employees are in the same poéition as discharged
employees. Their status remains to be determined, Upon making an unconditione
al offer to return to work, the striking employees acquired a right to avail-
able jobs, which, for the purposes of determining eligibvility to vote, is

superior to the right of employees hired after the unconditional offer.9

9 See In re Dossin's Food Products (19LL), 56 NLRB : also
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If the Hoard finds that the company has committed an unfair labor
practice, then the thirteen employees will be entitled to reinstatement, and
the company must discharge, if nesessary, the replacement workers,

Ir such is the case, the votes cast by the thirteen employees will be
counted in determining the selection of the bargaining representative, but
those of the replacement workers will not,

Participation of employess in an illegsl strike does not per se
deprive them of employee status. Such strikers are eligible to vote as long
a3 the employer does not take affirmative steps to discharge such employees
prior to the election. In re Worcestsr Woolen Mills Corp., 69 NLRB 51,

The National Labor Relations Board in 19L5 reiterated its policy
rendered in prior d@oiaions that economic strikers although replaced are eme
ployess and are eligible to vote where the strike is still current, In re
Solumbia Pictures Corp,, Ok JLRB L90, The replacement of the strikers does
not deprive them of their employment status since the strike is current at the

time of balloting,

The langusge and legislative hiatdry of th§ Act impels the conclusion
that employees who have ceased work as a consequence or in connection with any
current labor dispute shall be permitted to partiocipate in the choice of a

bargaining rapreaentativ&.lo

Hatter of JohngsoneC Furniture Company, Inc., 1k HLEB 1030; In re Klauber
Wangeheim Company, 2§ NLRB 2L;5; In re tern dox Com 30 WLEB 673;

In re Harlieh %nnqgactggigg Company, 31 KLARB 223,

10 In re Sartorious and Co, and UMW, 10 HLRB L93; In re Rudol
Wurlitzer Co., 32 WLAS 163; In re Hew fngland Collepsible Tube Co., 37 NLAS 568

R a3
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The striking employess' expectancy of future employment is not so
remote or minute as to warrant withholding from them a volce in the selection
of a representative., It is impossible to determine, despite what any employer
may predict, whether or not the employees will return to their jobs, sven if
the strikers have been replaced, It is common knowledge that strikes have
been frequently concluded by settlements pursuent to which the strikers have
been reinstated. In re Remington Rand Company, 9k F. 2nd 862, Were the Board

to hold that strikers are ineligible to vote because they have no expectancy
of returning to work, the holding would be tantamount to a determination that
the struggle had been lost by the strikers. Though economic strikers have no
absolute right to their jobs,1l they should be permitted, while the strike is
still current, to select representatives to bargain with the employer on the
quagtion of their possible reinstatement,

The success or failure of such bargaining is not the concern of the
Board, but it is its concern to make certain that the bargaining is not made
abortive by denying to the strikers the opportunity to select a spokesman.,
Any other policy would leave them no alternative but continued use of a naked
economic power and would deny recours? to the peaceful election machinery of

the Board at the very moment when it is acutely needed,

: 11 NLRB v, Mackay Radlo and Telegraph Company (1938), 304 U.S. 333,
58 8, Ct. 90L. '




CHAPTER IV
TAFTHARTLEY AMENTMENT: SECTION 9 (e) (3)

In enscting the amendatory provisions to the National Labor Rela-
tions Act, members of the Fightieth Congreas aepparently agreed with the
Board's decision in the Matter of Columbia Pictures Corporatiom, 6L WLRB 1,90,

wherein the Board stated that if the strikers were ineligible to vote because
of no expectancy of returning to work, then such a ruling "would be tantamount
to a determination that the struzgle had neen lost by the strikers." But the
affirmative policy of the Columbie Pioture Corporation case was turned into a
negative one vy the enacting members of Congress when Section 9 (e) (3) was
written into law. It reads as {ollows: "iEmployees on strike who are not ene
titled to reinstatement shall not be eligible to vote," An attempt is made to
deny to the strikers the peaceful election machinery of the Board "at the very
moment when it is acutely needed,®

The Senate in its raportlz stated that when elections are conducted
during a strike, situations frequently arise wherein‘tha enployer has contine
ued to operate his business with replacement workers., If such a strike is an
economlic one and not caused by unfair labor practices of the employer, strikers

permanently replaced have no right to reinstatement, According to the Senate

/

12 Senate feport 105, Eightieth Congress, 25,
16
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report, it aﬁpears clear that a striker having no right to reinstatement
should not have a vote in the selectioﬁ of a bargaining representative., The
committee bill so provided. |

The leading decision interpreting Section 9 (e¢) (3) is In re Pipe
Machinery Company, 76 NLRB 247 (1948). The Pipe Machinery Company was engaged

in the manufacture of pipe threading machinery, small tools and dies in
Cleveland, Ohioc.

The petitioner, Pipe Machinery Company Independent Union, was a
labor organigzation claiming to represent employees of the Company. Inter-
national Association of Machinists, District 5L, herein called the Intervenor,
was & labor organization claiming to represent employees of the Company.

The Company refused to recognige the Petitioner as the exclusive
bargaining representative of its employees until the Petitioner had been
certified by the Board in an appropriate unit.

A strike was in effect since February 1947. The Company replaced
some of the strikers and continued operation of the plant. All parties re-
quested an immediate election despite the currency of the strike.

Although the Act clearly indicates that only those emcloyees who are
entitled to reinstatement shall be eligible to vote, it is apparent that it
camnot be accurately determined at this stage of the proceeding which of the
striking employees have been wvalidly replaced and which individuals are still
entitled to reinstatement., To do so will require ascertaining the facts as
of the date seleoted to test voting eligibility.

Board experiences have demonstrated the advisability in such circume
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stancey of proceeding with an election forthwith, of using a current payroll,
and of permitting affected individuals, strikers and replacements, to cast
ballots undsr challence with the provise thet their nallots shall not be
counted unless the resuvlts of the election make it necessary to do so, 3y
permitting the strikers and their replacements to cast ballots, it is not to
be taken as a reitération of the doctrine set forth in In re Rudoloh Wurlitgzer
Company, 32 FLRB 163 upon which Seetion 9 (o) (3) of the amended Act has had
considerable impact, The Board indicated that it was merely using this tech~ |
nique to lay the basis for escertaining the active employment atatus of the
strikers and their replacoments.lB

The Board further stated that nothing in its direction of slectien
should be construed as indicating that it has vrejudged in any respect any of
the questions which may be drawn into lssue by a challenge to the elizibility
of voters, such as whether z new employee is a permanent replacement, a
striker has been validly replaced or whether an employee's position no longer
exists by reason of its permanent discontinuance for economic reasons,

During the election held at the Pipe Machinery Company, seventy-four
ballots were challenged, Forty-three were those of preestrike emplovees who
had returned to ﬂnrk. They were challenged on the ground that they were

temporary ampiayaas. Mllots of certain replecements and pre-strike employees

13 3ee also In re H, 0. G&nfield,egggggz 76 HLRB 92; In re Coloni-

M Hardwood Floor CEEOM! pany, 76 BLAD 150; In re Bras Mills Inc., 77 FLRB 1533
n_re Howe-Jordan ture Company, A1 ?LR?"?B
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were challenged on the ground that these workers would be replaced by strikers
having greater seniority.

At the hearing, reported in 79 NLEB 1322, the Company testified
that it had advised the strikers that if they did not return to work new
workers would be hired to fill the jobs awvailable., The applicants were told
that they would be hired as permanent and not as temporary employees., The
men hired testified that they had accepted permanent employment and planned
to continue working for the Company. In almost all instances these employees
had, in their previcus employment, engaged in the same or similar work as that
for which they were hired and were recruited from the geographical area in
vhich the plant is located.

~ There was no showing that any of the individuals on strike ever made
an unconditional application for reinstatement. The Board held that the ree
élacamant workers were hired as permanent employees, that they are eligible to
vote, that the strikers are not entitled to reinstatement, and therefore, are
not eiigihle to vote. The contention that certain strikers are entitled to
vote becasue they have greater seniority than either the replacements or em-
ployees who abandoned the strike and returned to work is without merit, Senion
ity is irrelevant in the determination pf which employees are entitled to votel

In its decision the Board stated

Bection 9 (c¢) (3) places no limitation on the right to strike although
it may indeed discourage its exercise in some situations by denying the
franchise to those strikers who lose their rights to reinstatement. The
intervenor asserts that this places such hazards upon the exercise of the
right to strike as to make the guarantee of that right in Section 13 of

the Act a nullity, This contention, being directed to the desirability
of the amendment contained in Section 9 (e) (3), should be directed to
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the Congtess and not to this Board,
It is the duty of the Board to administer the law as written, not to pass

upon the wisdom of its provisions. Matter of National Maritime Union of
America, 78 NLRB 971.
For the purpose of determining eligibility to vote in National Labor
Relations Board elections, a strike is assumed to be an economic one where no
unfair labor practice case involving the parties is before the National Labor
Relations Board.

The ruling in the Pipe Machinery case, 76 NLRB 37, is controlling
eéen though the strike occurred after the Bpard directed an election and estab=

lished an eligibility date, In re Rowe~Jordan Purniture Corporation, 81 NLRB

28,

Eligibility of strikers to vote in a representation election under
the amended Act does not depend only upon whether they are employses within
the meaning of the Act, but rather upon whether they are entitled to reinstate-

ment., Thus the rules which govern the eligibility of employees for reinstate-

ment govern the eligibility of employees to vote. In re Belmont Radio Corp.,
83 NLRB 5,




CHAPTER V
ELIGISILITY NOW DETERMINED BY REINSTATEMENT

The Supreme Court of the United States passed on the question of
the reinstatement of employees in NLRB v. Mackay Radio and Telegraph Company

(1938), 30L U.S. 333, 58 8, Ct. 90L. A union of telegraphers seeking recogni-
tion as collective bargaining representatives cslled a strike in San Franeisco,

The Company replaced the strikers with men from other cities to whom it offer-
ed permanent jobs, There was no evidence of an unfair labor practice before
the strike. After the strike failed, the Company offered jobs back to all but
five of the strikers. The Boerd found that by refusing to reinstate the five
men in question, thereby discharging the said employees, the employer commit-
ted an unfair labor prectice, The Doard ordered reinstatement,

The Supreme Court in ite decision held that umder the findings the
strike was a conssouence of, or in comnection with, a current labor dispute as
dofinsd in Section 2 (9) of the Act, The strikers remained employess under
Section 2 (3) of the Act which defines an employee as one "whose work has
ceased as a consequence of, or in connection with, any current labor dispute
or because of any unfair labor practice, , . ." As employees they were pro-
tected \inder the Act against unfalir labor practices,

It was not an unfair labor practice for the Company to replace the
striking employees with others in an effort to carry on the business., Although

21
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Section 13 prfovides that "Nothing in this Act shall be construed so as to in-
terfere with or impede or diminish in any way the right to strike," the
Supreme Court stated it does not follow that the employer, zuilty of no act
denounced by the statute, has lost the right to protect and continue his busi-
ness by filling places left va&ant by the strikers,

The employer is not bound to displace men hired to take the strikers'
places in order to provide positions for economic strikers, It is not an une
fair labor practice to reinstate only s0 many oi‘ the strikers as there are
places remaining to he filled. But the contention is thal the employer dise
eriminated in reinstating atriking employees by refusing to rehire certain men
for the reason that they had been sctive in the union, Section 8§ of the Act
holds that it is an unfair labor practise for the employer to interfere with,
restrain or coerce employeses exercising their right to form, Jjoin or assist
labor organisations, to engage in conesrted ectivitles for the purposes of
collective bargeining or for an employer to discriminate in regard to hire or
temure of employment by discouraging membership in any labor organisation,

There was evidence that several of the five men in question were
told their union activites made them undesirable to their employer. The Board
found that the Company discriminated against the five on account of their
union activity., This is an unfair labor practice, The Company might have
refused reinstatement on the ground of gkill or ability, It 4id not., The

five members are entitled to reinstatement with back pay.n’

1 See also NLRB v, Lettie Lee, Inc., 1LO P, 2nd 213 (C.C.A. 7,

19L3).
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A dstinction 15 made between economic strikers and unfair labor
practice strikers. The latter are employees engaged in & strike caused or
prolonged by an unfair labor practice of the employer, Hoonomic strikers have
no right té reinstatement if the employer has hired replacements before the
strikers unconditionally apply for reinstatement, If the employer has not
hired replacements before such time, he is under no unconditional obligation
to reinstate them, He may refuse to reinstate, Just as he may refuse to re-
hire or reinstate other workera, so long as the refusal is not based on anti-
union discrimination or to discourage employee participation in strikes, The
employer my refuse to reinstate an economic striker if his Job no longer
exists as a result of technological advances or economic conditions, BHut the
refusal may not be based on union activity. The right of an economic striker
is like that of other employees; the right not to be diseriminated against
becsuse of union activity or participation in lawful concerted activity. In
re National Grinding Wheel Company, 75 NLRB 905; In re Old Life Line Insurance
Company, 96 SLRB LSL and In re Colonial Shirt Company, 96 HLRB 711,

Refusal to reemploy striking employees who aﬁrike bacause of an une

fair labor practice, or whose strike was preolonged by an unfair labor practice,
and who have not been guiliy of illegal acts such as violence, has generally
been held to violate the Act where positions are awvailable or could be made
available by the discharge of sirive replacements. Refusal to reinstate
because of the strikers' participation in the strike has been held to be dis-
criminatory. NLRB v, Creater New York Broadeasting Corporation, 147 F, 2nd

337 (C.C.A. 2, 19L5).
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hpioms guilty of unlawful conduct during a strike, even where
the strike is occasioned by the employer's unfair labor practices, forfeit the
protection afforded strikers by the Act. Thus, where employees take and re-
fuse to relinquish possession of the plant, the employer is justified in dis-
charging them. DTenial of the %oard order of reinstatement was proper, NLRB

¥, Tansteel Metallurzieal Corporation (1939), 306 V.S, 2L0,

An employer may refuse reinstatement to economic strikers who pare
ticipeate in mass pleketing (provided he has formelly discharged them), The
National Labor Relations Board so ruled in the case of In re Internationsl

Nickel Company, 77 NLEB No, 39. The faots were that strikers assembled bLe-
tween fifty-one and one hundred pickets near each of the two plants'! entrances,
When supervisors reported for duty, they were sdvised that no one was permit-
ted to enter the plant except the general mesnager and the production PENAZOr,
Supervisors who were on duty when the strike started were told that they would
not be sble to get hack into the plant, if they went out.

It was held that the supervisors were actually barred by an implied
threat of violence, They were faced with a clear and present danger of bodily
harm 1f they elected to enter the plant, The conduet went beyond pesceful pere
suasion and constituted concerted activity not protected by the Act. In re

International Nickel Company, 77 NLEB no, 39.

Fmployees on strike to force an employer tec pay higher wages or
otherwise change workinz conditions are generally entitled to reinstatement
upon application unless they have been replaced by new employees during the
strike, In re Flectric Autoe-lite Company, RO HLRS 1601, However, if they go
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out on strike in viclation of their union contract, they are not entitled to
reingtatenent and the employer can refuse to reinstate them as long as the
employer did not breach the contract, or did not commit an unfair labor prac-
tice, and the d&lscharge is based on the illegal strike and not because of

their union activity., In re Joseph Dyson snd Sons, Inc,., 72 HLRB LLS,

' Participation in a sirike conducted in an unlawful manner does not
work an automatic termination of employment, The employer must take the posi-
tive step of discharging or refusing to reinstate such strikers, Stewart
Die Casting Corp, v, NLRB, 11L P, 24 8L9 (C.C.t. 7, 1940). Morsover, strikers
who do not participate in or abet the unlawful conduct do not forfelt their

rights under the Act, »

The relative rights of a striker are dependent upon whether the
strike is one caused by economic conditions or by an unfalr labor practice of
the employer, The Board has held that strikes must be presumed to be economic
a3 distinguished from unfair labor practice strikes unless they are found by
the Board to have been caused by the unfalir labor practicss of the employer
in question, 4n initial finding that a strike was ceused by an unfair labor
practice may be made only in unfair labor practice proceedings, The Board may
not review the General Counsel's administrative dismisaals of unfair labor
practice charges, regardless of the grounds for his sction, The Board has no
choice then, but to find that the strike was an economic one, In re Times
Square Storea, 79 NLRB 361, Though a strike initially may be caused by a dis-
pute over economic conditions, sction of the employer may convert it into an
unfair labor practice strike and the strikers will have greater protection,
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especi#lly régarding reinstatement, under the terms of the Act. An economic
strike is converted into an unfair labor praética strike by the commission of
an unfair labor practice which prélongs or aggravates the strike. If this
occurs, reinstatement of strikers replaced by new workers will depend upon
whether the conversion is held to the commission of the operative unfair labor
practice.ls ,

The Court of Appeals for the Seventh (iiz'(mfd'.:"’5 has held that the
enployer is not bound to discharge replacements permanently hired before the
commission of the unfair iabor practice. The court relied on the language in
the Mackay casel! wherein it is stated that it is not an unfair labor practice
| for the employer to hire replacements in an effort to carry on his business.
The employer is not bound to discharge the newly hired in order to create
places for economic strikers upon their election to resume their employment.
The Qircuit Court's decision is of doubtful value since the Court failed to
make the distinction that in the Mackay case the employer offered to reinstate
all but five of the strikers, and in addition the Board found that the refusal
to reinstate was Lased on the union activity of the five who, therefore, were
entitled to reinstatement. There was no question in the Mackay case as to the
retroactive conversion of the strike nor any question as to the discharge of

replacenents in order to make room for economic strikers which was the con-

15 ‘tReinstatement Rightannconversion of an Economic Strike into an
Unfair Labor Practice Strike," Columbla Law Review, 51, 7, 856.

16 NIRB v, Iichtner Publishing Corp., 11k F. 2d 621 (C.A.A. 7, 19LO

17 NIRB v. Mackay Radio and Telegraph Company, 30k U.S. 333.
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trolling issué before the Circuit Court.

The NIRBL® and the Circuit Courts of Appeal for the Secondl9 and the
Fifth Circuits?C have held that if an employer commits an unfair labor practicel
which prolongs or aggravates an economic strike, he is in the same position he
would have been if the unfair labor practice caused the strike in the first
place. He must reinstate all the strikera upon their application even if rew
instatement requires the discharge of the replacement workers.

This view that the conversion is operative from the very inception
of the strike seems to be in accord with the poliecy of the Act to eliminate
obstructions to the flow of commerce, to encourage the practice and procedure
of collective bargaining and to protect the concerted activity of the workers.
Men on strike remain employees under Section 2 (3) of the Act. They are pro-
tected in concerted activity by Section 13 which provides that nothing in the
Act, except as specifically provided therein, shall be construed so as "to
interfere with or impede or diminish in any way the right to strike." On the
other hand, the Act affirmatively cmounces unfair labor practices. Labor and

management, disputes should be settled without the use of unfair labor practices

18 In re Cathey Lumber Company, 86 NIRB 157.

19 NIRB v. Remington Rand Inc., 130 F. 2d 919 (C.C.A. 2, 1942).

20 HIRB v. croﬂky Chemicals Iﬂc., 188 F. 2d 91 (CvCuAa 5’ 1951)-




CHAPTER VI
PROPOSALS FOR REVISION BEFORS THE SIGHTY-THIRD CORGRESS

The provision that economic strikers who are replaced will not be
entitled to f’uﬁe can bae 2 real blow to the union. It is resigmed to weaken
substantially the practical value of the strike, and 4t would seem to place 2
real premium on obstinate conduct by the employer, expecially when considered
with other amendments in the Act. When the union demands that it be treated
|28 the bargaining representative of the employees, the employer could provoke
a strike by unreasonable conduct and refuse to bargain with the union. Strike-
replacenents would be hired by the employer; this has been made easier by Sec-
tion 8 (b) (1) of the Act which prohibits coercion of employees by the union.
The employer could then petition for an eleciion in accordance with the right
granted to him Ly Section 9 (¢) (1) (B)s Assuming that non-strikers would vote|
against the union, the employer need hire only a sufficient number of replace-
ments to glve him a total of Lifty-cne percent of the votes The almosi ceriain
result in such a situation would be the failure of the union to obtain & major-
ity vote. The Board would be powbrless under Section § {c) (3) of the Act to
direct another election in the same unit for a year, oven if during that pmﬂiodq
the union actually becomes the majority representative of the warkera.2l

21 Charles Gregory and Harold Kats, Labor lLaw: Cases, Materials
and Comments, Virginia, 1948, 910. ‘
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Moreover, by Baction 8 (b) (L) (B) it would be an unfair labor practice for
any other labor organization to assist the union in its attempt to secure
recognition in absence of certification of the latter union by the Board,
This operates in effect to psnalize the union for not having safeguarded ite
self with certification prior to the strike. Proper strategy, however, may
call for a strike pather than the long drawn out procedure refore the Board.22
The same strategy on the part of the employer could result in the loss of bare
gaining representative status for the union in the event of a sitrike over con-
tract terms, providing sn alection was not held within the preceding ‘hwelm-
month period.
To give to the employer the meang whereby he may disrupt the unionts

majority representation is to give him powerful inducement not to seittls the .
strike, but rather to prolong it. The Senate in its =adinority report on the
Taft~Hartley Anendments, siressed this when discusasing the provision regarding
eligibility to vote: 23

We deem it higt_xly'h'unmm&le, because i1 enables an employer to secure

the rejection %f an established bargaining agent at the very time that

the public interest makes it practically urgent that collective bargaining

continmie. . . . Anti-union employers are thus encouraged to refuse settlew

ment of dlsputes in order to bring about strikes and thereby secure the

defeat of the collective bargaining representative. ¥e can think of few

provisions in this bill betiter caloulatad to produce and prolong strife

and to defeat collective Largaining.

Hepresentative Madden of Indiana speaking vefore the House of Repre-

sentatives of the United States stated that Section 9 (e) (3) is particularly

22 "Right to Vote During an Hconomic Strike," Univerasity of
Chicago Law Review, XVI, 19L8-h9, 537-5hk.

23 Sonate Minority Report Number 105, Part 2 on Sonate Bill 1126,
Eightieth Congress, Flrst Session, 19h7.
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vicious since &n employer may file a petition for an election or have one
‘£iled by one or more employees in order to obtaln the rejection of the bar-
gaining agont "at the very time that the public interest makes 1t partioularly
urgent that collsctive hargaining continue,#2h

Senator Robm Ae Taft, principal author of the TafteHartley, recopg-
nising the inequities and danger in the reinstatament provision, introduced
dnring the sarly days of the Bighty~Third Congress, an smendwent deleting that
part ¢f Section 9 (8) (3) relating to the slizibility of strikers to vote. He
gave as his reason for the proposed amendment the fact that it may be used as
av'm;ms againad undons 22 During wﬁa&s of full employemsnt 1% probsbly ie
m‘ so effective, but if there was very considerable unomployment, it ﬁa&sﬁm be
hamm.s Aa eimilar b1l was introduced bsr Senator Taft in 192&‘;?, but 4t never
was snacted into law,

This action was endorsed by Prasidant Sisenhower, it the convention
of the American Fedaration of lLabar in Ssptember, 1952, he stated that the law
*might bs used to break unions. That mst be changede America wanta no law
lcensing uwnionetusting, Heithor do 1.” To this, Walter P. Beuther, Fresident
of the Congress of Industrial Organisations, stated that the CIO says "imen."20

Considerable mtimmm givan vafore tha Senate Comi%;w on labor

2L Compressional Record, Wewse, 93 Congreasional Racord 6537,
m h, 19’#?' ’ ’ '

25 Hearings Before the Committse on Labor and Public Welfare,
United States Senate, Lighty~Third Congress, Fivet Session on Proposed Revie
sions of the labor Uanagemsnt Relations Act of 1947, L3.

26 Ibid., 370.
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and Public Welfare during the hearings on the proposed amendments to the Labor
Management Relations Act. Much was said about the eligibility of s‘trikers to
vote.

Mre Powell C. Orover, representing the United States .Shamber of
Commerce, stated that the proposal to strike from the Act the eligibility
section rested upon inconsistency. It leaves intact the rule that the employ-
er may hire roplacements for economic strikers, mi at the same time it allows
the sharing of the voting rights which are inherent in the employee status
with individuals whose employee status has boen terminated within the terms of
the governing law. If the right of the employer 4o replace sirikers is to have
any meaning, then the bargaining representative should be determined by those
who are employses and not by those who were.2!

Employers who seek retention of the present rule proceed on the
thecry that replaced strikers are no longer employees. Section 2 (3) of the
Aot specifioally states that the term Y"employee® ahail include "any individual
prhose work has ceased &3 a consequence of, w in connection with, any current
labor dispute.® Strikers are employess and are protected as such within the
terms of the Act. If repluaced, they then lose the right to wvote for the bar-
Jgai,nin,g; representative, tut they still are employess.

' Mre. W, J, MeGlll, General Manager, Industrial and Public Relations,
Jstandard 01l Company (Indiana), offered a rebtuttal to the contention that the
rligibility section of the Tafi-Hartley Act is a unionebusting provision:

The provision of the aci under consideration has been referred to as a

27 Ibid., 170.
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unionebating provision, Obviously, it can have no application if there
is no strike. The union itself determines whether or not there is a
strike. The posaibility of sconomic strikers being replaced by other
employees is & known, normal and fair risk inherent in striking. I? that
results in loss of majority status by the striking union, there is no
escaping the fact that 1% is the union that busts itself by its strike,
The risk of thus losing its majordty status is not beyond the control of
the atriking union. Even the risk of replacements is not beyond the
unionts control. The hiring of replacements by the employer (which must
be done undsr no nore favorable conditions than havs been offered to the
union) should indicate the union's error in Jjudgment in setting its dew
mands. At such point, or ai any othor time, the union capn lmmediately
stop all further rsplacements by calling off the strike,2

This approach is unrealistic and unsound. It is not the strike that
results in the loss of bargaining representation. HNeither is the right of the
employer to hire replacements directly the cause. Rather, it i3 the Taftw
Hartley Amendment disf{ranchising the striker which brings about the undesired
ends It is for this principal reason that Senator Taft and President
Eisenhower seek the change.

George Heany, President of the American Federation of Labor, speak-
ing vefore the Sonate Qammittae on labor and Public Welfare during the heare
inge on the amendments to the Tafteflartley Act gave a concise statement as to
the proper relationship between the government and the workers in the field
of industrial relations:

Labor's basic purpose in industrial relations i1s to make sure that men
and women whose livelihood depends on wapges can, through thsir own mutual
effort, safeguard the standards of their pay, their job status and their
working conditions through binding amreements with their employers. Vork-
ing people lock to their govermment to hold inviolate thelr rights of
selfworganigation and collective bargaining. To give these human rights
full effect and full meaning and to harmonize them with their property

rights and management prerogatives of business, as well as with the welw
fars of the whole community, must likewise be the guiding aim of the

28 Ibids, 235
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government of a free nation.2?

James B. Cavey, President of the International Union of Electrical,
Radio and Hachine Workers, CIQ, presented an intelligent discussion for the
repesl of the pressnt provision. He stated that there stlll remain powerful
employers who atterpd to justify the present harsh rule, despite condemmation
from ﬁépnnsible and autheritative gources. The employers nmaintain that union
rsp@cnmtivas seaking repeal are "guilty of agitation based on exaggeration
and miainformtiom”:’g . |

The Supreme Court in the decision of HLEB v. Hackay Radic and Telew
graph Company, 30h U.S. 333, 58 5. Ct. 90k, held that the employer was prive
ileged to refuse itc reinstate economic gtrikers to the axtent that replacements|

had been hired during the strike. The right of the employer to replace strikerpy
testified Mr. Carey, does not "require disfranchising them during the strike.
To deny that a striker has an interest in reemployment, esven though he may havel
besn replaced by a sirikebreaker, distorts the facts of industrial 1ife. It ig
the presence of such an interest, rather than the avallability of a specific
job, which should determine whether a striker is eligible to vote.,"1 Allow-
ing strikers and their replacements to vote does not result in inconsistency
as was pointed out by the National Labor Relations Board. In re Jurlitzer
Company, 32 NIRB 163. |

Mr, bamy then pointed out that strikers remain employees and that

W«.\
/é\ﬁ‘a TQWE@.
29 Ibid., 203h. (" Lo A
30 Ibid., 1855. "\ INIVERSITY

31 Indd. “Lygrart




3k
employers seek retention of the present rule so that they have an easy method

of ending strikes:

Callously to deny that strikers have an interest in their jobes means a
return to the ocutworn notion of a strike as an illegal conspiracy. Repu~
diation of the right of strikers to vote stems from a strikebreaking
philosophy, directly contrary to that in Section 2 (3) of the act which
recognizes that a striker remains an employee.

In practice, those who would deprive sirikers of their status as employees
intend to force setilement of 21l disputes on the employer's terms. They
mean that strikes must result in acceptance of the employer's offer or in
dgestruction of the strike and the union itself. They mean that strikers
should be regarded as economic and social cutcasts, who must endure pun—
ishment for having dared to take collective action against their employers.

We say a worker who strikes so that his family can eat and live satisfac-
torily must not be condemned to total loss of employee status. There can
be no question aboubt the vital and substantial character of the relatione
ship between the stiriker and his employment. It is the strikebreaker
whose attachment to the job is notoriously tenmuous. If anyone should be
ineligible to vote it should be the strikebreaker and not the striker,
who by the very fact that he is striking demonsirates his tie to the enter
prise where he has been working and desires to continue to work. At the
very least, however, the fair and prompt settlement of industrial disputes
requires rejection of the medieval notion advanced by emgloyars who want
to keep available an easy method for breaking a strike.>

¥

Fairness and justice require enactment of the proposal to allow eco~-
nomic strikers to vote in the selection of the bargaining representative., The
right to strike guaranteed by the Act would have real meaning. It would also

make for expsditious settlement of industrial disputes.

32 Ibid.
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