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CHAPTER 1
INTRODUCTIOR

There is, perhaps, no other subject of legislative effort that
has brought together & wider range of American interest than that of child
Babor. llany reasons explain this specisl interest. One is the faclt that
bhild labor being hazardoue has led to mumerous investigations throughout
bhe years which have showned evidence of heart desease, throat and respera-
ory infections and other unhealthy conditions among children who work.l
From the angle of the sociclogist, psychologiet and the moralist,

hild labor is viswed as breaking femlly ties and weakening the social and

oral control exerted by the parents. Studies conducted by the Children's
ureau, the Unitad States Department of Labor and the National Child lLabor
oxmittee of the surroundings of both urban and rural child workers have
gepeatedly disclosed that thelr environment are of ttimes conducive to

2
foughness, crudeness, harshnese and in meny cases actual delinquency,

1 For further sxtensive discussion of unheslthy and dangerous
nditions of child labor, see Grace Abbott, "Some Twentieth Century Reports

The Employment of Children," The Child and The Stste, Chiocago, University
Chicage Press, 1938, pp. 358404,

2 For detail accounts, see Gertrude F. Zimand, Child lLabor Facts,
tionsl Child Lebor Committee, New York, 1940, pp.12-26; also, United
etes Department of Labor, Bureau of Labor Standarde, They Work While You
8y , Bulletin No. 124, 1950.
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Thie removal of the child from his home at the important years
of his 1ife, that is, his formative years, tends to create a lack of re-
gpect for normal controls at a time when children need such reguletion.

soreover, from the viewpoint of the educator, child lsbor and
poor school attendsnce is recognized as going hand in hend., This fact is
substantiatec by reports from stetss with the poorest school attendance
¢het show that they are the same stetes with the largest proportion of eme
ployed child 1abor-5

From the economic and labor viewpoint, it also permits what might
be described as unfeir compstition with adult labor. This may result in
extensive unemployment of adults or in their employment under working cone
ditions that are lses satisfactory than they would otherwise be.

In recognition of thess various condiderations and interests in
the problen of child lebor, the govermmemt has set some limitetions on
standards for child labore The main emphasis lying in the premise that
children are to be restricted in their participation in labor markets in
order that their health, their better social and moral adjustment, and their

aducation mey increase their worthy contribution in later lifs.

% Children's Buresu, ""hild Labor Facts and Figures,® United
States Department of Labor, 1930, Publicetion No. 197, pp.22-23,
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The purpose of this thesis is to investigate the hiatoric;i nevew
ment that necessitated these goals and finally faderal protective child
jabor legislation. In such & manner then has this thesis been preparsd by
¢ntroducing first the early history of child labor in Englandy rise of the
problem in the United states; a brief axplanation of the government's rols
in vrotection of the child; a complete chapter on earlier attempts and fail-
ures made by the Federal Govermment to control child labor; snd an investii-
gation of the successful Fair Labor Standapds Act, the Walsh~Healey Act, and
the Sugar Aot of 1938; and finally the sumrary and conclusionss These have
been mentioned and investigated becauss ths author feels that they have all

had an influence on the smployment of children.

DEFINITION OF CHILD LABOR

rroblems have bsen encountered in the definition of child lebor
and a8 a result no esingle age group can be specifically designeted as "ehild

lebore" The following are some of the definitions that have been offered.

Mre Fuller in his_Child Labor and The Constitution explains ohild

labor as:

esoaniy work of children which interferes with health and normel
development (mental as well ac physical health and development),
which prevents or balks the legitimate expression of the child's
natural instincts and desires, which deprives him of proper
opportunity for play and for schooling, and of sducation notaonly
through formal and wholesome play but through suitable work.

4 Reymond @. Puller, Child Labor and The Conetitution, New York,
Crowsll Coe, 1925, Pe 5o
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¥iss Lucy Manning hes much of the ssme mesning in her definition

of ohild labore She states:

child lebor is the employment of boye and girls when they sre too young
for hire or when thay ars auployed at jobs unsuitable or unsafe for
children of their ages, or under conditions injurious to their welfare.
It ic any employment, that robs them of their rightful heritege of a
chance for healthful devslopment, full sducatlional opportunitiss, and
necesszary playtime, It does not mean the school activities of boyse

and girls nor does it include their home chores and dutiea.5

The Encyoclopsedia Americans explains child labor as followss

+»sChild labor is diffioult to define beccuse what is regarded as labor
in one cormunity or under certain conditions is often not so regarded
in other communities or under other conditions, neithsr is there agree=
ment a2 to the length of childhood, The definition of the term depends
upon the state of public opinfon and upon the crystilization of bhat
opinion in the form of rastriotive and constructive measuras for the
bensfit of children. In ths early days of the movenent in fIngland to
protect children from economic exploitation, the tem was understcod
to apply only to the employment of very young ehildren in millas and
mines. Gradually its epplication was broadened to include the work of
children in many other eatablishments and occupations and the minimum
ere limit for employment wes raised. Today in the United Stetes, not
only the erployment of children by merchants, memifacturers, and mime

o operators is considered as child labor, but elso independent activity
of boys and girls for gain, as in the so~cliled satreet trades of newse
papser selling, bootblecking and peddligg, in which the child is vir-
tually in businsss on his own account.

For all practicel purposes, the regular work of those in the labor
force eaventeen years of age and under mey be regarded as child labor. Such

work has been generally accepted as being lebor that caused irreparable ine

5 Luoy Menning,"Why Child Labor Laws?®, United States Dept. of
Labor, Buresu of Labor Standsrds, Bulletin No. 96, 1048,

6 The Encyclopedis Americana, "Child Labor", Edward N. Cladpper,
Americans Corp., New York, 1555, Pe 461,
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jury to both children snd society. Not only are the bodies and minds of
thess youngsters stunted but crime, violence, hatred, immorslity, snd &ll
other such socisl evils are fostersd, leading to productive efficiency

thet is considerably lessened at & time when such efficiency should be at

its peake

PROGRESE TOWARD PREVENTIOR OF CHILD LABOR

The aexplolitation of children first became prominent with the
rapid industriel changes and by mamfacturers whose primary objective was
excessive profits no metter what mesne were to be used, This above =2ll
other resssons sesme to be the one evil thet necessitated protection for
the child. Both public end private agencies endeavored te put & law inte
sffect that would not only free the children from this industrial exploita-
tion but which would also give them grester onpertunities for education
snd play. One such organization has been the ¥ational Child Lebor Com=-
mittee organized in 1904 to investigate the labor of children, resport the
sbusees, and to promote faderal protective child labor legislation.

However, progress was slow on the part of the federal govermment
%o protect children. On two occassions laws passed in 1916 and 1919 were
declared unconstitutional end an attempted amendment to the federal consti-
tution in 1924 also proved unsuc-essful. The successful efort to ragulste
child labor on = national basis was finally fulfillsd by the snactment of
the Fair Labor Standards Act in 1938 after a long history of attempts,

obstaclee and failures. The decision that declared the ssid Act constitue




6

tionﬂl? in 1941 has been most important in the history of efforts to control

Lpgld lebor on & federal level.

7 United Statss ve F» i Larby Lumber Compeny, %12 Us 100,
Februery 3, 1941l.




CHAPTER I1
ZARLY HISTORY OF CHILL LABOR
nd Lavelopme

8 a of Legis

LO

A. Historic Cond]

Although the labor of children was utilized under the domestic
system, it was not until the introduction of the labor saving device of
gachinery and its improvement in methods of production that we see the first
signs of distinctive evils in the labor of children.

w“ith the introduction of power mechinery in Englend during the
last quarter of the eighteenth century, employment of children incressed,
for now with mechinery, deftness rather than physical strength waa required;
therefors, lebor of children became, in meny cases, more pmductiva.]'

These evils of long hours, insuficlient wsges, over-exertion, lack
of educational opportunities, forced neglect of home duties, extremely poor
working conditions, and many others, bacame prevalent in the sarly fectories

and mines of England, reaching their greatest intensity in the nineteenth

century.

1 "Child Labor,® The New ég_gam&tioml Eneycloepaedia, New York,
Dodd Mead and Company, Vol. 5, p. 186, 1922,
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Engelﬂz in his book Condition of The Vorl Clses in “nelsnd in
Léﬂir and Marx§ in his Cepital, give an sbundence of testimony as to the
norrible conditions, physical, mental, and morel which prevailed in England

during this pericd.

The beginning of the present century (19th Century) found children of
five, and even of three years of ege, in England, working in factoriee
and brick yesrdsj women working underground in mines, harnessed with
mules to carts, drawving heavy loads; found the hours of labor whatever
the avarice of individusl milleowners might exect, were it thirteen,
or fifteen; found ne guards sbout the machinery to protect life and
1imb; found the alr of the factory fouler thag language can describe,
even could man ears bear to hear the story.
Pauper apprenticeship seems to have been the very first form under
which the evils ef child labor became sericus emough ae to call attention
to regulation by legislative restriction. From the peorhouses came Englands
large supply of child labor, where pauper children worked in the mills and
factories for a recompense of meintenancs. Because of large profits and
increased competition in this "new field" of labor, various mamufactures
inoreasad the hours of employment for their child workers, and decreased
the cost of food and shelter until there come intoc existence not only this

evil form of child lebor, but virtuelly "child slavery.”

2 Frederick Engels, in Eng
" zsiondon, Swan Somnenschein =nd Compeny, 1892, pp. ~177; 188-211;
3 Kerl Marx, Cepital, Chicago, Charles H, Kerr end Compeny, 1906,
PPe 241-248; 263-284; 391-K00§ 512; 715-7185 783-786;
Frencis A, Walker, Political Economy, New York, Henry Holt and
Mpany’ 18871 Po,’)&lp
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Haypufeactursrs and parish workhouses made agreements whereby thou=-
gands of children were deported to factory towns to work under dire condi-
tions and virtually became slaves., Hodder best describes this condition as:
4 horrible traffic had sprung up; child-jobbers scoured the country for
the purpose of purehasing children to sell them agein inte the bondege
of Pactory eleves. The weste of humen 14ifs in the manufactories to
which the children were consigned we simple frightful. Dey and night
the machinery was kept going; one gang of children working it by day,
and enother by night, while, in times of pressure, the same ghilﬂron
ware kept working day and night by remorselesss taskemasters.
It wes not uncommon to find children of five years of age working from
thirteen to sixteen hours e day, with barely sufficient food to keep them
alive and with no regerd to sanitary prlnclples.s
Thus it was becauss of pauper apprentices that in 1802 Sir Robert
Feel procured legislation, providing for twelve hours as constituting a day's
work.7 However, as the factory system developed, the method of epprentice~
ship was belng crowded out; steam wes substituted for water power; factories
wers being built in cities; and mechinery was constructed on a large scale.

Thus, as more work was being offered, a new phese of child labor arcse-~that

of wage~lasbor of children who worked at homes. Because the Act of 1802 did

5 Hodder, The Life and Work of The Seventh Earl of Shaftesbury,
London, Cassell and Compeny, 1886, Veol. II, p. 86,

6 "Child Labor," The New Internaticnal Encycleepsedis, p. 187,

7 Thomas 3. Adsms, and Helen L. Sumner, Labor Froblsms, New York,
Yacmillan Company, 1933, p. 22,
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not apply to these workers, new legisletion and investigation wes now to

pe considaered,

In 2 re ort of the mimtes of evidence, teken on April 25, 1816,
pefore the "Selact Comuittce on The State of The Children Hsployed in the
aqufactories of The United Kingdon," a physician testified that of approx-
jmately twenty-thres thoussnd factory hands examined, fourteen thousand
wore undar the age of eightaen.e Trom this investigation, alse disclosing
thet children of slx were found in the factoriss and fiftesn hours of laber
wac not uncomnon for these children, came the passaze of the Acts of 1819,
1825 and 1831. The Act of 1831 wes the only ons of the three Acts that was
enforced, anfl that on few vccasions.

The Act of 1810 forbade the employment of children under nine and
lizited the hours of work to twelve per day for those between nine and six
teen while ths Act of 1825 providad a halfeday holiday for childrem on
Ssturday. The Act of 1831 was the first big step taken in preventing night
work for children under twenty-ons. It also lowered the houre of work from
twslve to eleven.

It was & short time tharesfter, in 1833, that another governmental
investipgation of child lsbor showsd that there had baen 1ittle improvemsnt
[of conditions and that abuses ‘had spread to meny industries. Bscsuse of

this report, the Act of 1833 resulted. It provided for factory inspsction

8 Ibiéo, Pe 22,

400 9 Chambers Incycloepmedis, Oxford University, lNew York, 1950,
P 4o
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and school attendance,

Howovaer, it was not until 1842 that one of the most abusive in-
gustriss, that is, mining, finelly ceme under regulati»nalo

In 1848 the hours for children under thirteen were limited teo
five, to those setwesen thirteen end fifteen, to ten hours. This sct is,
according to the New Intermationel Ineyclospasdia , "Regarded es the basis
for all modern reguletion of child labor.‘ll

Batwesn 1860 and 1901 mumcrour factory acts were pasesd in cone
pnection with child labor which later wers extended to undustry.

So we pee in Ingland by 1901 bettsr conditione of work end health
although this was not the case umiversally. TFrom the Act of 191612 to the
Act of 193713 restrictions on child smployment were tightensd, £ forty-
eight hour week wees established, health and welfere provisions for children
were much improved, and the work of examing surgeéme wes greetly extended.
By 1940 fnglend and elmost all ‘uropeen nations had laws liriting the work-

ing day for children from sixz to eight hauraolk

10 It was Asesistant Commissioner Hormer's report on the employ~
nent of children in mines and factories one year later which led Elizabeth
Barrstt Browning to write her fsmous poem, "Tha COry of Children,™ which can
be found in the appendix. Grace Abbott, The Child end The State, Chlcago,
University of ‘hicrgo, Vol. I, 1938, ps 170.

11 Hew Intermetionsl Encyclopaedia, p. 187.

12 The Police, ractorkes, etc., ‘ct of 1916, Chambers Encyclopae~
die, p. 400,

13 Ibido’ De WQ

1k Columbie Fncyclopsedis, Second Edition, Columble University
Press, 1950, ps 377,
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The recent introduction of the five~day week and educstional
penefites to the young workers have come & long way in sstablishing s most

needed code of ethics for the smployment of children in England.15

B Rise of The Problem in The United Stetes.

The problem of child lebor in the United Steter arose from epprox-

imstely the same ceuses and followed much the sems lins of devslopment as
in inglend, it 1is well for us to distinguish some important differen-es.

To begin with, the pauper apprentice problem wes for sll prectical
purposes never confronted in the United States; women and girls were generale
ly not employad in mincs; from the expsrience of Fngland the United States
has profited as to the building and arranging of factories; industries that
exployed largs rumbers of children in England never flourished here; end
legislation got off to an earlier start in thie country than in England.16

However, Jernegan lists other differences. As to what made the
problem of child labor in the United States less acute then vwhat was Pound
in England, Jernegan states:

+«sothe sbundance of free land, the dominence of the domestic system
after the industrial revolution was well under way in the mother
country, the rather slow introduction of mechine processes inte

imericen industrial life, and the sbsence of %hs ssme peuper apprentice
problem thet England hed to contend against.l

15 Chembers Fncyclopaedis, Zducation Act of 1944, p. 400,

16 Adems, Lebor Problems, p. 25.

17 Hercus W. Jernegan, Laboring end Dependent Class in Colonial
Americs, Chiecego, University of Chicege, 1931
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In the Unitad States, the child lebor problem did not become really
gerious until the industriel expension in the first decade after the Civil
War. Nevertheless, shortly after child labor bscame entrenched as an accept-
ad labor policy of the sarly Ameriocan factories, the states using thelr po-
jice power placed certain restrictions on the lebor of children. In these
sfforts they wers upheld by the courts which persistently held that the child
stands to the etatss in the position of a ward to his guardian, and that, acte
ing as a guardlan, ths states may exercise reasonsbls supsrvision and control
over child 1nbor.m But, strsnge as it may seem, it was not the employment
conditione of children but their lack of education whioh caused the first
state law dealing with child labore. In 1813, Connecticut passed 2 lew which
raquired children in factories to be instructed in reading, writing end
arithmatie.lg Restrictions of hours, minimum age regulations and the like
followsd rather slowly. By 1879 thers were soven states which set a minimum
ages for child ampleyment,ao and twslve states which set mexirum hours of
vorke 23 a4 this time, chlldren of Massachusettes eipght to eleven, were found

22
working in factories elaven to fourteen hours daily. In New York and Penne

18 See, for instsnces Supreme Court of Orsgon in re 8tate v chorey,
48 Ore. 3963 86 Pec., 881 (1506).
19 FElizebeth L. Ctey, Begininge of Child Labor Legisletion in

Certain 3tatss, v. 90, Vol. VI of Heport on Conditions of women and Child
Wage Earners in The United States, Senate Documant No. 545, 61st Congress,

20 V¥illiem F. Ogburn, The Progress aend gg&%orgi&x of Child Labor
Legisletion, Columbis University Studies, 1912, Vol. 48, Part 2, Tebls 12, p.7

21 1Ibid., Tebles 30«34, pp. 108-113.

22 The New Internstionsl Mneyclopsedia, pn. 186-189.

Joud
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sylvania worse conditions existed. In South Carolina and North Ceroline
2
were found the largest percentages of child workers, ?
By 1899, twenty~-elght states had some type of lew protecting child
2

workers,ah and a total of nine had s minimum age of fourtsen years. How=

ever, prior to 1900, the child lsbor laws generally limited itself to those
enployed in memufacturing; fixed minimur ege at twelve; established ten
hours a dey a&s meximums contained vague requirements as to school atiendmnce

gnd literacy; snd as proof of the child's ege sccepted an affidavit by the

parent. 26

e. Sociel and Economic Implications.

The sccial and sconomic implicatione of child lsbor ocan never be
measured accurately. UHowaver, brisf mention can be mede as to the social
costs of child labor. Almost without fsil child lebor and poor school at-
tendance go together. In 1920, the fifteen states that reported the poorest
school attendance were the seme ones having the largest mmber of children
employed between the ages of ten and thirteen yenrn.27 Millis and Montgom-
sry report that:

When children leave school at an early age and seek gainful employment,
their opportunity for normal physiceal development and for the period

of play that is essential to wholesome development during adolascence
is curtailed. Normal femily 1life very often is disrupted.2®

2% Ibid., p. 186,

24 Ogburn, Uniformity of Child lebor Legielation, p. 54.

25 Ib~1d¢, Table 13’ P 71Q

26 John R. Comwons, History of labor in The United States, 1806~
1932, New York, Macmillan Compeny, Vel III, 1935, p. 405, ‘

27 United States Department of Labor, *Child Labor Pacte and Fig~

ures," children's Bursau, 1930, Publication No. 197, pp.22-23,
28 Millis and Montgomery, pe 417,
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Frequently, child workers ars apt to become juvenile delinguents

end public charges when repeatedly thrown into environments that are conduce

29

jye to harshneass, crudity, roughness, and disrespect, As Adams and Sumner

summerized these consaquences of child labors

The employment of children under fourtsen yesars of ege pasuperizes the
parents and enforces illiterscy upon the children. It i2 one of the

wost prolific causes of poverty, psuperism, vice, and crime in adult

years, and is, in fact, a grave menace to the peace and prosperity of
the soclel erder.

Rev. Cronin statad the problem of child labor as late as 1951 in-
dicating that meny children still work in occupations which endanger their
health, morals and sducational opportunitiss.

Work by children ls phyeically dangerous when it taxes their strength
and exposss them to sickness or, at least to a stunting of their normal
developments +..Child lebor is morally dengerous when performed in
surroundings which present umisual temptations to crime or vice, From
the moral viewpoint, indiscriminate mingling of young boys with older
w#orkers in factories would be generally unwise., ...Another drawback

to certn%g forms of child labor is the neglect of educstion which they
involve.

Thus we see that the effect of smployment upon the ohild's health
is common knowledge, When children enter industry at the crucial age peried
of thirteen to eighteen, at which time extensive and rapid physical and men~

tal changes are taking place, they not only hinder their chances of better

29 Dorothy ¥%. Burke, "Youth and Orime,"” Children's Buresu, United
States Department of Labor, Bullstin 196, 1930,

30 Adams and Sumner, Labor Froblems, 1905, p. £6.

31 Rev. John F. Cronin, Cetholic Social Primciples, rilwaukee,

Bruce Publishing Co., 1”1’ ps 325.
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earning power in later years, but they elso pay a price for physical incepe
ability, end more so, economic dependenca}z Not only have the many investie
getions showned that the children's wages were wretchedly low, but that they
worked under conditions which wers essily susceptible to s#unted growth, bad
porals and diseases

Howaver, the employment of young persons contimied end sometimes
was even approved by public opirden, It was in tha famous cotton mills of
ssmuel Slater, esteblished in 1806 thet children from seven to twelve were
enployed and it was Alexander Hamilton vwho approved of such practices because
he believed these enterprises would render children "more useful and more

early useful than they would otherwise Ifua..",'“t

b, The National Child Labor Committee.

Among the first groups to arocuse publiec opinion to the conditions

of child labor was the Netional Child Labor Committes, organized in 1904, A
. .

mesting was called in New York by several leading persomli‘hies’gf the local

child labor movements to attempt to consider forming & national organization.

32 Harry A. Millis end Royel I, Montgomery, Labora Propress and
Some Baeic Labor Problams, New York, McGraweHill Book Co., Vol I, 1938, p.417.
33 United States Department of Labor, "Child Labor in New Jersey,*®

W Publication 185, p. 59.
See Appendix for text of Hamilton's speech besfore the 13th

Congress. iiillie and Montgomery, Lsbors Progross and Problems, p. 422, 1938.
3% Such well=known personslities as Edgar G. Hurphy, chairman of

the Alabama Child Labor Committee, and FPelix Adler, Hrs. Florence Kellsy, and

Williewm H, Baldwin, Railroad President and members of the New York Child

Lebor Committes were present. Ja tional Child Lebor Procesdings, 1905, p. 153.
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I this mapner w:s the Hational Child Lebor Committsc formed, with Fellx Ade

Loz 88 sresident and Samusl McCure Lindsay, & profsssor of scciology at the

yndversity of Pennsylvania, as Sacretapry. Besides individual membership in

the newiy
mmarﬁ' Lsagu3, The General Federstion of Vomen's Clubs and The Americen

formed organization, such prominant national groups as the Natlonal

pederetion of Labor, cowoperated with the Hational Child Labor Comm&ttae.?’é
By 1910, twenty~five state and local child labor com:iittees, which repra-
sented twenty-two states, were co-operating in this new progran of the Na~

\lonal Child Labor Committees !

While undertaking the task of abolishing child labor in the United
states with moral zeal and definite plans, the Netional Child Lebor Committee
studied ohild labor lawsj published reports of investigatione; fostered obe
servance of child labor days in schools and shurche; distributed information
lesflets; organized lobbying activitiee in states where child lsbor bille
were being put before the legislature; =nd Lesusd s periodical, at firet
salled The Child Labor Bullstim, them after 1918, The Ameriosn Child.>"

At the very offset, the National Child labor Committee devised
standards for child labor legislation. Their model bill wes based on the
sombined faatures of the Massachusetis, New York and Illinois laws, but it

ws not until 1911 that it wae recommendsd to the states by the National

36 Commons, p. 408,
37 National Child Lebor Committee's sixth annual report, in
Nanels, Vol, 35, 1910, supplement.
Commons, p. 408,
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a

pference of Uniform State Laws.’g In essence, this bill provided for e
co

Imimum age ©
; eight~hour day; prohibitlon of night work frow seven p.r. o six s.m.;

£ fourteen for ewployment in mamifecturing end sivtern in mine

ing
and 8 dpcumentary proof of age.m Although some atstes had ona or two of

s ~receeding standards, no state in 1504 had 8 law fulfilling =1l five stan-

“rdﬂo

0o Yolume of Legislative A the States Prior to Federal Child
;,abo; lLegislotion.

In ths years from 1902 to the tima of the paszage of tha first

pedoral child labor law in 1916, the volume of legislative achievement wee
voluminous. In 1903 slone, of the elaven atateakl that rassed comprehensive
ohild lebor laws, fival‘z ware southern states which previously had no child
labor lsgislation.

Fortg~three states had snacted child labor legislation, either

aev laws or amendments, between 1902 snd 1909, However, in 19C0 tbera' were

#ill twenty~four states and the District of Columbia which hed no minimum

% DNatiomal Child Labor Committee, "Uniform Stete Child Labor
lavs, * Procecdinga of the seventh ennusl comvention, 1911, p. 17. Article
by A« T, Stovall of the Commission on Uniform State Laws.

Commons, pe. 409
41 Illinois, Yew York, Wiscomsin, Alabemm, Arkenees, North Caroli-
M, South Carolins, Texas, Virginie, Oregon, and Weshington, _United States
gy of Labor, "Child labor in The United States, * Vol. VI, Fart I,
lletin 52,1904, pp. 569-637.
g b2 Alebesna, Arkanses, Nerth Carolins, South Carolina, and Temas.
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4

.mbushed for euployment in faatoriea}?’ Only six states remained
[

o
thout such a standard in 19095.44 The pesk years in the snactuent of
ohild labor

respoctivelys enacted sither new child lsbor laws or modified thoss previ-
b6
Twentyw~five states took some action in this field in 1915.

laws ceme in 1911 and 1913 when thirty and thirty~cne stetes

“.1’ pﬂSBQdo
However, early legislation seems %o have besn far from adequate,

end above all, enforcement was extremely laxe Therefore, it was not surple-
iag thet industry beckoned children in incressing rumbers on through the
pineteenth century. From the table on pege twenty 1t cen be seen that it
was not until 1920 thet the volume of child lsbor decreesed,

It is noted that only 249,521 persons fourteen and fifteen years
of age, or 5.2 percent of those within thet age group, were gainfully em=-
pleyed in 1940, This 18 in comparison to 959, 555 or 30.9 percent at the
tarn of the century, and with 1,004,240 or 30.7 percent in 1910, when the
largest mmbser of child workers was reported by the United Btates Census.

The census of 1930 of geographical and occupational distribution

of young workers is very interesting end should be briefly mentioned. Thie

43 Ogburn, Table 12, p« Tle

44 cowmens, H%s_tm of labor, n. 409,
45 Ibids, ps 410,

M Ibidc, Pe '&'10.
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TABLE I
TITLDT N 14 AT 15 YRARD OLD IN TEE LASCR TORIE
1940, AND GAINFULLY OCCUPIED vmnmn o 12; AND 15
YTARS LT, 1900 TO 1930, BY SEX NI BY SEREST OF
POPULATION WITHIN THE AGE GROUP 14-.15‘
YRAR Gainful “orkers or Lsbor Fcrce‘ Ferzent of Total “opulation
within age group 1l4=15,
Taotal Mala Famolae Total iale TFemale
1900 999,555 678,724 280,831 3049 43,4  18.2
1910 1,004,249 744,109 350, 140 30.7 b4 19.8
1920 682,785 455,589 266,806 175 23.3 116
1930 431,790 298,482 133,308 9.2 12,6 5.8
1940 249,521 165,019 53,602 el 8.0 242

Census for all censuses prior to 1940¢
substituted for “gainful workers.®
Fopuletion, Vol III, 1940.

Source: Department of Comwerce goBureau of the Census; Sixteenth

Census Reports, Population; Vel. III, 1

* Note: The term "gainful workers® wesussd by the Bursau of

In 1940 the term "lsbor force® was
See page two of the Sixteenth Census,




y—

sensus gives sn extremely uneven picture of the distribution of child work-

21

ors smong the various states, It indicetes that only 1.3 percent of all
children between the ages of ten and fifteen years were gainfully employed
4n the East North Central group of states, (Ohie, Indisna, Illinois, Michi-
gan, ond Wisconsin), and only 1.4 percent in the thres Pacific states. In
ohio and Californis were found the lowest percenteges, 1.0 and 1.1 percent
respectively. Two extremes were prevalent; the states in the South Atlantic
division, where 915 pesrcent of the children were employed, and in the East
south Central Division, where 13.5 percent of child labor was employed., The
reason for the East South Centrel division having such a high percentage was
chisfly due to the largs mmber of child workers in cotton preduction. iiise-
issippi with 24,9 percent, Scuth Carolins with 18,% percent, Alabema with
17,5 percent end Georgle with 14,7 percent, were the states with the largest
&7

percentege of child vworkers.

The occupationsl]l distribution of children gainfully employed in
1920 and 1930 ie given in teble II on psge twenty-two. This table shows that
in 1930 more than seventy percent of the country's child workers were engaged
in agriculture where their employment was not generslly regulated or prohibit-
ed by state statutes., Howsver, the Feir Labor Standards Act of 1938 and
later smended in 1949 does contain provisions regulating this industry. Never-

theless, it must be rememberesd that this law is only for interstete commerce

47 Fifteenth Census of The United States, 1930, Vol. V, Populetion,
P 581-




TABLE II

NUMBER AND PERCENTAGE DISTRIBUTION, BY GENERAL DIVISION OF
0C"UPATIONS, OF CHILDREN 10 T0 15 YEARS OLD GAINFULLY 0C"US
PIED, IN THE UNITED STATES,1920 AND 1930.

General Divieion of Occupation 1920 v 19%0 ,
Percent of Percent of
Number child wke Namber child wkse
in the U.% in the U.S,
10"15 yrs. 10"15 yre.
of age. of age

Agrical‘kureu...-...uu..u.. 644,174 60.7 469'&97 7004

Forestry and fishingeescessess 2*472 0.2 1.562 0.2

Extraction of mineraleecsssces 7;191 0.7 1’18& 0.2

Memufacturing and mechenicel.. 185,652 17.5 68,266 10.2

Transportetion & communication 18,912 1.8 8,717 1.2

Trad@ecacecesscccesossnsssssos 65’72‘# 640 49'615 Te

Public servic@uissscsevsaiesnes lglﬁo 0.1 %5 ¢ 79 §

(not elsewhsre classified)

Professionsl 08rvicessursvrces 5.815 0.4 4,&44 0.7
Domestic and personal service... ’ Sel 46,146 6.9
Clerical ocoupationfesssssscacse 79'78‘“ 7+8 16'805 205

All occupationSesesescns 1,060,858 100,0 667,118 100.0

Pe 5'48-

Source: Fifteenth Census of the United States, Vol.V, Fopulastion,
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and doss not affect intrastate transactions, The children employsd in
sgriculture are very common in cotton and tobacco production of the asouth.
Although some of these children sre employed in home farm work, they aleo
are sonfronted with conditions that interfere with normel growth and educa-
tional opportunithes.

Another important aspect of the child labor problem in the states
prior to federal child labor legislation wae that of industrisl home~work.
#illie states that this constituted in some ways the most vicious form of
child labor.hg This type of work wes very conducive for the employment of
young children. As the Children'e Buresu reported: "those too young %o help
with the more diffiocult operations sssist with the simpler parts of the work.
Almost ons-fourth of the children included in the study by the Department of
Lebor wsre under ten years of age, and slmost four-fifths under fourteen, *20

One problam of ohild lsbor that cann-t be overlooked is that pere
taining to workers in the streets, The morsl and physieal environuent en-
compassing children selling newspapers or other such articles is not only
harmful but 1is said to be more conducive to vice and immorality then that
of children working in factoriee and stores. In addition, the majority of

48 1illle and Montgomery, Labors Progress and Problems, p.415.
49 1b’gda, P» ‘;26.
United States Department of Labor, "Child Labor in New Jersey"

"hi;d;ag'a Bureau, Publication No. 185, p.58.
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the state laws fall short of dealing asdequately with this particular phase
of the ehild lebor problem,

The average ags of the street worker is well under the average
age of the ohild working in the factory; his hours are longer; night work
4 prevalent snd his wages are meager end uncartain.sl

Transient youths pressnted esnother rise of the labor problem in
the United States. Although there is no accurate informetion as to the
mmber of boys who left their homee and for what remsons, a study in 1932
by the United States Children's Bureau on the conditions relative to tran-
gient boys under twenty-one revealed that the mumber of wandering yocuths
was several times greater during the depression yesrs than sever befors.

These bpys also constituted an acute soocial problem. However, it
was not until the fe’eral government promoted ths Civilien Conservation
Corps, that largzs mumbers of these youthe were adesguately provided. Not
only was there a breaking of morale upon ths youths, but the hebits of shift4
leasness and instability endangersed their physical and moral growth leaving
& vecuity upon thousands of lives that otherwiss should be at the peak of

their productivity.

51 United Stetes Children's Buresu, "Children Engaged in News~
Paper and ilagazine Selling and Delivering," Fublication No. 227, 19%4.
52 United States Bureau of Labor Statistice, "Hendbook of Labor

Statistics," United States Children's Buresu, Bullstin 616, 1936, vp.h2-il,




25

d governuent's Tole in Child Labor,
TRp--AL S ————

tes in all labor disputes and labor problams, thes povernment as
the represertative of the general public cannot remén indifferent to child
upuyment' The waste and suffering which the employment of children en-
gails compels the govermment to teke cognizance of the problem and in many
eases 0 interfere sctively. No goverrment haos ever adopted a complete
pands=-off pollcy in labor disputes, end justly so should it not edopt such
s policy to child labor,

The extent to which the govermment should interfere with the eme
ployment of children ie debatable, however, some degree of govermmental ine
tervention is necessary and ineviteble. The federal congress snd the seve
eral state legislatures heve enacted laws which set forth soms of the rules
vhich employers must observe. Both the state and federal government have
sought to preserve order, not always very sffectively, in the employment
of minors and have endeavored to prevent and adjust such troubles, However,
wpon the governmwent hes fallen much of the burdsn of enforcing child labor
legislation.

Nevaerthelasss, whenever there ies govermental intervention you
will find a grest desl of criticism. There are those who are satisfied with
the manner in which the several govermments in the country have dealt with
the problem and dismetrically ovnposed are those who ssy that it is difficult
% find anything to which we cen point with pride in our handling of the

_ohild labor problems And the latter group believes that we have not gone
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4

sar enouzh in this country in placing restrictions upon child labor.

Although the general public mey kmow little sbout the subject and
pardly reallzce the problems that it presente, the govermment, on the other
pand, not enly knows that the relation of govermment to child labor problems
presents & serious public question, but they are constantly confronted with
this problem in one phase or another,

Tederal legislatien is ncecessary and important, because states rege
ulation of child lsbor i3 not adequets. Not only are state lawe inddsquats,
put there is a confusing lack of uniformity. A baslc reason for this irreg-
ularity of variely of state laws and snfeorcement is the anxiety of businessw
zen and officials in one state to retain a labor-cost advantage over compet~
ing states, Oenerally, the laws rsgulating child labor are too low, that is,
some states still permit work below the age of fourteen; an excessive number
of hours of work a day; or night workse Therefors, felsral standards must
be sst up to rasgulate such npractices along with regulation for the backiard
states. In mumerous instsnces, state laws are not effectively enforced. Local
suthorities find it more difficult to enforce state laws rather then federal
laws. This can be rsadily apprecisted since employers would rather be pros-
ecuted under state then under federal laws.

8ince the problem of child labor is a national, not a local ons,
federal regulation 1s again nscessary. Industrs itself, without federal reg-
ulation, has a propensity toward states having lax child lebor lawas., There

ars other reasons why federal legislation is necessary. The right of the
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go'ernment to protset its children is s fundamental right, for the éovernw
pent exists to proteet the weak and develop the young and any delay whatso-
ever, couses irremedial harm to the present generstion. Therefore, there
oxists a necessity for uniformity which cennot be sttained except by centrale
yzed regulation.

In view of these sspsots of the probler and the widely different
views a8 to how the problem should be met, the author in the succseding
chapter endeavors to present a complete and concise pioture of how the gove
ernment attempled to find a solution to child labor through fadsral child

labor legislatione
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CHAPTER III

FEDERAL ATTEMPTS AT CONTROL

OF CHILL LABOR

A, The Federal Child Lebor Law of 1916.

in the early part of the present century mumercus efforts were
pade to sscure the passage by Congress of & fadersl child lazbor law. The
first bill wae introduced by Senator Beveridge on Jammary 23, 1907. The
gsenator offered his bill as an arendment to one rsgulsting the employment
of children in the District of Columbie. In Congress Beveridge stated:

esesl do not think t et in its broader aspscts this {(child lebor)

is a state guestion at all. I do not intend now to get into the
legal part of this argument; but I will sey thise~thsat I have se
drawn the bill that every "etates rights" men ocan vote for it with-
out violating his constitutional convictions...¥r. President, the
nsxt rcason why the stetes can not adsquately handle this question
is because neither in this nor in any other important question have
the stetes ever succeeded in having uniform laws; and it is clear
that this evil cen not be remedied unless there are uniform lawe

upon it.
It wcs at thie time that Senator Beveridge spoke for four daye in the GSenste

on tha extent of the svils of ghild labor =nd ithe constitutionality of the

propo8sl meaBmurce

1 Congreesicnal Record, 59th Congress, iLI, Part II, Jamusry, 1907

p. 1552,
2 Grece Abbott, The Child and The Stste, Chicage, University of

Chicago Press, 1938, Vol. I, p. 474.
28
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s1though the first federel bill ws introduced in 1907, 1%t wee not

ati] 1916 thet fongress snacted a fedieral child labor law., Census figur:s
|

¢ 1910 nad shewn thet child lsbor was etill increesing and this led to re~

lgeved efort: for federal leglislations
on Sevptember 1, 1916 Congress passed the so-called Yeating-Owens

411 which, in pert, read:

P

Thet no producsr, mamifacturser, or dealer shall shin or deliver for
phipment in interstate or foreign commerce any articls or commodity

the product of any mins or quarry, situated in the United Ststses, in
which within thirty deys prior to the time of the removal of such
product thers«from children under the age of sixtessn years have baen
employed or parmitted te work, or any article or commodity the product
of any mill, cannery, workshop, factory, or memufacturing establishment
situated in the United States, in which within thirty days prior to the
ranoval of such product there~from children under the age of fourteen
yoars havs been employed or permitted to work, or children between the
ages of fourtsen years and sixtesn years have been employsd or rermitied
to work more than elght hours in any day, or more than six days in any
wack, or after the hour of seven g‘clock sostmsridien, or before the
hour of six o'clock antemsridien,

The law wsnt into sffect on September 1, 1917, one year aftar its

ssage. It was sdministered by the Children's Bureau of the United States
rtment of Labor and had been in operation only nine months and three days
s On June 3, 1918 it was declarcd unconstitutional by the Suprems Court

f the United Stetes on the ground that in attempting to rsgulate child labor

L 3 Leating~Own Bill, Septembsr 1916, 39 Stat, 675, ch. 432, Pudblic
bor 249, G4th Congresss
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gn this mannery Congress had sxceeded its conetitutionsl power to regulate
4

1ntcrstat9 COMIErCHe

Nevertheless, the nine months' pericd during which the bill was

30
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4n operation was sufficient to prove its usefulnsss in eliminating children
from those industries producing for interstete commerce. With the federal
restrictions removsd children were re-employed in the southern mills, partic-
ularly in North Carelins, and the mill owners rejolcsd over ths protection
given 4o them by the Suprems Court decision.5

The decision in Hammer v. Degenhart, on which ths judges divided
five to faur,6 resulted from the appointment by Fresident Wileon in August
1914, of James Clark McReynolds as & member of the Supreme Court. It has
been seid that the President's Secretary of Interior, Franiklin K. lLane, wss
slated for the vecancy. Lane's viewpoint was very liberal, and had he been
aprointsd he would doubtless have voted with the four dissenting judges and
the law would then have been sustained., But President ¥ilson wes impatient
with iir. Reynolds as 8 cebinet member and he made the fatal mistake of gate
ting rid of him by promoting him to the Supreme Court.

Unfortunately, this declsion became the precsndent for other opin-

ions of the Supreme Court which narrowly restricted the commerce clause of

4 Hemmer v. Dagenhart, 247 US 251, June %, 1918.

5 GSouthern Textile Bulletin, June 6, 1918,

6 Hemmer v. Dagenhart, 247 US 251 (1918). The majority included
Justice Day, who delivered the opinion of the Court, Chief Justice White,
and Justices VanDevanter, Pitney, and icReynolds. Ths dissenters were Just-

ice Holmes, who delivered the dissenting opinion, snd Justices McKennma,
Brandeis, end Clarke.

7 Abbott, Child and State, p. 463,
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constitution, until in 1937 ths court, in mustaining the Natlonal lLabor

Jations Act, gave & new and broader definition of interstate cmerec.a

14 was five years leter when a Scripps-Howard newspaper in 1923%

plished its now femous tragic story of Reuben Dagenhart, the plaintiff of
o Hammer V. Dagenhart case. In part, hers is how 1t appeared in Labor en
ver 17, 1923, et which time Degenhari was interviewed by & reporter:

#,,.vhat benefit did you get out of the suit which you won in the
United States Supreme Courtt"

*you mean the sult the Pidelity Mamufecturing Compeany won? (It wasa

the Fidelity Company for which the Degenharts were working.,) I don't
see that I got any benefit. I guess I'd been a lot better off if they
hedn't won it. Look st me | A hundred and five pounds, & grown man
and no secducation. I may be mistaken, but I think the years I've put
in the cotton mills have stunted my growth. They kept me from getting
any schooling. I had to stop school after the third grade sand now I
need the education I didn't gets +..But from twelvs years old on I was
vorking twelve hours & dey; from six in the morning till seven at night,
with time ocut for mesls. 2And sometimes I worked nights besides. Lift-
ing & bundred pounds and I only weighed sixty-five pounds myself,"?

o The Federal Child Labor Law of 1919.
The second federsl law was enscted on February 24, 1919, when Cong-

o8 passed as part of the Reverme Act a provision for the levying of a tax

f ten percent on the annual net profits of eny mill, cannery, work-shop,
story, or mamufacturing sstablishment, or of any mine or quarry employing

fildren in violation of the age and hour standards establishad by the former

Podere) ohild labor 1amm

[ “——

{37 8 NLRB v. Jones & Laughlin Steel Corporatienm, 301 US 1, tpril 12,

1 ™he 9 Lowell Mellett, "How Sharpsr Than A Servent's Tooth It Is To Have
nkless Child,® Scrippe~Howard Newspaper Service, Labor, 1923,
10 Revenue Act of 1918, 40 Stat. 1138, CH 18, Title XII.
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This aoct became effsctive on April 25, 1919, and was admini;terad
by the office of Internsl Revemis, United States Treasury Department. How-
evor, on May 15, 1922, it wes declared unconstitutional by the United States
gapreme Court by an eight to mne decision. The court held that Oongress,
under the gules of e tax which on the face of the act is a penality, msy not

regulate 8 matter within the reserved rights of the etatee,lx

c. The Y¥etionsl Induetris) Regovery Ast .

The next step toward fedsrel minimum standards with respect to child

labor wee mades under the Neationel Industrial Rscovery Act, passed by Congrass
on June 16, 1935012 The Act provided for the establishment of codes of fair
competition by agreement emong industries, the National Recovery Administretion
end the President. These codss while regulsting wages and hours of labor for
sll workers, also provided specific minimumesge standards for child workers.
(8es Teble III on page 32)s As cen be seen in Table III, a esixtesn ysar uin-
imm ags was conteained in practically all of the %35 codes established undar
the Acts This sixteen yesr minimin wss for general smployment mnd aboutthros—
fourths of the codes set a minimum age of seighteen years for occupstions
listed as hazerdous or detrimental %o the heaslth snd welfare of the child.
However, the NIRA was also declared unconstitutional on lay 27, 1935

in the famous 8chechter case. The court held that ths Act attempted to regu-

11 Beiley v. Lrexel Purniture Co., 259 US 20, vay 15, 1922,
12 NIRA, 43 Stat., 195, Ch 90, Public No. 67, 73rd Congrees, 1933,
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TABLE ITIX
DRIDTRIBUTION OF W.RA, COTES LIMITIVG POy
OF MINSRE DLACSITIED BY AGHS BELOW WHICH CUILDRER
ATE ORATUED PPON EAPLOYMTNT.
- / ' Mo, of Por-

Ages below Which Minors Are Excluded from Employment Codes Cent

Under 16 yeers, with exceptionsece.ecsvesscscsensens 13 2.4
Under 16 VOOTBe s sersncnssasasvaovdossssssovnossnssssns 79 14.8
Undey 17 VEBYEBseervasessuhtsvanssessssoncssassssinee 3 0.6
Under 18 VoaBIr'Bescsvnsnnserstssvocvtrnntninsssnssvtsne 15 2.4
Under 16 years generel; under 18 in hazardous or une

healthful OCCUPBLiONBussersencrvrcasssunssnarsesssnns 357 66'7

Under 16 yeara in certain occupstions; under 18 4n
OLhOTYBrsersssnosuosirsssssesnorssssstacesvsnnnnsssses 55 11.8
Under 16,18, or 21 years, depending upon occupetion.. 1 0.2
Under 16 years in certain occupations; under 20 in
1 o P I L I IIIImIIIIITII 1
Under 16 years in certain occupations; under 21 in
0LharBesvenssssnrssnavesnsnsserssenesnnsnensnercsoiss 4
Under 16 years in certain occupations; under 17 in

1

Oth&rﬁaoa.oa0-»oo-ooo0-tQ'n'-s..cooqoootvuwotto-ouao-

0.2
0.7

0.2

Tntalﬂobloitﬂtttii‘OQOCD.ib.!ﬁcot'...i..‘.. 555 100.,0

Source: jargaret H. Schoenfeld, "Anslysis of The Labor Provisions
of NR: Codes," Yonthly Lsbor Review:, Vol. XL, ifarch, 13&43_, 591.

oo G
LI
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jate yntrestate transsctions which lay cuteide the authority of congr;aa and
)

thet it contained an unconstitutional delegation of legislative powor.w

p. An sttempbed Amendment to The Constitutione

In the meantime, imuediately aefter the first f dersl law had been

declared unconstitutional snd as & direct consequencs of that declsion, a
ydespread popular demand for the continusnce of {eccral child lebor legis=
lation ragulbaed in & proposal for an amendment to the federsl constitution
wbich would give Congress unquestioned power to legislats on the suhject-m

The preveiling opinion was that the conditions of child laber still
axisting in 1923 ms:ie this popular demand for an azendzent to the eonstitutiox&
necessary. Nearly half e million childrsn under sixtsen years of ags wero em-
ployed in non-agricultural occupations sccording to the United Btates cummg?
It vae shown that state labor officisle favored Tederal action when & large
mjority of them in reply to a questionaire testified that ths federal laws
helped very materially in the enforcement of their state laws, while only
three out of twenty definitely sald that they did not holp'lé

In 1924, therefors, such & proposed amendment was adopted by both

houses of Congress and it ws submitted to the states for ratification., It

=

13 S3chechter Poultry Corp. v. U.S., 295 US 495, Hay 27, 1935.

14 Elle Avrilla Merritt, The Child, United States Children's Bure
oau, Vol. ¥, Marech, 1941, Ds Go 7

15 United States Bureau of Census, ldre Gainful Occupetions
1921’ P 12‘ ) -

16 HNetional Industriel Conference Board, The Bmployment of Young

‘Porsons 4n The United States, New York, 1925, pp. 70=Tle
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4 be noted that the smendrent, prer ss, wes not a law, but merely an era=

act giving Jongress power to pase fsderal ohild lsber legislatione The

’.“d anendnent is briasf. It reads as follows:

19
gec. le Tnz Congres: shall have power to limit, regulate and prohibit
the labor of persons under eightcen years of sge.
3ec. 2» iha power of the several states is unlupaired by this article
excort that the operation of siate lews shall be suspended to dhe ?x-
gent necassary to give eflsct to legislation enmctad by Oongz'eaml

vhan the measure first came before the state legislatures, nrogress
patification was slow. Only four etates ratified it during the first two

t,,, end only six states ratified it up to 1933, (3ss Teble IV). UWith the

jepression, howevar, the economic as well as the social undesirnbility of ale

ving the children to leave school for employment while millions of adults

[:ro idle became more end more obviouss Thus, interest in the emendment waa

reatly stimuleted end twenty-two states ratifisd from 1933 to ths present

s meking a total of twenty-sight states that have cast their vote iff favor
adding this provision to the basic law of the land, Ratification by eight
Ln states is necessary to make it part of the camtitution.w

The struggle of powerful forces %o kill the smendment in 1924 and

¥as g0 intense that a full account of this eplascde seems justified.. The
sed child labor amendment had the same organizations backing it as the

federal bills of 1916 and 1919 had had, (Sce Teble V). Some significant

17 £lls Avrille Herritt, "Child Labor and The Federal Goverrment,”

?l..&u_d_. Vols V, lice 9, March 1941, p. 235
. 18 1Ibid,
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T'BLE IV ‘
RATIFPICATION OF THE PROFOSED CHILD
LABOR AYENDMENT, BY YEARS
- ~ Mumber of
Yaay States Stebes
192h Arkansasg 1l
1925 Arizona, California, Visconein 3
1927 lontansa 1
1931 Colorade }
1933 I1linois, Iowe, Maine, Hichigan,
{iinnesots, New Hempshire, Nsw Jsraey,
North Dakota, Ohio, Oklahoma, Orsgon,
Penneylvanie, ‘achington, Yest Virginie 14
1935 Idaho, Indiana, Uteh, Wyoming 4
1637 Xansas, Lentucky, Neveda, New Mexice 4
Total States 28

Pe 12.

Sourcs: Nationel Child Lebor Oomnittee, Child lLabor Pacts, 19038,




b1
TABLEZ V

LIST OF NATIONAL ORGANIZATIONS ZUPPORTING THE CHILD

LABOR AMENDMENT

tmericen Assoclation of Sociel Yorkers

Americsn Assoolation of University Womem

American Parm Bursau Pederstion

Americen Home Economics Asepoistion

American Lsgion

Awerican Nurses' Asscolstion

Association for Childhood Educstion

hmerioen Unitarisn Assoclation

Cemp Fire Girls

Cantral Confercnce of Amoricen Rabbis

Council of ¥Yomen for Home Missions

Fedaral Council of the Omrches of Christ in Ameriea

Praternal Order of Eagles

Genarel Poderstion of Yomen's Clubs

Girle' Friendly Society of America

Methodist Doard of Home Missions and Ohurch Extension

National Fodoration of Business and Professional Women's Clubs

Nstionml Child labor Committes

National Comgress of Paremts and Teachars

Hetiomal Censumers' Lesgue

National Council of Jowish Women

National Eduontion Assoointion

Nationa) Pederstion of 3ettlemsnts

National Pederation of Temple Sistorhonds

National League of Vomen Volars

Netiomal Vomen's Trade Unien Leegue

Northern Baptist Oonvention

Presbyterian Chmrch in the U.8.A,

The Railrosd Brotherheods

Reformed Clmrch in Ameriocs

Service Star Legilon, Ine,

Women's Gensral Missionary Soclety of United Fresbyterisn
Church :

Young Wemen's Christisn Asscciation

T Source: The Pedersl Ohild Labor Amendment, National Child Labor
Committesy, 1940, pe T»




o rsmizations endorsing 1t were ths YNetionsl Fducantion Assccietion, The
perocratic Netionel Qomrittce, and the Republicen Netiomsl Gemi‘btaa.19
The orponents of the amendment found a true chemnion in Wicholas

mrrey Butlsr,; president of Columbis University, who, in a lettsr toc the

fev York Timse, stated:

The proposed child labor smendment would attack our government et

its foundetion by once more enormously extending the federal pelioce
power to the invasion and destruction of the historie righte of sur
stete and looal govermments as well as those of the familys..

The Congrass might then send federal agents and inspsctors inte every
howe, every family, every school and svery ehmrch 4n the land to see
what snyons under sizhtaen years »f age was doing and whether hs was
doing snthing which the Comgress, under authoriiy of the smendment,
had either limited, regulated or prohibited. Nothing more indefensidle
or inexcusable than ths %mdmm has been brought forward at any time
in our nation's history.

Along with this seme thinking wers others who %ook the stand thet
ths next step of the feleral govermment would bs to regulate the hours of
vomen and then perhaps of mem, lesding evontuslly to too much centrelization
end ultimately sdoinistretion inefficiency.

In en anawer to President Butler's oriticism, two legal suthorities

stateds

19 Congressionmsl Reoord, 68th Congrdss, lst Session, Vol. Vv, 1924,

Pt?l?@#
20 Herman Feldmen, Problems 18y New York, MeoMillan

Company s 1957, ps 124,
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Under the Comstitution, & state, while it oan regulate its cwn ochild
1sbor, cannot prevent the impertatien into and sale in the state of
the product of child labor in other states, no matiter how lax or non-
sxistent the stats child labor law of the second state msy be., Unleas
Congress has that power, we are in this country in sn extrordinary
and lamentable position, The people in each state and the nation are
powerless to remedy a condition which places the peopls af all the
statee which desire to restrict child labor effectively in such a pu-
sition that they can do so only at the cost of subwitting their
ufacturers end other employars of labor to ruinous competition,

Kiss Prances Perkins, the then Secretary of lLabor, in another dew
fense of the smendment, wrotes

This proposal contains ne prohibition or regulation of the employment
of ohildren in the smendment itself. It merely gives to Congress au-
thority to legislate in this field (ohild lebor), and any law passed
can be changed by & simple mejority in any session of Coengress, If
ths Eighteenth Amendment (P‘rohi.hitim) had been wordsd ss an enadling
act like the child labor emendment, its repeal would mot heve been
neosssayy when the opinion of the oocuntry changed, Only places whers
children are, to use the census lengusge, "gsinfully employed,* in
other words amployed st weges for profit, ore affected. The smend-
ment gives Congress power only over the labor of children for hire,
and nothing else. Therefors, Congress would have sbsolutely no power
to send ine Haﬁaru into families, schools, or churches sny more than
it has now.

Host important of the orgenizations defending the "fundemental
principles of the comstitution® which opposed the amendmant, was the Sen~
tinels of The Rnpublie.% They oposed "the attempted comtimmation of s
tendency which has been gotiing stronger and ;tmngn? for the last twenly

21 Ibid., p. 125,

22 Ibvid.

25 mmm Sands Johnwu, "child Lebor Legislation,* ‘
ane o1 : 1806~-10%2, New York, m“ulm; 1938, Vol. III,
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,* to subordinate to federal comtrol sll lecsl activities, the police

| yoor®
f :.“r. of the states, and the private rights of the MQ.VS.MI eits.ﬂa.”

i In the yratification campaign the oppositisn came largely from the
gume sources as in the emﬂ;ni.oml stage., Several {ndividuals of promin.
oo in the country, such es Cardinal O'Connell of Massachusstts and N, M.
patler, previously mentionsd Fresident of Columbis University, joined in the
-‘ (tacke>? By fall of 1928, both sides had leunched cempaigns in the states.
| e country vas swept ﬁth propagands, It appeared in newspapers end meg-
gaines, editorialm, end sdvertisements, in printed leaflets, snd in spesches,
| ot mootings and ower the radio. The propssed child leabor anmsndment beceme
e of the most d%scussed politicul Sssues of the yesr, However, the powers
; ‘dobind the flood of oppesition propsgands was the mtﬁml Agsocistion of

i Memmfectures, tha Ootton Textile interests of‘mrth Oarelm, and the Ai_ur-

: fosn Parm Buresu. | |

One growp, the Oltizens' Commitice to Protset Our Homes sand Ohdlde
ﬁ pem, circuleted thie following leaflst, s copy of which is mew kept in the
Wsoonsin Historical Librarys

» If this smendment is retifisd it will give to Congress, 500 miles sway,

the power to take sway the sovereigh rights of the states and destrey
local selfegorvarnment which i{s the strengih of our demoeracy, to take

24 Houms of Representatives,
25 Johmason, "Ohild Labor Legisletion,” Hi
26 1md.
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rrom you the control of the education of your children and give it te

g politicel bureau in washington, to dictete when and how your children
shall be allowed to work, to subject your children and your home to the
ynspection of a federal agent. Wise child labor laws are necesssry, but
the proposed amendment gives the power to Congress to taks away the righth
of parents and to bring about the nationalizstion of their ohildren,
the passage of this amendment would be e calamity to the nstiom. Don't
pe deceived, If ggu love your children put & cross (X) opposite NO on

' yeverendum seven,

The National Aesoclation of Mamufacturers also undertook %o influ~
mee the editorial opinion ef Farm Jourmale, According to Semator Walsh of
jemtans, Mr. Emery of the National Assooiation of Mamufacturers wrote a letter
{n September, 1924, "to the editors of the Farm Journals throughout the ne-
tden urging them to join in his campaign and asserting that the amendment

W13 not affect mamufacturers sppreciably, but that it is aimed at children

im the fﬂhﬂll’aﬁ
One interesting faoct which came out of the ratification sampaign

» an expose mede by Labor, the official organ of the Reilre-d Brotherhoods,
h showed that one organization issuing s large smount of prepaganda a-
the amendment, really represented Southern cotton textile mamufactur~
Mcruts.ap This organisation, the Parmere' States' Rights Leegue, Inc,
' Trey, North Carolina, practiocally flooded western papers, especially agri-

*_.“

27 Ib&d" Pa &#70

28 Congressioma] Reoord, 68th Congress, 2nd Session, LIVI, Part 2,
.'q,’lh 1“&6.

2 Johneon, "Child Labor Legislation,” History of laber, p. 448,

T
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eultural pepers with halfwpage advertisements denouncing the child ‘labor
mmdmentoﬁo

Altheugh the Catholic Church did not officially take any stand on
the amendment, some influential Cwtholics, such ae Father John Ryan, strong-

1y favored u,” while the FParmere' States' Righte League circuleted state~
pents of Cardinel 0'Connell of Boston, opposing it. Elizabeth Johnson stateg
thet in this latter feehion "the prestige of the Catholic Church was used to
holp defeat the amendment." 2 Thue have the opponents of the amsndment
sucoeeded in preventing ratificstion by the necessary thirty-six states.

As for the time licit for ratification, $he Supreme Court of The
United States on June B, 195?;55 ruled that only Congress hes the pewer teo
determine how long an swendment can be mubject to retification. Because of
this ruling it becomes possidble for additional stetes to ect either favorabld
or unfavorable or to reverse sn sctien which they had previcusly given.

It was not until 1938 when the Fsir Lebor Standards Act was pese~
sd that we finally achieved a law to regulats child labor on & mational bew
sis, which included provisiones that prohibited the shipment in interstate
or foreign commerce of goods produced in establishments in the Umited States
in or about which "oppressive chi‘ld labor® had been empleyed within thirty

days prior to removal of the gonds.%

b "Labor Exposes The Cotton Mill False Farmer Leaguse,”

30
January 31, 1925, p. 4.
31 Rev. John A, Rysn. D.Ds, "The Proposed Child Labor Amendment,”

W Oxx., wabﬁ" 1925. Pe 166’:7#0
Johnson, "Child lLabor Legislation," Hist bor, p. 448,

;2 Coleman v. Miller, 59 SC 972, Juns 5, 19%9.
PLSA of 1938, %2 Stat. 1060, Ch, 678, Public No. 718, 75th Cong

r




CHAPTER 1V

THE PAIR LABOR STANDARDS ACT

eneral Coverece and A st v

Ao

The Fair Labor Etanderde Act, alesc known as the Wage-lour Law, wae
pirst enacted in 1938 end remeinmed unchenged until October, 1949. In that
yoar, the act was substantislly overheuled, with the primary changes being
en increaze of minimum wages and corrections of soms faults found in the
original legislation.

Despite its length end voluminous provisions, it deals essentially
with three fields; minimum wages, standard houre of work, and child labor.
It applies only to interstate comrerce. The Wage~Hour Law has no counter-
part in state legislation, unlike the Nationel Labor Relations Act and the
Borrie~LaGuardia Act which have served as models for some state laws. Bills
vere introduced in several ntatul in 1951 proposing stete Wege~Hour legis-~
Istion akin to the federal act, but none of these mensurass wes paseed,

The Fair Labor Standards Act is a re~snasctment of Subseoction 3 of
Section 7(a) of Title I of the National Industrial Recovery Aat.a The KIRA

tontained no Pefsrence to child labor. However, subsection (3) of secticn

A

1 Conn., 8. 133 Indiens, H.R., 146, S. 115; New York, H.R. 1569,
8 168, Prentice-Hall, Lab yrse, p. 701l.
2 48 stat. 195. -
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7(e) seidd

..othat employers shall comply with the maximum hours of labor, min-

youm rates of pay, and other conditions of emgqugggg? aporoved or

prescribed by the President.
ghe "other conditions of employment" was, smong other thinge, meant to mean
congressional delegation of power over the employment of minors. The Frea-
dent's re~employment agreement, "A request for voluntsry co-operstion in
the movenent to put men te werk snd increase earnings,"h nanifested the ad-
ginistrations understanding of the working of the law and mors se, ite atti-
tude toward the labor of children. In the first article of the agreemant,
yhich wes on child labor, the employer pledged himeelfs

APter August 31,1933, not to employ any person under sixteen years

of age, except that persons between fourteen and sixteen may be em-

ployed (but not in memufacturing or mechanicsl industries) for not

to esxceed three hours per day and those hours between 7 aem. and ;

peme in such work as will not interfere with hours of day school.

By December, 1954, there were 535 industries under the ocods, and

{t was soon established thaet ths child labor provisions of the blanket code
became a lower limit for the codes of feir competition for 1nduatr1ae.6 of
the total 535 industries, thirteen or 2l.4 percent of the total esteblish-
od 8 minimum sge of sixteen for employment, however, permitting certeain ex-

ccptiona.7

3 ondeérlining mine.

United States Department of Labor, Buresu of Labor Statistics,
book of Lobor Statistics, 1536, p. 499.

5 DNational Industrial Recovsry Act, 1933,

6 liergaret He Schoenfeld, "Analyeis of The Labor Frovisionso of
’“ Codes, * donthly.lahor.Bevlew, XL, March, 1935, n. 501,
7 Schoenfsld, p. %91,
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In the 522 remsining codes, the minimum ape wae sixtesn wi:theut
garphions, o higher, However, the model stendard wes generslly & prohibi=
geon of employment under sixteens In hazardous or unhealthful cccupations,
gp was cighteen; 7845 psrcant of the total murmber of codes whers found in
Tabla IIT gives ths tebular distribution of the minimum age

this clus5e
stendards of tus codes in sf’ect Decamber, 19%4. However, when the Schache
gor cse declared the NIRA unconstitutional, the codss of fair competition
gore conzequantly discontimied and with tham, for the third time, federal
regulation of child labor 28

4a hes besn poinbted out hersinbaefore, four major actions of Con-
gress were attempted to regulats child labor bsfers the FPelr Labor Standards
Acty tac “ederal Child Labor Law of 1916; the Federal Child Labor Lew of 151d;
the joint congressional resolution of 1924 proposing en amendrent to the con
stitution cof the Unlted States;y and the Hational Industrial Recovery Lot of
1933, which by interpretation was to permit nation-wids reogulstions of child
labor. U4ith ths passege of the FLSA and with a basic chenge In the attitude
of the Suprems Court of the United Statea regarding the comstitutionality of
federal child labor legislation, the power of Congresz to ensct such legimled
tlon ap-lying to interstate comrerce has finally been estsblished,

The L8A undertekes to cover companies and industries engaged in

transportation, communications, public utilities, warehousing, storage, con-

[ S—

& Schaechter v. United Stetas, 295 U3 495, 1935,
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gtruction, memmfecturing and nmining.

In comparisen with the FL32 of 1938, ihe new law of 1949 tightens
ap the restrictions on the employmenmt of child labore The law now dirsctly
Erehiblga the employment of "o-pressive child laber" in interstate commarce
or ths production of goods for interstate comuercs. This 18 in addition to
the prohibition on the shipment in Iinterstate commerce of goods preduced in
an establiahmeﬁx that ussd oppressive child labor within thirty days of shipe-
ments The dirsct prohibition on the use of oppressive child labor cleses up
the locphole in the old law thet mede it poseible for employers (whe heéd used
opvressive child labor to producs goeds) to hold the goods for thirty days

bafore shipment.
The new law also limits the employment of child labor in agricluturd

to hours gutsids the school hours for the school district in which the ménor

reeidgs., Under the old law, employment in agriculturs wes limited only to

hours during which minors were not legally reguired to sttend school. This

changs wes made bscause of the difficulty in adwinistering the restriction

dus to the variation in school sttendance roquirements from state to state.
The YageetHour Administrator hed pointed out thet under the former languacge
restricting employment in agriculture while "not legslly rsquired to attend
school®, there were many evasions since, in some states, auployment in egrie
culture is & lsgal excuss for not attending schoolend in othar states, state
officiale havc ths authority to excuss children from sttending schools. Only
one provislon in the new law gives the gresn light to exploysrs using child

labor: the old exemption from the child lebor restrictions for minors in
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gotion pictures and theatrical produntions has been extended to ming}a in
padio 8nd talevision preductions.

Beforas the smenduent of 1949, children engaged in commerce where
po goods vere produced were not protacted by the 1aw.9 Also =dded to the
pct by weans of the amendment was the nsrrowing of the azrisultural sxemp-
gions so as %o a-ply the child labor standards to children during school
pours rether then mersly while they wers legally requirsd to attand school
under the stete lawe Thie change was mads 20 as to prohibit thz employment
of children under sixteen years of age in agriculture during school hours.
It was necessary, insofar as for the first time 4n history rural children
wvere glven the sams protection from employment that interferss with their
opportunity for schooling as city children have had aince the orginally act
was passed in 1938.10

Mo change was made in ths minimum ags standards by the 1940 amende
zents. Therefore, theas remain the savce as in the 1938 law: a sixztoeen year
pinimum age for most jobs; an eightesn year minimum age for occcupetions found
end deelapad particularly hazerdous, and a fourtesn year ninlzum sge for oute
side achool hours in a limitsd mumber of jobs, The three minimum sges will
be Purther sxpleined in detail.

With these new amendments came the good procedures for the issusnce

of smployment and ags certificstes. Thesse sre accspted as proof of age under

9 See case gf western Unlon v. Lenrooct, 3'M Coses €65, March, 1944,
10 william . eComb, "Changes in The rLSA AfTect Young Workers,”

Jccupation, The Vocational Guidance Journal, April, 195C, p. 429.
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the Tederal lew and are important 23 & weans of preventing illegzal employment
and setting good standards in the ewployment of young workers. For minors une
der eightecn years of sge in genarel employrent and for those claiming to be
eightesn and nineteen years of age in hezardoue jobs, smployment or are cartiQF»
jcates are recommended,

Lge certificeatss ect as s mesns of preventive child labor for the
enployesr end théy 2lso proteet the ninor fron hermful employrent which is pros)
hibited for his ages, In the snforcement of the law, they serve as an aid to
the investigator. In this menner the investigetor can check the cartifiocstes
on £ile with the eamployer to deternine whether minors are baing employed for
jobe for which they ere under the minimum age.

Bnployment and ags ce:tificutes isoued undsr the state c¢hild labor
laws are accepted under ths FLSA ms proof of age in fortyefour states, the
Distriet of Columbia, Puerto Rico, and Hawail, In the remaining four states,
Idano, Miesiselppl, South Carolina, end Texas, federal certificates of sge are
iscusd by the Wage and Hour and Public Contrects Division‘ll

The adoinistretion of the e&ild lebor provisions is under the Secre~
tary of Labor, who has delegated to the ¥age and Hour and Public Contracts Diw
vizion the duty of meking investigetionz to obtain conpliance and to the Buresd

of Labor Standsrds the duty of developing standards fer regulations and orders

11 Ibid., p. 420,
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relating 4o hazardous occupations, employment of fourt-an and fifteen year
old chilldran, 2nd age sertificetes, The enforcement ars of the Department

of Labor 1s the vnze »nd Pour and Public fentracts Division'lz

Be nstitut ity o o Act.

In two important United States Suprsme Court decisions the Wage-
Hour law defended attacks on its conetitutionslity. In these cases it was
held that the placing of wage and hour restrictions on the production ef
goods for the rsgulation of interstate commerce s a valid exsrcise of the
comuerce® clause and that the eetting of wage orders for specified industries
is not & viglation of the constitutionsl right of due proecsa.1§

Justice Stone, who wrote the opinion holding the act constitutsonii,
indicated that the ressoning upen which the opinion is based follows the well
rooted tradition of the court, from which it had departed in Hsmmer v. Dagen~
hert 4n 1918,1% ynile referring to the fact that Congress intended the fede
sral act to bar interstate traffic in goods produced under substandard com=

ditions of labor, Justice Stone said:

12 Ibid., p. 451,

13 United 3tates v. Darby Lumber Co. , 312 US 100, 1541; Opp Cotw
ton #ills v. Fleming, 312 US 8§57, 1541.

14 ynited Statee v. Darby Lumbsr Co., 1941,

15 Ella V Merritt, "Child lLabor end Federal Government," The Child,
Yumber 9, Vel, Vv, March, 1941, p. 238,
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The conclusion is snescapsble that Hemmer v. Dagenhert wes a departure
from the principles which have prevsiled in the interpretation of the
ccrmarce clauce both befcre and since the deeiasfon and thet such vitale
fty; as s precedent, as ﬁ than had hes long been exheusted, It should
be &nd row is overruled,®

It 18 recalled that in the Degerhart case the declsion wae by a
pare majority of the Court and over the powerful end now wellelknown dissent
of Justice Holmes, In that dissemt, now followed as thz law c? the land,
Justice Holmes steted his foeling thet there wsz no true distinction botween
the powsr of the federal govermwent to prevant shipment in interstate come
uorce of lottery tickets or impure foods end drugs ( a power already uphsld
by the Court) end power to prevent the charngls of interstate commsrcs to
tha products of child laburqlT In the words of Justice Holmes:

The sct (Federal Child Labor law of 1916) does not meddls with anything
belenging to the States, They may regulate their internal sffairs snd
their domestic commerce ss they liks. But when they seek to send thelr
products across the state line they are no longer within their righte.
If there were no Constitution snd no Congrese thelr power %o cross the
1ins would depsnd upon their neighbors. Under the Constitution such
commerce belongs not to the States, but toc Congross to regulate. ...
Instead of being encountered by & prohibitive tariff ai her bounderies,
the State encoumbers the public policy of the United States which it
is for Congress to express. Tha publioc poliocy of the ﬂnitagaﬁtutes ie
shaped with a view to the benefit of the nation as a whola.

In the opinion in the Derby lumber Case, the Court sald:

16 Derby Lumber Cos, 1981,
17 serritt, Ihs Child, erch, 1941.
18 Hemmer v. Degemhart, dissent of Justice Holmes, 1018,
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The motiva end purvose of the present regulation (PL3A) 4= plainly ¢o
gake effective the Congressiomal cencaption of public policy that ire
terstate comrercs should net be wade the instrument cof serpetition in
the distridution of goeds produced under substandard labor eonditions,
+hich competition is injuricve ’t.i the commerce and to the states from
and to which the commerce flows. 9

‘ W.fort, we see that in upholding the FLSA as & proper exerciss of the

; mrauﬂ.oml pover under the commerce slause, the Supreme Court spacifiocale
y overruled Hammer v. Dagenhart which had declarad that Oongrees wes withe

| st pover to prohibit the imterstate shipment of goods produced by child

i jabere

The Bureau of Labor Standards hae olairified the question of what
sonstitutes the minimum age bolow which children sannct bs employed under
| 4o amended Pair Labor Standards Acte The minisum may be fourteen, sixteen,
| or sighteen, depending upon ths occupation in which the minor 1s smploysd and
| bis hours of works

The act iteelf dcfines "oppressive child lebor® es the employment
of children under sixtcen yesrs of age; hovever, twe qualifications are add-
@, This allows the minimum to be raised for some occupations and lowered for
| sthars. %here an occupation is found to be particuleyly hezardous for the
; @ployment of children, The Burssu may forbid employment of children under

#ightean years of age in thet acmzpauum% Howsver, the Bureeu may lower

g [ — A
10 UeSe ve Darby Lumber Co., 312 US 100, 1941.
20 GSectien 3(1) of the smended FLSA,
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ghe mintmum age to fourteen years in oocupations other then manufacturing

52

-

nd wining, permitting those between fourtesn and sixteen years of age eme
’xm‘at only under such conditions whioch will not impsir their health or
jeberfere ith thelr educstion,??

hAccordingly, thees provisions have been established, reguleting
the minisum age at which ohildren may be ssployed under the Peir Labor Stand-
ards Act and for various occupations as followss

Eighteen year minimup. Children below the age of eighteen years of age
muy m' be employed in or sbout plamtes marufmoturing explosives; as
operaters or helpers on motor vechicles; in mest ocoupations in the log~
ging, sswmilling snd coal mining industries; in the oparation of power
driven woodworking mechines; in socupations invelving exposure to mdie
active substances, snd oocupations involved in ggt operation of alevs~-
tun mﬁ other ;»wer driven hoieting apparetus,

yeuy miniaum, Children who are below the sge of sixteen may
not ba auploy d in the following occupations: mamufacturing, mining,
or processing opsrations, including occupsations that require the per-
formence of any duties in work rooms or work places where goods ere
mamfactured, mined, or other wise processed; ocoupations whioh invelve
the eperation or tending of hoisting apperatus or of any power driven
machinery other than effice machines; public messenger service; and
thone occupstions that are declared hazardous or detrimental to the
health or well-being of children between sixteen and eightesn yeurs of
ngn a8 11«5&& in the paragraph above,
Fourtesn year minimsus, The minimum age established under the act is
fmnoon ymn or a1l ocoupations other than those listed under the
sixteen and sightoen year minimum groups aboves Only under the fellow-
ing conditions mmy children between fourtesn and sixteen be smployeds

21 Ibid.
22 This last order end hazardous order No, 8, denling with metal
Wrking cocupations and as yet under schedule for issuence, have been es-
Wblished by the 1949 mmﬁmmt te the FL8A. See *chmgn in The FLSA Affect
Workers," Occupation, T ce Journal, Natiomal Voca-
$ons) Guidance Aaweiution, wuhinﬂm, D.G., Ayru. 1950, p.: A29-4%2,
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outside achool hours; not mors than three hours a dey or eourtacn hqurs
o weak when scheol is in session; not mors then sight hours & day or
forty hours 8 week when school is not in sesalon; and only between
geven Beie And _seven Pelle in sny one dayy sxcept in the distribution
of newspaperss

Tere 18 no minimum age applicebls to employment in agriculture
W under the Fair Labor gtenderds Act or to the falloving

gt any time:

potors and performers in motion picture, theatrical, radio, and telew

vision preduction; ezployees engaged in delivering newspapers to the

consumerj employment by & parent in occupations gther then perufacture

ing, mining, oF osccupations declared hezardouse®

The notion that the corner newshoy is an independent contractor

and thet m} pintmm sze should be sppliceble to nim is one notion vhich 4s
digrioult to digests The young boys whe sell end distribute newspapers are
"pet sbeent from achoo) as much as the faym workers, nor do they work for mahJ
long end contimous hours. Howvever, because age and hour 1imite for news-
peper selling and delivering aere non~axistent in twonty-five states snd very
imadequate in 31 Wt four of the rezaining twenty=thres states, this form of
ohild loboy sxists end contimues ém s large scale, Boys between the sges

of ten and twelve begin work at Pive in the morning, and in some states work

until eight or nine st night, Newspapers oppose sttempis 40 secure resgon~
sble age and howr 1imits for newsboys so that they oan profit frem the "11%4.

w———— .

25 BSee ssction 3(1) of the emendad FLSA, 1940,
ok Ses sactions 3(1), 13(c), ond 13(8) of the emsnded FL3A, 1940.

I
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chant” systes under which they c¢an avoid definition =8 "euplopers”.

-

por

Tis ennbles them to maks the newsboys responsible for uncollactsblo bille
and to sscape paying workmen's compensation for them if they are injured

25
4hile at worke

p. The valsh-Hesley Act of 1936 snd The Sugar Act of 1948,

In addition to the FLSA, brief mention should be made of the two

other federal acts that contain child labor provisions. First, the Fublie
contracte dct of 1936 (lalsh-iiealey iot) requirss that eny contractor men-
ufacturing or furnishing goods or supplies for the Feceral Governuent in
an amount exceeding $10,000 shall agree, 68 one of the conditions of hisa
contrect with the Government that he wilil not employ boys under sixteen or
girls under eighteen on such workngé This Lct ie administered by the VWege
and Hour and Bublfe Contracts Livision of the United States Department of
Labors

Although the Walsh-fealey fct and the Fair Lebor Standards Act
supplewent each cther, they can both be operative at the same tims with re-

spect to the eame group of employces. That is, those perscns engsged in the

25 Florence Taylor, Child Labor Fact Bogk 1900-1950, New York,
Nationsl Child Labor Committes, April 1950, pe 19

o€ Aot of June 30, 1936, Stat. 2036, 7hth Oongress, 2nd Session,
a8 amended, 41 US Code, Secs 4 o
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Production of goods for coumerce are not exempted from the coverage of the
feir Lebor Standards Act simply because they are employed in the performance
of govermment contracts which are subject to the Walsh~Healey Act.27

The Constitutionaslity of the Walsh-Healey Act wee upheld by the
United States Supreme Court in the case of Parkins v. Lukens Steel Campany.as
In this cese, action was brought against Frances Perkins, the then Secretary
of Labor, by the Lukene Stesl Company for an injunction to restrain her
from contiming in effect a wage determination made under the provisions of
the WelsheHesley Acte The Supreme Oourt of the United Btates held in favor
of the Secretary of Labor and diemlissed the complaint of the company. The
opinion of the Court was that the courte had no power or authority to inter-
fere with the performsnce of duties of the exscutive departments of the
Govcrmuente The Supreme Court elso stated that the exacutive departmants
have complete and final suthority to execute comtracts for Govermment pur-
chasde

The second federal act containing child labor provisions is the
Sugar Act of 1948, which provides for payment of benefits to growere of

sugar bests and sugercans who comply with certain conditions. One of thess

conditions is that such growers do not employ children under fourteen years

& 27 Circuit Court of Appesls, 8th, Powell v. U.Z. Cartridge Cos,
§ W Ceses S, 1944,) certorari denled, 339 US 497, 1950,
ki 28 * Perkine v. lakens Steel Oo., 310 US 113, 1940,
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of age in cultivating and harvesting suger beets or sugar cene and do mot
amploy children between fourteen and sixteen years of age in such work for
more than eight hours a daye Benefit payments are subject to deduction in
case a child is employsd or permitted to work contrary to such standardsg.
The Sugar Act is adwinistered by the United States Department of Agriculture.
Today child labor ie regulated by both State end Federal Goverre
ments, and a3 we have sgen, the State child labor lays were in effect for
many years before the Federal Govsrnment snsctoed such legislation. An em-
sloyer must obey both State and Federal laws that apply to his employees. If
Federal and State lews ars different, the higher stenderd is the one he must
follow. This regulation is found in section eighteen of the Act which readsi
No provision of this act relating to the employment of ehild laber
shall justify non-compliance with any Federal or State law or munice
ipal ordinance aetabliahigg 8 higher standerd than the standard ese
teblished under this act.
Because Federal child labor provisione are mors limited in epplication than
State child labor laws, uany employers ars requirsd to comply only with the
Stats ohild labor law. But even with both State and Federal legislation to
restrict child labor, there are some kinds of child erployment w-ich ars not
comtrollsd by either Stete or Federal law, or in which the chlld is not sufe

ficiently protectod. The conclusions and rscommendations will indicate some

of thenes

29 See ssotien 18 of the amended FLSA of 1949,
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CHAPIER V
SUMMARY

In the United Statee every legislatlve body hes had a background
of experiencs in the proteotion of child 1sbor. Although the first laws
dealing with ohild labor were state laws, stress of regulation was placed on
particular sbuses, It was not until the industrial coverage of state laws
wore extended that there occured a propensity toward ecombinotione

Labor lawe besame more complete, combing individual regulations
into whet hes often been called Pohildren's codes.® Since 1860 there hes
bocn & constent incresss in the mumber of stetes passing reguletions aff’se*b-
ing the vork of minors, particulerly in three ways, minlmum age 1imits; maxe
imm hours of work; and compulsory school etiendance. By 1048 svery state
in th: union hed & compulzory full=time school attendancs law; cvery state
kad & prescribed minlmum sge 1imit for the euployment of children, excapt
iyeminglwhose state law reade: "for rinimum ace, no provisicn except thet
children whose at endance at school is required by law, shall not be enployed
at any occupation or service during achool hours;® svery state limited hours
of work; svery stete placed rsstrictions on night work except Montanas fortye

seven states had spacial age limits for nazardous occupations, and forty«five

1 Bursau of Labor Standerds, State Child Labor Standerds, United
Statcs Lepartment of Labor, Bulletin Toe o8, Jamery 1, 194G, . 181

51

N .
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states required employment certificatss of all children under certain agu?

.

One of the employments sbout which legislators consistently con~
corn thamselves is that of the protection of children in memufacturing.
peble YI illustrates the rise in the mmber of states and in the minimum
|age for thet particular occupetion over a pericd of eighty-eight years,
On the federal level, Congress has taken five major actions o
ward the regulation of child labors The Child Labor Law of 1916; the (hild
labor Law of 1919, both being held unccmstitutional; the joint resolution
Lg 1924 proposing an amendment to the comstitution of the United 3iates,
Eich thus far hes been ratified by twenty~eight states; ths National In-

strial Rscovery hct of 1933, interpretsc to permit netionewide regulation

[;ehnd workersy but also held uncomnstitutional; and the Fair Lebor Stand-
pds tct of 1938, amendsd 1940
The Walsh=Hesley Act of 1936 although having strong effect upon

laticn of child labor is restrioted insamuch as the Act only applies
» contract work provided by the government. Thus, it could never be held
suthority {or national comtrols
cach of thess five federal steps involving child labor is to be
ponsddersd as a move of metionel policys. The first Federal Child Lebor lLaw
Ll':ﬁdud in subestences & minimmw a-e of sixzxtesn in mines and fourteen in

tories, end an eight=hour day and a sixeday week for children betwoen

. 2 Bureau of lLabor Btendarde, Stete Child Lebor Zierdards,Urited
Rates LeLartment of Labor, Bulletin No. 98, 1949, op. oit.
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the ages of fourteen and sixtsen in fectorles, At that time, 1916, on‘ly
eightcen states hed legel minimumas of sixteen or older in mines, thirty-
eight states hed lsgal minbmms of fourteen or older in factories, and
gwenty-one stetes provided for an eight=hour day and s forty-eight hour week
for mimrs.’ From Teble VII 4t can be eesily seen that the Federsl law e&xw
ceeded the majority of the stete requirenents in minimum epe in minee, and
tn the fortyeeight hour week, six day vesk provisions FHowever, on one count,
ginimum age in factories, the law practicelly coincided with ths majority of
the states.

The attempted ané still pending child labor suendrent would dele
agate to Congress the powsr to regulate, limit, and prohibit the labor of
persons unisr eighteen yeers of age. Although it is only an enebling act,
vhereby, ths power of the steles is unimpaired, the sge 1imit of eighlesn
seems to be outside the past experience of the necessry thirfyesix stetes,
that mumber which is imperative for ratification of tho Constitutionmal Amendw=
ment, The slow ene caubious approach for subracing the srcndment can be
appreciated by noting tuet in 1924, when the resclution wes pansed not more
than tuelve states had 8 minimum of eightesn years even in hazardous cccupse
tlam.&

‘'he National Industrial Recovery ict becsme in part a regulatien

of child labor. Under the NIRA, the greateat part of the codes of fair comw

3 Children's Bureau, ;
United States Department of Labor, wiashington, 1%,
4 c¢hildren's Burssu, gnily o, United Ctatso: Departisent of

labor, washingtonm, 1929, pe Se
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TsBLE VI

Lm3s. MINDAUM ACES OF BACLOYMINT IN ANUPACTURING
INDUSTRIES TSTABLISHED BY STATE LAWS
FOR SELECTED YEARS, 1860-1948

Age 1860 1880 1890 1500 1910 1915 1930 1938 1948

A———

x&:o‘.b-touo.ogﬁav'dtougtt0-0000‘000‘&isicctioold0&.*0‘0»&#.‘»"0904.000

176&-&:-..G:#.pfooilibtbQ»#covhiib«btao&w»ovoo00Onbﬁoﬁoniiﬁwboélatdodngo

16'.".!.#0!'01’tt.".'#.t‘ti'ﬂit‘. 1 1 2 11 20
15*‘&0.6"‘0C.l.ﬁ.t!tibb..&.’..'.‘l 1 h 5 # 5
eecroosronsascsnces 3D 12 3 33 4 32 24
1500.»0 1 l k 2 2 1 lébdtabb’blbﬁdc.'&..'
12&.040 1 2 5 6 8 2 0"00’00006&!&00‘00.0
11ni¢u¢&'n-n¢«c-¢ouog~-0doo¢;-.acoa¢uat;bu&.intiaoottthQibbﬂttlaatﬁiqtii
1Qo¢o.- 2 h 5 A i‘n'l.t’bi‘i!!*.t.‘i!ii!‘i‘lt*ll."

Total ‘

State 4 7 17 oh k2 41 4% 47 Ly

Lewa

source: Senata Doce No. 6H5 (615t Cong.; 2nd sens,) for years
up to 18603 Ggburny ODe cits, for years 1880-1910; Sumner and nerritt, Child
Labor Legisletion in The Untted Stetes, (U.9. Dapartment of Lsbor, hildren's
Buresu, Industrial Series Nos 1, Bureau Publication No« 10, Jeeshington, 1915
for the sitnation in 1915; cnildrants Bureau, Child Labox, (1929}, for 19303
Ooleman, ops clbe, and cods end supplementary sources 1isted in No. 30, pe19
for 1938; snd Bulletin Yo. 98, "State Child Labor Standerds,” Bureeu of Laha+
Standards, UsS. Dept. of Labor, Weshington, 1949, for the situatien in 1948,

* yyoming has no minimim age provision, sxcept that children whose
sttendance at school ie raquired by law, ghall not be employed at any occu-
pation or service during school hours,jsee pege Bk, suprae
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TABLE VII

A COMPARISON BETWEEN THE PEDERAL OHILD LABOR
LA¥ OF 1916 AND THE NUMBER OF STATES HAVING
SIMILAR PROVISIONS IN THE YEAR 1916

Pederal Child Labor Mumber of States having
Law of 1916 similar provisione in the
same yesr of the lawe

# indmam
Age in 14 38
Pactories ‘

Minlmom
Age in 16 18
Hines

48-Hour

Week, For children between 21
6-day ages of 14 and 16,

Week

Source: Children's Bureau, Child labor Legislation in The United
gtates, Washington, 1915.
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pstition set sixteen as the minlmum age 1limit in general and oightocn:a-
the minimum for dengerous occupations. However, in 1936, "after the codes
had come and gone,” only eight state laws hed minimum age standarde of slx-
teen, and a grand total of thirfy-five states etill embraced the fourteen
year level ! The hazardous occupations were prohibited to those under
sighteen yeers of age in only sixteen atutcn.’

With the FLSA osme the general age limit of sixteen, with hazar-
dous occupstions requiring eighteen years as the minimum. FProm Table #I

can be seen that at the time the memsure wes passed, only eleven states hed

sixtesn year minimum in memufacturing.

A. Conelusion and Recommendstions.

vVhat does the future hold for the young workers 7 Y¥e have meen
that the Federal Government has done much to reduce the abusive conditions
of child labor, and we know that there still remains room for improvement,
Thess improvemente can bs either legislative or non-legislative, both of
which are desirabls for schieving better standards for education and employ-
ment for children.

Florence Taylor suggests the following as the leglelative msasures

% Orme Phelps, "The Regulation of Child Labor,” The Legisletion
Background of the FLSA, Chicago Press, 1939, p.23,
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needed to raise the standarde for sducetion and employment of childrens

forcement of school attendance in all areas,

removal of exemptions for sgriculture and domestic service.
Extension of coversgs of child labor provisions of the Feir labor
Standarde Aot to commercial agriculture outside of school hours.
salaries,

quelity and availability of education.

FPederal or state aeholurihip6
school for economic reasons,

The following non-legislative memsuree are suggested by lles Taylor:
&!’ld"
meladjustment and school lesving.

developmant or for vocationel orientation.

discover their aptitudes and interests,
Organized assistance in securing plecement in suitable and satisf
employment through the school and the public employment services.

6 Plorence Taylor, Child labor Fact Book, 1000-19%50, National
Child Labor Committese, April, 19%0,

7 Ibide

Removal of exemptions from compulsory education laws which permit full
time employment under sixteen; extension of all required school temms
to nine months and enforcement of school terme tc nine months and en=-

Adoption of stendards recommended for child labor laws by all states;

Appropriations for enforcement of child labor and compulsory educatien
laws adequats to provide sufficient end compstent persommel at adequate

Federal aid to elementary and sesondary schools %o help squalize the
aid to students unable to complete high

Adaptation of high school programs to the needs and interssts of all
students in order to hold them in school at least through the twelfth

Counseling services baginning at the slementary school level to deal
with students' school and personal probleme hefore they lead to seriocus

Expansion of work-sxperisnce programzs under school supervieion, includ-
ing voluntary school and comyunity projects for both younger and older
students who need the experience of real work for personal growth and

Improved and expanded testing and guidence services to help students
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p———

a
Some objections have been made that power to sct in the hends of
the government is a definite propensity toward nationalization, or even fed-
eralization of governmental functions, snd thet maybe we have gone fay enough
in that dirsction as is.
The writer agrees that problems of ths statss should be solyed by
the states. It doesn't make for good govermment function to always be turn-
ing to the federal government whenever abuses and neglected taskes have not
been corrected, However, child lebor involves probless which are natiomsl
in area and dimensions. It affects the common good and welfare of the coun-
try as a whole. Unless ell States see their way eclear to adept falr and
uniforn standards with respect to child labor and slso honastly enforce such
stendards, it may well become the duty of the Federal Govemmment to inter-
cede sven to the extent of proposing an amendment to the federal Constitu
tion for the purpose of justly protecting inber-astete as well as intra-state
child labor., It 18 ths latter sphere, i.e., intra-state ohild labor, for
which no falr and uniferm standards havs been developsd so far and which,
therefore still requires careful attention. After d4ll, the United States
and her forty~eight States are not alien govermments, They co~exist within
the eame territory. Reamsonsble protection of ohild labor within it is their
Coumon concern. Thus, unless all forty-eight States remedy the sxisting de-
fects in due time, 1t would seem that a good case can be made for the ratif-
ication of the pending ohild lhbor constitutional emendment. In other words,
whether or not the said amendment should be adopted primarily rests upon the
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good will of the States snd upon their willingness to solve the varia&n prob-
jeme inherent in child labor on an equitable and uniform basis, If they feil
to act or are unwilling to act, they can scarcsly complein if the Pedersl
Government takes the necessary steps to insure all Americen children fair
lsbor standarde commensurste with the social notions and ideals of the rid-

twentisth century.
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AFPENDIX I

THE GRY OF THE CHILDREN

Do you hear the echildren weeping, O my brothers,
Ere the sorrow comes with years ?

BLEPIERERORAL GBI OB ENSEY

And well way the children weep hefore you !
They ars weary ere they runj

Thay have never seen the sunshine, nor the glory
Which is brighter than the sun.

They know the grief of man, without its wisdomj
They sink in man's despsir, without its celm;

Ars slaves, without the liberty in Christdom,
Are martyrs, by the pang without the palm;

Are worn as if with age, yet unretrievingly
The harvest of ite memories cannot reap,

Are orphans of the earthly love and heavenly.
Lot them weep § Let thsm weep §

Elizabeth Barrett Browning
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APPENDIX IX

AMERIOAN STATE PAPERS, DOCUMENTS, LEGISLATIVE AND EXECUTIVE, OF THE CORGRESS
OF THE UNITZD STATES, FROM THE FIRST SEZCION OF THS PIRST TC THE THIRD SESS
810N OF THE THIRTEENTH CONGRESS, INCLUSIVES (WASHINGTON, 1832) CLASS III,

PINANCE, VOL. I.

Communicated to the House of representatives, December 5, 1791 by the Secre-
tary of the Treasury, Alexander Hamiltons

The sotton-mill, invented in England, within the last twenty years
ic a signal illustretion of the general proposition which has been just ad-
venced, In consequence of it, all ths different procssses for spinning cote
ton, are performed by means of machinee, which are put in motion by water,
end attended chiefly by women and children; and by a smsller mmber of per-
sons, in the whole, than are requisite in the ordinary mode of spinning.

And it is an advantage of great moment, that the operations of this mill
contimie with convenience, during the night as well as through the day. The
prodigious effect of such a machine is sasily congeived. To this invention
is to be attributed, essentially, the immense progeess which has bsen so suds
denly made in Grest Britsin, in the various fabrics of cotton.

This is not emong the least valusble of the means, by which mam
facturing institutions contribute to mugment the genersl stock of industry
and production. In places where those institutions preveil, besides the pord
sons regularly engaged in them, they sfford occasional and extra smployment
to industrious individusls and femilies, as a resource for multiplying their
scquisitions or their enjoyments, The husbandwan himself experiences a naw
sourcs of profit and support, from the increased industry of his wife and
daughters, invited and stimulated by the demands of the neighboring mamuface|
torias,

Besides this advantage of occasionsl employment to classes having
different occupations, there is another, of a mature allied to it, and of a
similar tendency. This is the employment of persons who would otharwise be
idle, end in meny cases, 8 burthen on the commnity, either from the blas of
temper, habit, infirmity of body, or some other cause, indisposing or dis-
qualifying them for the toils of the country., It is worthy of partioular
remark, that, in general, women and children are rendered more useful, and
the latter more early useful, by memufacturing establishments, than they
would otherwise be. Of the mmber of persons smployed in the cotton mamu~
factories of Great Britain, it is computed that four-ssvenths, nearly, are
vomen and children; of whom the greatest propertion ars childrsn, end many
of them of a tender sge (p. 126),

(5]
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