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CHAPTER 1
PICKETING IN GENERAL

In the fleld of labor relations picketing is & treditional technigue,

re’men the average citizen thinks of picketing, he thinks of a labor dispute, so
losely bhave the two been identified in the public mind. In recent years,
cketing has come to be regarded as a method of communicationg hence it hes
en accorded=-as long as it is pescefulw~the protection of the Flrat Amendment
{f the Gonat.itn’t-ion.l Recent decisions of the Supreme Court have, however,
inted out that picketing is more than just tzmmnicatian.z Thus a state may
rohibit plcketing where its objective ie contrary to legitimate public policy
pr state law.
Pleketing is an instrument, used by labor, in industrial disputes. It
is generally a physical nanifestation. The ultimate purpose of picketing is to
bring an employer to terms; the immediate purposes vary with the situation.
For example, the purpose may be to keep employess from going to work, to main-
tain the morale and solidaﬁty of the strikers, to advise the community that thﬁ

1 Thornhill v. Alabame, 310 Uaubs 88 (19&9)3 6 LARM 69? Carlson V.
[California, IO U.5. 108 TIOL0); 'ér;_;_ v. Sving, 312 U.8. 321 (191;15:"7"1%{ 307.

2 International Brotherhood of Teamsters v. Hanke, (1950); 339 U.S,
705 Butalng Fervice FapToyees TnternatTonsl Uifon ¥, Gasam, (1950) 339 U.S.
Sgg; Hg% 8 v, Superior Court of Contra Costa City | caﬂaﬁ: (1950) 339 U.S8.
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2
employer is unfalr or to keep employees of others from picking up a;:- deliver-
ing goods at the premlises of the primary emplc;yar.B Hot only are the unions
interested in communicating information to other workers, customers and the
general public, but they desire also to develop sympathy for their cause.
Tney are naturally anxious 'ta swing public opinion to their side, for, if this
can be done, they are much more likely to secceed with their objective. Any
or all of the above mentioned objectives may be pressnt. Horeover the listing
is not complete.

Picketing usually but not always, accompanies a ntrike.h Early
experience with the strike demonstrated to labor that the sirike was not very
effective against an employer if all labor did was to stop work and walk off
the job. The employer could go into the labor market and replace his striking
employees with other woriers. The workers ssw that if they were to make the
strike effective, they must prevent other workers from taking their jobs.
Hence they began the practice of stationing themselves about the employer's
place of business and thereby attempting to prevent other workers from entering
and taking over thelir Jobs.

Picketing does not always follow the same pattern. GSometimes it

3 The employer who controls the employees involved.

L There have besn cases where picketing existed without an accom=
panying strike, In Lauf v. E, 0. Shinner Co (1938) 303 U.S. 323, the de~
fendant (union) picketed the place of business of the complainant, The com=
Plainant's employees did not belong to the union, nor did they want to bslong.
Yet, the court refused to enjoin the union and held that a "labor dispute," as
this term is defined in Sec. 13 (e¢) of the Federal Anti-Injunction (Norris-la
Guardia) Act, existed. See alao New Negro Alllance v. Sanitary Urocery Company)
;g:’ss) 303 U.S, 5525 American Federation of Labor V. Swing, (1541) 312 U.B.

»
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takes the form of peaceful persuasion and all the pickets attempti t::a do is to
comaunicate information to the public and to s;owcalled strike~breakers or
ngegbs.” Sometimes the “information® communicated is true and sometimes it is
false. AL times pressure is brought upon customers of the employer by various
methods and devices, including threats of pizysical violence and abusive eplithets
and profanity. At times plokeding is accompanied by violence and destruction
of property.

At the present time, courts generally agree that peaceful picketing
for lawful objeote is legalj There has not always been such general agreement
Bome years ago, some courts took the position that there was no such thing as
"neaceful picketing.” For example, the Circuit Court for the Southern District
of Iowa expressed itself on this matter in the following words:t *"There 1s and
can be no such thing as peaceful picketing any more than there can be chaste
vulgarity, or peaceful mobbing, or lawful lynching‘“é' In another case of more
recent origin, the court said, "The term "peaceful picketing® is self-contradicd |
tion and aptly describes nothing that is known to m."? Some of the earlier
[decisions of the courte of Illimols, Michigan, New Jersey, Oregon, Pennsylvania

and Washington condemned all picketing. Alabama, Colorado and Washington
ted statutes that made picketing a misdemeanor, and many cities had

S Michasls v. Hillman, (S. Ct. Monroe City, 1920) 111 Misc, 284
161 N, Y, 8, T88; V. C. Church Bhoe %‘."1 Yo rumer' (1926) 218 Mo. App.

I516, 279 S.W, 232} American Steel Foundries v. y Central Trades Council,
(1921) 257 u.5. 184.

6 Atchison, Topeka and Santa FPe Railroad | (1905) 139
sg'(ggéﬂ) Bee T Thomas V. City of Indianspolis, W’ 1LS ¥, E.

Qsi1) s 7 C%Q_GW ¥+ los Angelesg Building Trades Council California
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ordinances to the same effect. Pickets, sald the New York Supreme (j‘uuurto,
hovering around a place constitute an intimidation especially to women custom-
erse

Although peaceful piciketing or "persuasion” now may be sald to be
legal, it muet conform to this yardstick: picketing is lawful when the means
or methods used are lawful and when the object is lawful., It is unlawful when
the means used or the objects are unlawful,

This paper will concern itself with the problem of legality as
decided by the courts and the Hational lLabor Relations Board. The problem
ralses these questionss (1) For what reasons, under what circumstances, and for
what objects can a union legally picket? (2) When will an employer be granted
injunctive relief against picketing?

The writer believes that the trend of recent decisions of the courts
shows a definite, consistent narrowing of the boundaries that limit the scope
lof picketing. It 4s also belleved that a continuing of thie limiting policy
ey ultimately result in making non~effective this particular labor technique,.
It is not difficult, even for the layman, to understand why violent
[Picketing and mass picketing have been declared illegal. The more confusing
perplexing problems arlsing for present day consideration are to be found

cases concerning peaceful picketing. Are the means used and the objectives

ught legal? Is it a secondary boycott? Wwhen is it an unfalr labor practice
der the NIRA as amended? Does it conform with the reasonable public policy

Pf & state as cxpressed in its court decisions and statutory law?

8 Yablonowitz v. Kom 205 MQ Uiv, 2&1}03 199 NoY.S5, 769 (1923)¢




CHAPITR IX
PICKETING AHD FRFE SPFECH

It has been suggested that picketing 1s gensrally considered to be
a physical menifestation, but there is no doubt that it may and often does,
have physical aspects such as threats of physical violence, sneers, epithets
and profanity. The sotions of the pickets may involve not only wallking up
and down, but also carrying placards, issulng throwaways, and loud speaker
messages addressed to the public and fellow-unionists,

In other worda, picketing can bscome many thinge at once: first
and foremoat are the constitutionally protected concepts of free speech,
press and assembly which are found in the First Amendment and which are pro=
tected agalnst undue abridgement by the Fifth and Fourteenth Amendment. They
are typified by speech per ss, the use of placards and the actual ssgembdly.
Second may be found all items other than the above, some of which were
wmentioned in the preceding paragraph. HMNr. Justice Black has observed,
"picketing may include conduct other than speech, conduct which can be made
the subject of restrictive lazislatinnu"l It is not pleketing per se that is
restrictable by the government, but rather the second element,

| , & . g I " UeSe
23 Lhy 2505 oooner ¥+ Emplre Storage and foe Company 336 U.S. LSO (1940)
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Picketing may ordinarily be of two main types, violent and non-
violent, with two over=-all objectives legal and illegal,

Cases involving picketing ordinarily pose the problem of one individe
ual's rights against another's, or one group's against another's with the
state refereeing the dispute for either the individual's (constitutional)
benefit or perhaps the community's. The fundamental free speech rights of
the individual are examined from the standpoint of the community's betterment
in a political, social and economic framework.

The m«fapoaeh-pickenng identification began with the 1937
Brandeis dictum that union members might "make known the facts of a labor
dispute, for freedom of spesch is guaranteed by the Federal Constitution,®?

Three years later, Mr. Justice Murphy adopted this view on a
seeningly wholesale wulmz

A constitutionsl right now covered peaceful picketing against
federal or state interference, control or restriction whether it was legis-
lative or judieial in origin. But a careful qualification was placed on this
right to picket. m picketing could not be banned but it could be regulated,
*The State may, m. the exerclse of its poliece power, regulate the methods and
means of publieity as well as the use of the pudblic atmats."b

The following leading cases are authority for much of the legal

2 Senn v. Tile Layerse Protective Union 301 U.B. L68.

L Senn v. Tile Layers Protective Union, supra.
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thought on picketing at the present timn.ha ]

On May 2k, 1937, in Semn v. Tile Layers,® the United States Supreme
Court held that a labor organisation had the right, under the Wisconsin

Labor Code, to engage in peaceful picketing, even to the extent of calling

to the atiention of the public the activities of a non-union employer. Senn
conducted g emall tile business, employing one or two Journeymen tile layers
and several helpers, and performed much of the work himself, At the time of
the courtd action neither Semnn nor his employees were members of the union

and had no contractual relations witn ite In fact, Senn could not become

a member of the tile layers union, because the constitution and rules of the
union provided that a journeyman tile setter must have scquired his experience
through at least three years of apprenticeship. On account of the condition
of the industry and its peculiar composition, the unlon considered it necessary
to regquire all employers agreeing to conduct a union shop to assent that no
owner of a tilee~contracting business "shall work with the tools or act as a
helper,® Senn was induced to become a union contractor. He expressed a
willingness to enter into the agreement provided the stipulation relative to
vorking employers vwas eliminated. The union countered that this was impossibl
since the inelusion of the provision was necessary in maintaining wage ahanﬂar:1
and further that 1t would be an act of discriminstion againsi other contractors
who had signed the agreement.

The lower court denied an injunction to Senn. On the findinge made,

La It should be noted that the National Labor Relations Act as
:::ndﬂdﬁgzd many state labor relatione acte have drawn a tighter interpretation
ation of rinciples upon ch the "free speech®™ concepts
Egg:ggggggggii. 8 uggl be sgnsseép}urtﬁgg p:n nnfggr °p

er picketing as
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the court declared that the controversy was a }abor dispute, that the plcket-
ing was lawful, and that it was not unlawful for the union to advise, etc,,
without fraud, anyone of the existence of the labor dispute. Later appeals

to the supreme court of the State affirmed the jJudgment of the trial court.
The inited States Supreme Court then consented to hear the case. The main
question toé determination was whether the Wisconsin act, as applied to the
facte, constituted a denial of liberty to Semn or deprived him of his property
or denled him equal protection of the lawes in violation of the fourteenth
amendment, OSenn contended that the right to work in his business with hie own
hands was right guaranteed by the Federal Constitution, and that a State may
not permit actions that tend "to induce him to refrain from exercising it.*

The union conceded that as long as Senn conducted a non-union shop
he had the right to work with his hands and tools, But, on the other hand,
the union contended that "since Senn's exercise of the right to do so is
harmful to the interests of its members, they may seek by legal means to
induce him to agree to unionize hie shop and to refrain from ezercising his
right to work with hie own hands,.

The question for determination was whether the means employed and
the end sought under the Wisconsin act were forbidden by the Constitution of
the United Siates. Mr. Justice Brandeis declared:

vClearly the means which the statute authorizegee
pleketing and publicity-~are not prohibited by
the fourteenth amendment. DMembers of & union
might without special statutory authorisation by
8 State, make known the facts of a labor dispute,
for freedom of speech iz guaranteed by the
Federal Constitution, The State may, in the exer-

cise of its police power, regulate the methods and
means of publicity as well as the use of public




streets, If the end sought by the unions is not
forbidden by the Federal Constitution the State
may authorise working men to seek to attain it by
conbining as pickets, just as it permits capital-
ists and employers to combine in other ways to
attain their desired economic ends.”

On 4pril 22, 1940, the United States Supreme Court held invalid
an Alabama anti-picketing statute and a similar ordinance of Shasta County,
California. The decisions were based on the ground that the prohibltion
of peaceful picketing wioclated the fourteenth amendment to the Constitution,
which guarantees free speech and a free press, ;

The statute of Alabama prohibited picketinz for the purpose of
interfering with any lawfuyl business, and outlawed loitering without a jJjust
cause or legal excuse. By virtue of this statute a person was convicted and
fined {100, which conviction wae upheld by the Alabama courts.

In this cane5 the Us S« Supreme Court speaking through Mr. Justice
Murphy, held that the State stabute abridged the rights of free speech and
press. The disclosure of information concerning the facts of a labor
dispute, the Court said, "must be regarded as within that area of free
discussion that is guaranteed by the Constitution.® Again, it declared that
"satisfactory hours and wages and working conditions in industry and a
bargaining position which makes these possibvle have an importance which is
not less than the interest of those in the business or industry directly

congarned,.”

The Court also held that the statute could not be sustained as an
Sxarcise of the State's police power to preserve the peace and to protect the

——

5 ZIhornhill v. Alabama, 310 U.S. 88, (19L0) 6 LERM 697,

o
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privacy, the lives, and the property of its rgsidants. The Court, however,
agreed that the State 1s empowered to preserve the peace, but denled that a
bresch of peace resulted whenever a psrson, as in this case, "approachegs the
premises of an employer amnd publicizes the facts of a labor dispute involving
the latter." The language in the Thornhill case has besn understood by many
that peaceful picketing could not be conbrolled by the State,

In the California case® Mr. Justice Murphy pointed out that "the
sweeping and inexact terms of the ordinance disclosge the thrsat to freedom of
| speech inherent in its existence."

How the fenn and Thornhill cases formed an umbrella of constitutional]

protection over peaceful picketing which remained virtually unchanged until
the enactment of the Labor Management Relations (Taft~Hartley) Act. In the
Benn case a Wisconsin statute making all peaceful picketing legal was upheld.

In the Thornhill case an Alabama statute banning gll picketing was
declared "invalid on its face."

In AFL v. Swing the Court expanded the concept of peaceful picketing
to include stranger plicketinge.

In this case! the Supreme Court in & eix to two decision held that
an injunction of the State court was invalid, since, in this inetance, the
order sought to restrain peacsful picketing merely on the ground that there
vas no immediate employer-employee diepute, In thie case, a union of beauty

6 Carleon v. People of California, 310 U.S. 106 (1940). 6 LRRM 705,

7 American Federation of Labor v. Swing 312 U.8. 321 (19h1).
T LRRM 307,

N

L
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shop workers, failing in its attempts to unionize a certain besuty parlor,
began picketing the plant, The employer had sought and deen granted an injunc+
tion against ®*thie interference with his business and with the freedom of the
workers not to join a union.® The Supreme Court decislon held that the "State
cannot exclude workingmen from peacefully exercising the right of free
conmunication by drawing the circle of economic competition between employers
and employses so small as to contain only an employer and those directly
employed by him."

Stranger picketing was again reviewcd in the Ritter case. Here the
Court ruled ‘a state may forbid non-violent and constitutionally prcuected
picketing in order to localise a dispute. In the 1542 Ritter's Cafe cm8

Texas vas permitied to én_join the piecketing of a cafe where the owner was
having a bullding erected at another location, over a mile away, by & cone
tractor who employed non-union men and with whom the union's dispute was
concerned. Here the union's objective was contractor employment of union
men, not restaurant union employment, and Hitter, the restaurant owner, was
distinguished from Ritter, the building owner.

Here was an important indication of what was to come. Limits to
peaceful picketing were to be defined and re-defined particulaeriy in the areas
vhere picketing is utilised as & means to induce an employer to recognize
the picketing union as exclusive representative of the employer's employses

for collective bargaining purposes and picketing to cause the employees of

8 Carpenters and Joiners Union ¥. Ritter's Cafe 315 U. Se 722,
(A942) 10 LrRW 511,

.
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the picketed employer to join the picketing union.’ )

The writer will further trace the déwloping law with regard to
building construction cases later in this paper when discussing secondary
picketing under the KLRA as amended.

However, the Hitter decision was not a deviation from the Thormhill
and Swing cases, because geographical limitation was the only bar to legality.
Had Ritter been plickeled at the construction site only, it is reasonable to
assume the court would have held it privileged.

The Supreme Court upheldl® the right of unions to picket against
a system involving the peddling of bakery products. The peddlers bought from
baking companies and sold to retallers, keeping for themselves the difference
between cost and sales price. A labor union, desiring collective~bargaining
agreements for drivers, objected to the system of peddlers, whose number in
five years had increased from 50 to about 500, Gradually the union drivers
were being discharged by the baking companies unless they acted as peddlers
and provided their own trucks. Finally the union tried to force the peddlers
to work only six days a week and hire an unemployed union man at $9.00 for
the seventh., Falling in this the union resorted to having two pickete walk
with placards before certain bakeries selling to the peddlers,

This case, the New York Court of Appeals had ruled, that the con-
troveray was not a labor dispute within the meaning of the State mti«-in,jnnot.iaT

9 ing Service es v, Gazzam 339 U.8. 533 ‘1950), 26 LRRM
2075 attirmng ol TRCTTT~ e et X

10 Bakery and Pastry Drivers y. Wohl, 315 U.S. 769 (194L2) 10 LRRM
507 reversing 7 LREM 770.

K
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1aw and therefore might be enjoined. The Suprems Court ruled, however, that
picketing is protected by the free~spsech guaranty of the Constitution, even
though not part of a labor dispute. The Court pointed out, there was no way
for the drivers to express themselves otherwise than by the methods they used,
The U, 8. Supremes Court in two cases, Cafsteria Fmployees Union,
Local 302 v. Angelos*l and Cefeteria Employees Union, Loeal 302 y. Tsakiresl?
reaffimed the basic principle held by labor unions that peaceful picketing is

an exercise of freaedom of speech guaranteed by the Federal Constitution.

In the first case, a cafeteria was picketed for the purpoee of union
organization, although the business was carried on at the time by the owners
themselves, The picket migns declared the business "unfair® and gave the
impression that the unfairness was dirscted toward organized labor and that
the pickets had been employed in the cafeterias. The pickets also told cuse
tomers entering the establishment that they would be served bad food and that
by®atronizing it" they were "alding the cause of Fascism.® The State court
found that these representations were false and therefore subject to judieisl
restraint,

In the second case the State court found that customers entering a
cafeteria were told that a strike was in progress and were insulted. In both
cases the New York Court of Appeals held that there was no "labor dispute" as

defined in the State Anti-Injunction Act (New York Civil Practice Act, sec.
876ea) ¢

11 Cafeteria Employees Union v. Angeloe, U.S. Sup. Ct. (1943)
13 LERM 6333 320 U.8. 293.

2
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Without adverting to the basis of the State court decisions, namely,
the absence of an employer-employee mla’bionm.ip, and in reversing those
decisiono, the United States Supreme Court held that the actions complained of
were protected by section 1 of the fourteenth amendment, The Court relied on
its previous decision in AFL v, Swing,3 in wnich it was said that a State
cannot 80 limit the right of employees to publiclize a dispute "by drawing the
cirele of economic competition between employer and employees so small as to
contain only an employer and those directly employed by him."
Now, with but one exception, that in the Ritter case, pesceful
picketing seemed to be solidly established as a form of free speech. However,
the NLAA as mdad. by the Labor Management Relations Act of 1947 expressly
outlaws sscondary picketing. Thus, the doctrine of free speech seemsd to stand
in opposition to federal statute.
The resolving of this question came when the Bupreme Court took
Juriediction over several cases which raised the guestion &3 to whether or
not peaceful picketing could be constitutionally enjoined by state courts
where the object to be gained by such picketing is contrary to the public
policy of the ata‘ba;m
The first case in which the Supreme Court grappled with the problem
was Giboney v. Empire Storage and Ice Company, decided in 1949,

13 See footnote 7 on page 10,

1; For example Section 7 as amended gives to employees the right to
refrain from engaging in labor activities, Section 8 (a) (1) (as to the
[(ployer) and Section 8 (b) (1) (as to the union) make it unlawful to "restrain
OF coerce® employees in the exercise of their rights as guaranteed in Section 7.

15 336 UsB. 490 (19L9).

—————




]

Ice peddlers purchased from suppliers and resold to conm;am; the
peddlers sought to unionise everyone, and cbtn.ined supplier agreements to
sell only to its members. Empire refused to sign, contending it was a viol-
ation of Missouri's anti-trust laws, and the union picketed, the purpose being
to compel Empire to agree o stop selling to non~union pedilers. The Supreme
Court upheld Fmpire's claim and refused to treat the piloketing in isolation
since the record disclosed "The sole immediate object. » « was to compel
Fmpire® to violate a valid state law; the court declared that "the injunction
did no more than enjoin an offense ageinst m@m law, a felongi™ and that
freedom of speech cannot be "used a8 an integral part of conduct in viclation
of & valid eriminal statute."

The Giboney case thus made it possible to avoid the effecte of
Thornhill v. Alsbama by making labor objectives illegal under carefully
|[drafted statutes, Furthermore the Court dictum had altered. Pesacsful picket=
ing was now "more than free speech."

In Building Service Employees v. Uassam, the employees of a hotel
FM, in a free and fair election, voted not to join the union. The union

thereupon picketed the employer to induce him to force hie employees to Join
the union. Ho oriminal statute of the State of Washington was imolved .

However, coercing an employer into choosing a bargaining representative for

employees was forbidden by a Washington Labor Disputes Act, The Court

16
that the state court could constitutionally enjoin picketing designed

induce an employer to coerse his employees into joining the picketing union
it would violate the statutorily declared public policy of the state.




16
In both the Gibomsy and Gassam cases the object pmhibite:d was set

out in state legislation. In the following césen no legislation at all was
involved.

Hanke and his three sons were co-partners in a gasoline and auto
repair business-~ethey had no employecs. He nad been a member of the
International Brotherhood of Teamsters Local 309, and consequently displayed
the union shop card ani received union patronsge because of the union's
rccomandaﬁm. Local 882 of the Teamsters, including used car salesmen,
entered into an agreement with the used car dealers to close at 6 P,M, and
no week end work. This agreement was not intended to apply to those with no
employees. Hanke refused to keep the hours set forth by Local 882, Local 309
then took him off of its list as a union dealer and he turned in his union
carde The union sent a single picket who peacefully picketed Hanke's business
and who took the license number of those entering the business, Hanke conse-
quently lost a great deal of business and supply houses refused to deliver
necesgary merchandise, He filed suit for damages and requested an injunction
against defendant to stop the picketing,

The Court affirmed an injunction of the state courts agalnst picketw
ing designed to compel self-employed persons to convert to a union shop (that
is, to abide Ly union regulations as to hours of work, when the work should be
performed ete.) on the grounds that the Court would not interfere with the
Judicially declared policy of the state in striking a balance between competing]
tocialweconomic interests, Mr. Justice Frankfurter in hisz opinion stated:

T

17 International Brotherhood of Teamsters v. Hanke 339 U.S. L70
[ (1950), —— - =
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"Peaceful picketing . « « cannot dogmatically be equated ;tith the
constitutionally protected freedom of speech. ‘ OCur declsions refleact recog=~
nition that picketing is 'indeed a hybrid' « + « « The effort in the cases
has beesn to strike a balance between the constitutional protection of the
element of communication in pickeiing and 'the power of the State to zot
1imits of permissable contest open to industrial ambatams'“.w _

In Hughes v. Superior Court the Court again departed from its
identification of plcketing with ’apeech‘ The digest of the facis and court
rling by the California Supreme Court is as followst

Certain pickets were aijudged by a lower court to be guilty of
contempt for violsting an injunction prohibiting the picketing of a certain
store to compel the selective hiring of negro clerks. The pickets expressed
the desire of certain labor unions to see that Negro clerks were hired in a
number proportionate to the number of negro customers. The picketing was
peaceful and orderly.

The State Supreme Court heldm that the injunction was valid and
that the picketing to compel the selective hiring of Negroes was unlawful,
since it was for an unlawful objective, |

The Court pointed out that if the store had yielded to the demands
of the union, there would have been in effect a closed union in faver of the
Negro race among a certain proportion of the employees. B8uch a closed union
would be no more lawful than a closed union in favor of white employees.

e

18 70 84 Cls 7?3) 775"‘776&
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Such an arbitrary discriminstion upon the basis of race or color
had previously been prohibited by the California Supreme Court.20 Not all
peaceful picketing was guaranteed as free speech, but only that in pursuance
of a lawful objective,

The Supreme court affirmed this decision and outlined its position
through Mre Justice Frankfurter as follows!

"However general or loose the language of opinions, the specific
gituations havé: controlled decisions. It has been amply recognized that
| picketing, not being the equivalent of epeech as a matter of fact, is not its
inevitable legal equivalent. Picketing is not beyond the control of the
State if the manner in which the plcketing is conducted or the purpose which
it seeks to effegtuate gives ground for its disallowance .+ . « « 4 state is
not required to tolerate in all places and all circumstances even peaceful
picketing by an individual,"2l

A final case on the free speech concept is now herein mentioned,
The case is again discuseed in Chapter V of this paper under the sub-heading

Picketing and State "Right to Work® statutes,

A Virginia "Right-To-Work" Statute provides in substance that
feither member-ship nor non-membership in a labor union shall be made a
oondition of employment; that a contract limiting employment to union members
18 against public policy; and that a person denied employment because he is
o is not a member of s union shall hawe & right of action for damages, In

20 James v. Marineship Company 25 Cal. (2d) 721 (1SLL). 15 LRRM 798,
L 22 ?0 3; Cte 718, 721“7220
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local Union No. 10, United Associstion of Journeymen Plumbers and Steamfitters,

4FL Yo Orehem®? an injunction against peaceful picketing had been obtained
by a contractor erecting a school building in Richmond, Virginia, some of
whose subcontractors employed non-union labor. The Virginia Supreme Court
refused to hear an appeal and affirmed the trid court without opinion. The
United States Suprems Court granted certioreri.

The facts are as follows: The local trades council told the cone
tractor that a;u non=union labor should be laid off or that "every effort
would be made to prevent any union labor employed . . .’m that project from
continuing work thereon.” The contractor refused to take any sction; picketing
began and work stopped, The sign involved read "This i{s not a Union Job.
Richmond Trades Council."

There was usuelly one and never more than two plckets. There was
no disorder. After 1% days of picketing, a temporary injunction was lssued
wvhich was later made permanent.

The wnion's position before the Supreme Court was that the injunction
operated as a denial of free speech in violation of the Fourtesnth Amendment,
The Court disagreed, statingt |

*The effect of the picketing was confirmatory 61’ its purpose as
found by the trial court. Petitioners here engaged in more than the mere
padblication of the faot that the job was not 100 per cent union., Thelir
Ploketing was done at such a place and ia such a manner, that coupled with
Sstablished union policies and traditions, it caused the union men to stop

22 31 LraM 24LL.
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work and thus slow the project to a general standstill. . « "
"Based upon the findinzs of the tz'ia;l court, we have a case in
which picketing was undertaken and carried on with at least one of its

substantial purposes in conflict with the declared statutory policy of Vflrgini#

The immediate results of the picketing Jemonstrated its potential ef’ective«
ness, unless enjoined, 28 a practical .ma.na of pubtting pressure on the general
contractor to eliminate from further participation all non~union men or all
subcontractors employing noneunion men on the project.®

The writer therefore reaches the following conc}.nsicnm APL v. Bwing
is no longer the law and it appears evident that the doctrine in Senn and
Thornhill, as amplified in Wohl and Angelos cases has been severely modified.
Thornhill is also no longer the prevailing rule. While the case has not
been expressly overruled, it has lost most of the weight and meanini, it once
had.

Howevar, where no statutory law limits state policy, and no federal
act has jurisdiction, the public policy of one state need not be, and is not
necessarily the public policy of another state,

In summation the foregoing cases are authority for the following
prepoeitionss (1) Picketing is, among other things, free speech; however,
nelther the common law nor the fourteenth amendment confers the absolute right
to picket. (2) States have the power to formulate and enforcs, either through
statutory law or through court decisions, their public policys (3) This pelicy
% be valid, must not run afoul of some specific constitutional prohibition or

Some valid federal law. (L) The Supreme Court will determine in each case
Vhsther a state's powsr has been sxercised properly, but will not pass on the

Modam of such policy.




CHAPTER III

PICKETING URDER FEDERAL AND STATE ANTI-IRJUNCTION ACTS
THE FEDFRAL ACT

The term "lsbor dispute” has resulted in cases which held that
picketing for objects such as discussed in the Senn case and in the following
Lauf case was not within the meaning of the definition of a “labor dispute"”
as defined in the Federal Anti-Injunction (Norris-LaGuardia) Act.}

Since 1937, a number of decisions involving the meaning of Section
13 of this Act have been handed down by the U, 8. Supreme Court.

durisdiction of the Federal courts, under the Act, is dependent
upon diversity of citlisenship or the existence of a "Federal® quastion.a
Jurisdiction is not dependent upon the existence or non-existence of inter-
state commerce as in the National Labor Relations Act as amended.3

1 Act of March 23, 1932, C. 90, L7 Stat. 70. U.S. code, Title 29,
seo. 101 et seq.

2 By "diversity of citizenship® is meant that the parties to the
controversy reside in different states. A "Federal® question arises under
the Federal law, €.g+y in a case inwolving picketing, the question of free
Speech under the First Amendment of the Constitution., For a Federal court
to assume jurisdiction in either case, the amount inwvolved in the controversy
mist be $3,000 or more.

3 Congrese may, of course, increase or extend the injunctive
Powers of the Federal courts, as in the cass of the Sherman and Clayton Acts,
Vhere, in "pestraint of trade" cases, inter-state commerce must exist to glve
the Pederal Courts jurisdiction.

a
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Before any discussion of the Norris-laGuardia Act can be undertaken,
it i1s necessary to understand what the term "labor dispute® mans.l‘
With respect to picketing, courts of the United States may not
issue a resiraining order or temporary or permanent injunction in any cese
involving or growing out of a labor dispute to prohibit any person or persons
froms
“giving publicity to the existence of, or the facts involved in,
any labor dispute, whether by advertising, speaking, patrolling,
or by any other method not involving fraud and violence.®
However the U, 8. Attorney General and the National Labor Re~
lations Board can get injunctions in certain labor disputes
regardless of the restrictions of the Norrise-Lafuardia Act,b
The U, 8. Supreme Court upheld the constitutionality of Sections |
and 13 of the Norris-LsOumrdia Act in the Lauf case.!
Mr. Justice Roberts, who delivered the opinion of the Court, reviewed|

the facte as found by the lower court. It appeared that the corporation

L, Section 13 (c¢) of the Norris-LaGuardia Act reads as follouss

"The term 'labor dispute' includes any controversy concerning
terms or conditions of employment, or concerning the association
or repressntation of prreons in negotiating, fixing, maintaining,
changing, or seeking to arrange terms or conditions of ermployment
regardless of whether or not the disputants stand in the proximate
relstions of employer and employee.*

5 &Section L denies injunctive relief in certain cases. Section 7
explains under what conditions injunciive relief is granted.

6 Under the Labor Management Relatione Act of 1947, since June 23,
1947 the Federal Distriot Courts, upon the request of the U, S. Attorney
Qaneral, can enjoin strikes that threaten the nstional health and safety
(injunctions may be in effect for not more than 80 days.) The NLRB can get
injunciion against unfair labor practices by employers and unione in any case
®ffecting inter-state comserce.

7 lauf x. E. G- Shioner & Ca. 303 U, 8. 323 2 LRRY 585 (1937).
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operated five meat markets in Milwaukee, employing approximately 35 employees;
that a labor union had demanded that the employer require the employees as a
condition of their continued employment to become members of the union. The
employer informed the employees that they were free to join and that the
company would offer no objectlons if they did so. The employees, however,
refused to join the union. The facts showed that, for the purpose of coercing
the company to force its employees to affillate, the union conspired to do
many acts that would be detrimental to the businees of the smployer. The
district court held that such actions did not constitute a labor dispute within
the terms of the Pederal or State anti-injunction law.

The United States Suprems Court consented to hear the case because
of an alleged conflict with a decision of the Wisconsin Supreme Court and a

previoug decision of the United States Supreme Court in Senn v. Tile layers.

The opinion of the Supreme Court held that the lower court was in
error for holding that no labor dispute existed between the parties. 4
pertinent section of the Wisconsin Labor Code was clited as follows:

*The term "labor dispute” includes any controversy cone
cerning terms or conditions of employment, or concerning the
assoclation or representation of persons in negotiating, fixe
ing, maintaining, changing, or seeking to arrange terms or
conditions of employment, or concerning employment relations
or any controversy arising out of the respective interests of
employer and employee, regardless of whether or not the dis-
putants stand in the proximate relation of employer and employee."

It was held that the lower court was bound by the ruling of the
Sipreme court of the State which held "a controversy indistinguishable from
that here disclosed to be a labor dispute within the meaning of the statute,®

In the opinion of the court=
4 Wisconsin court could not enjoin acts declared by the
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statute to be lawful; and the District Court has no
greater power to do so.

The Court also was of the opinion that the district court erred in
granting an injunction in the absence of findings which the Federal antie
injunction law (Norris-Laluardia Act) makes prerequisite to the exercise of
Jurisdiction.

The U. 5. Supreme Court on March 28, 1938, held® that a federal
court injunction may not be granted to prevent the picketing of & store by
colored persons for the purpose of inducing the company to employ colored help.
Such & controversy, the Court held, involved a "labor dispute® within the
meaning of the Norris-Laduardia Act.’ |

The case concerned a grocery company operating 255 grocery stores

in the District of Columbia, and employing both white and colored persons. The
New Negro Alliance, an assocliation of colored persons {(not a unien) organized
for the mutusl improvement of its members, requested the grocery company to
adopt a policy of employing colored clerks in certain of its stores. Upon the
company’s refusal, ths Alliance placed a picket at the store.

However, in 1950, the Supreme Court upheldm a California state
injunction enjoining similar activity.

These two cases prove that the power exists to permit or enjoin such
pioketing because two jurisdictions were involved fedsral and state, respect=~

F _— 55&? New Negro Allisnce v. Ssnitary Orocery Co., Inc. 303 U.S. 552 (1939

¢ See Subsection (a) of section 13 of the Norris-laGuardia Act.
hho Subsection (b) and (c).

10 Hughes v. Superior Court 339 U.8. k6O (1950). See page 16 of this

Paper,
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ively. The federal policy may be liberal, the state policy more restrictive,

yet both are legal.

In the Wagshal casell the respondent owned a delicatessen which sold
food and served megls. The owner obtained bread for the store from Hinkle's
baekery. Deliveries were made by a driver for the bakery, a member of lLocal
Union No. 35, ons of the petitioners. The driver delivered bread at noon,
which inconvenienced the respondent, since checking of deliveries at that
hour interfered with serving of lunches., The respondent “required” the driver
to deliver bread at another hour, Shortly thereafter the bakery informed the
respondent that it would no longer furnish her with bakery products. HRespond~
ent made arrangements with another bakery which delivered bread at a more
convenient hour.

Three weeks later the president of ILocal No. 3% claimed respondent
owed the driver §150 for bakery goods. Respondent szaid she would pay Hinkle's
bukery as she had done in the past. The FPresident of local No. 35 threatened
to bar other products necessary to respondent's business,

Respondent sent the check to Hinkle. It was returned by the union
president with a letter stating the check was owed to ite member, the driver,
The following the bakery which had been servicing the respondent stopped==
saying the union threatened to pull its drivers., Through an effective boycott
the union kept the respondent from obtaining bread from other bakeries and
Petall stores, The delicatessen store was also picketed.

Wae this a "labor dispute" within the meaning of the Norris-LaGuardig
det and was the court therefore limited by its provisions? The Supreme Court
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ruled as follows: The gquestion of the hour of delivery did not ralse a

-

labor dispute. This was a question of arrangement between two business men.
The controversy over the bill wae not a labor disphto because the driver's
salary was not contingent upon his collections. Consequently, an injunction
previously lssued was upheld.

In another casou the U, S, District Court of Columbia granted a
preliminary injunction resiraining a union from picketing a licensee.

The plaintiff in this case operated a dance studioc in Washington,
Ds Co under a licensing arrangement with a New York studio permitting her to
use the name of the New York studlo and its methods and materisls in retum
for a percentage of the grose receipts of the faintiff's business. The New
York operator was engaged in a labor dispute, and some of its employees,
together with other members of the defendent union (none of whom were employees!
of the plaintiff) picketed the studio in Washington,

In granting the preliminary injunction the court pointed out that imJ
powsr to issue this injunction did not stem from the LMRA as amended, but
from its inherent power to issue injunctive relief, unleas such power is
withheld in a particular case by the Norris-laGuardia iAct. The Norris-la
Ouardia Act was not applicable because it was not "a case involving or growing
out of any labor dispute®, There was no employer-smployee relationship
between the Washington studio and the pickets, and there was no way in which
Mo plaintiff eould give the pickets the relief they sought.

proveony

12 Gomes v. United Office and Professional Workers, U. 5. District

Court, District of Columbiam, (1947). 20 LRH 2LL3.
e
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STATE ANTI-INJUNCTION ACTS

Some states have enacted anti-injunction acte similar to the Pede:
eral AntieInjunction (NorriseLafluardia) Act.

The purpose of all anti-injunction leglslation, both Pederal and
state, is best expressed in the declaration of policy contained in the second
Section of the Norris-lLaGuardia Act. "It is necessary that [/ the individual
unorganised worker / have full freedom of association, self-orgenization and
designation of representation of his own choosing.” In 1936 the Supreme
Court of Oregon defined the purpose of the Oregon Anti~Injunction &ct in the
following language: "Clearly one of the principal purposes of the Act was
to protect laebor from the abuses of unrestrained issuance of injunciions in
industrial con‘bromrslw.n | ,

In the New York case Thompson v. Boekhoutll the plaintiff Thompsen

wag engaged in operating a motion picture theatre. For some time he had
smployed a duly licensed union projectionist. He dismissed his employse and
also being a licensed gmjw&ieniab, took over the duties formerly performed
by the defendent Boekhout, The union picketed the theatre. The New York
Supreme Court held that a "labor dispute,” within the meaning of Chapter L77
of the laws of 1935 (adding section 876~a to the Civil Practice Act) was not
iowlved and granted an injunction pendante lite restreining the union from

interfering with the business of the thestre operator and from picketing, save
By one man at a time,

o

13 Geo. B. Wallace Co. v. International issn. 155 Ore. 652; 63
Pas. (ad) 10907

—— 2k 273 W, ¥, 93 (1937).
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The Court sald: “Where the owner of a small business seeks to avoid

&

#labor disputes® as defined in the statute by running his business without
any employees, an attempt to induce or coerce him to hire an employee or
employees, upon terms and conditions satisfactory to persons assoclated in
such attempted inducement or coercion, is not a"abor dispute" within the
letter or spirit of the statutory definition. Ve hold that the statute has
no application in this case."

In the Boro Park Sanitary Live Poultry Market casel® a New York

corporation was wholly owned by four brothers and their mother, who were aleso
the sole directors and officers of the corporation., The corporation had a
contract with the union, The contract expired and never was renewed, In-
stead the stockholders of the corporation did the work themselves, the brort.herT
getting weekly wages, the mother “support and contribution.* The union
contending that the stockholders were employers and not eligible to membership
in the union picketed to induce or compel the corporation to employ union
members. The corporation sued to enjoin the picketing without complying with
the terms of the anti-injunction (akin to the Federal) act. The ‘efendants'
motion to dismise having been granted by the couri below, the corporation
appealed. The New York Supreme Court held a labor dispute was involved.

The stockholders having chosen the corporate form of business, and being paid
8 smployees by the corporation, cannot ask the court to plerce the corporate
eatity. Nor is the fact that the union will not admit stockholders material,
for the union may choose itw own members and then endeavor to obtain employment

L

( 15 Boro Park Sanitary Live Poultry Market v, Heller, 280 N.Y. 481
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for its chosen membors,

In Beillis v. Fuchel0 four co~partners were engaged in the business

of distributing beer and soft drinks, some of which they also botiled in the
city of Bew York and neighboring territory. They had in their employ thirteen
drivers who had designated the union, ILocal No. 23, as their bargaining agent.
After the partners had refused to enter into a collective labor agreement over
wages and hours, the union called a strike, All thirteen employees responded
to the strike call. The pariners (all brothers) hired no other employees
and claimed they did not intend %o hire any. The question for decision was
whether this was & "labor dispute” as defined in New York's Civil Practice Act|
The Now York Supreme Court declded that the question of what con=-

stitutes a "labor dispute,? even under the statutory definition, admits of no
generally spplicable and definitive answer. Of neceseity the answer must
depend upon the circumstances in the individual case. The Legislature has
salds

"The term 'labor dispute' includes any cone

troversy concerning terms or coditions of

employment, or concerning the association or

representation of persons in negoetiating,

fixing, maintaining, changing or seeking to

arrange terms or conditions of employment, or

concerning employment relations, or any other

controversy arising out of the respective in~

terests of employer and employee, regardless

of whether or not the disputants stand in the

relation of employer and employee."
Thus, it is clear that the first essential for a "labor dispute® is employment

Ia Thompeon v. Boekhout, where the proprietor of a small picture theater

[ S—

16 283 ¥. Y, 133 (1940). 6 LRRM 108S,
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employing only one msn discharged his single employee before a strike was

called, there was no employment existing at the time of the strike, hence no
#labor dispute.”

In the present case the drivers were in the plaintiffs' employ when
the strike was called, and the strike related to the terms of employment.
There can be no question, therefore, of the existence of a "labor dispute® and
the application of Section 876-a of the Civil Practice Act. . . 7

4 controversy between Employer and Individuals has been ruledl®
not a "labor dispute®, In this case, where the unlon and the employer had a
eollective bargaining contract, some of the employees pilcketed on their own
becanse they felt the union was ineffective in trying to improve certain
working conditions.

Such action is unlawful, said the court, because in entering into a
oollective asgreement the auploﬁes sumnéered their right to act individually
in matters concerning the agreement. Had the union authorized the picketing
it would have been a lebor dispute, but action by individuals was herse not a
"labor dispute" and was consequently not protected by the NLRA and a state
court can enjoin this ploketing under its general equity power, even where
the picketing affects interstate commerce, because the NLEB has exclusive
interstate jurisdiction only over "a labor organisation or its agente.®

17 The question has arisen in some states wheilher the anti-
injunction acts spply to disputes between employers and employees where the
®ployer is not operating an "industry.® Thus in State v. r, 205 Mimn.
333, picketing by a discharged chauffeur at the home was held not protected
by the state anti-injunction act.

—

18 Weisfield v. Haeckel (Ure. Cir. Ct.) 28 LRiM 2055.
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Picketing of an employer, because he sold to a customer not in good
standing with the union was legal and held %o be a "labor dispute" under the
Washington anti=injunction law because of an agreement not to sell to such
a customer with the union.’’ |
In the case of Haleston Urug Stores v. Retail Clerks, the Oregon

Circuit Court of Multnomsh County ruled?’ that an employer is not entitled

to & state court injunction because the union ies picketing to obialn a closed
shop which is illegal under the NLEA as amenled, The evidence showed that

the closed shop was not the sole union objective and that the dispute between
the union and the employer involved wages, hours, and working conditions.
This, then, constituted a lator dispute under Oregon's lLittle Norris-~laGuardia
Acte The NLEB, which refused to take jurisdiction of the complaint of an
unlawful labor practlice, found that Haleston's business was essentially local
in character. The NIRB was upheld by Circuit Court of Appeals and certeorari
was denied by the U.8. Supreme Court.

Courts will also permit primary peaceful picketing of a multiplant
employer at plants other than the struck plant,

Peaceful picketing by a union at a plant of an employer, in
furtherance of a etrike called by the union at another plant of the same
eployer after the expiration of a collective bargaining agreement, is lawful
wder Section 6 (3) of the Pennsylvania Anti-Injunciion Act even though no-

pe—

19 Marvel Cos v, Teamsters' Union, Local No. 524, 105 Pac.
(24) Ls. (19&5)"‘7‘!3#%%% .

20 Haleston Drug Stores v. Retail Clerks, Oregon Circuit Court,
| Mltoomah County, October 208, 1952, 31 LRRM 2650.
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strike contracts between the employer and other unions are in force at the
picketed plant and some employees of the other unions remained away from work
because of the picketing., Such plcketing does not fall within the language
of the act as a "labor dispute® ., ., . which tends to procure the disregard,
breach, or violation of a valid subsisting labor agreemntma

The state court sald it had Jjuriediction since such picketing is
neither protected nor prohibited by Faderal Act.

In Jonas Co. v. Electrical Workers Union No. L9k, the Wisconsin

Supreme Court mlodaa that the provision of the Wisconsin Anti~Injunction Act
(Sec. 103462 (3) defining a "labor dispute® as a controversy betwsen an
employer and a majority of his employees in a bargaining unit is applicable

| in determining the legality of picketing by a union under the Wisconsin statutd
which makes it unlawful to picket "when no labor dispute, as defined in
subsection (3) of section 103.62 exists."

21 American Brake Shoe Co. v. Inumtional 4esn. of Mechinists,
Mmnsylvania Supreme Court, February 13, ‘ WH 2398, ~

22 Jonas Co. v« Electrical Workers Union No. LSL Wisconsin Bupreme
Oourt, May 5, 1953 32 LRRM 2166.

e ——




CHAPTER IV

LEGALITY OF THF MEANS OF PICKFTING « MASS PICKETING
VIOLENT PICKETING IN QENERAL

Mass picketing may be defined as the posting of large numbers of

pickete in front of an employer's premise. Uenerally, the fact that a large
nunber of people congregate at a certain place for ceriain reasons tends to
produce certain effects, With respect Lo mass plcketing, the courts and the
Mational Labor Relations Board look into the facts in each case to see what
the effect of the pilcketing was.t If mass plcketing has the effect of barring
non=atriking employees from the plant, or of intimidating other persons
{customers) even without violence, it is illegal and can be prohibited,?

The U. 5. Supreme Court held in the Truax case’ that mass picketing
was illegal., In the American Steel Foundries casell the court limited the

number of picketing men to one at each point of ingress and egress to the

1 United Rlectrical Railo and Machine Workers, Local 1150, &4

HIRB 972,

2 United Purniture Workers (Colonial Hardwood Flooring Co.) 04

KLRB 563,

J Truax v. Corrigan (1921) 257 U. 8. 312,

% 5. 18 L American Steel Foundries v. Tri-City Trades Couneil (1921) 257
* S, .«

3
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L]

plant. In so doiny, it developed whai has been referred to as the "missionary
doctrine.” This, said the court, was not inte;ndad to be laid down as a

tpigid rule" , + " bul only as one which should apply to this case . » » and
nay be varied in other cases."

The Superior Court of Los Angeles Gnuntys 1limited the number of
pickets Lo ten persons, with no picket at a distance less than four feet from
any other picket, except in paseing.

The Washington Supreme Court has u}nheldé the granting of an injunc~
tion which restrained picketing through mass tactics but permitted peaceful
picketing by a limited number of pickets.

In the case of Milk Wagon Drivers' Union, Local 753 v. Headowmoor
Dairies, Inc., the U, S, Supreme Court held in a 5 to 3 decision that the

Nlinois couris were correct in granting an injunction to restrain gll
picketing, including peaceful plckebing, if these peaceful activities had
become closely assoclated with violence. The case concernsd an injunction
issued against a Chicago milk wagon drivers' union in a dispute with a dairy
which used the so-called "vendor system" of milk distribution. Under this
Plan milk was sold to vendors operating thelr own trucks, and these in turn
sold to retailerss The independent vendors worked at lower standards than
the members of the union. In order to compel the abandonment of the system

5 U. 8. Electrical Motors, Inc. v. United ﬂmtﬂaal Radiec and

Kashine Workers of America, local 1L2 (19L6) 1P (2 7 LRA 24,
6 Columbia Rivers Packers Association v. Hinton 62 Sup. Ct. 520
9 1k Lo3,

7 Hilk Wagon Drivers' Union of Chicas
207 rencar, denied 312 U. S. 715 L LRRM 426,
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the union began to picket the retsll stores. .In general, the picketing of the
stores was pursued peacefully by the union over an extended period of time,
put there were cccurrences of acie of violence consisting of windowesmashing,
bombings, burnings and wrecking of trucks, shootinge and beatings,

The majority opinion of the Court delivered by Mr. Justice
Frankfurter, held that to restrain all picketing "setim a background of
violence® does not involve infringement of the freedom of speech guaranteed by
the fourteenth amendment, but is an exercise of the power of the State to
prevent future acts of violence. The Supreme Court indicated that, in this
decision, it was not paaaing on the wisdom of this injunetion but merely upon
the State's consitutional powers If the psople of Illinois desire to with-
draw the use of the injunction in lsbor controversies, they may do so by
legislative act as has been done in some other states,.

The Mississippi Supreme Coirt has held® that mass picketing by
striking employees and non-employees, all members of the szame union who engaged
in violence, threats and intimidation against strike breskers entering the
employer's plant, could be enjoined bty a court of equity. A lower court had
diemissed a %11l for an injunction on the grounde, among others that the acts
scught to be prohibited were orimes, which squity would not enjoin, and that a
state court could not enjoin practices which affected interstate commerce.

The Missizsippl Supreme Court, reversing this decision, held: (1)
That orimingl acts could be enjoined if they constituted a continuing trespass
&d would do irreparable injury to the employer's property; (2) That a State

o

8 ESouthern Bus lines v. Street Rallway Employees (Mississippi

! M Gom, February 1L, 121! 221 23 LERM 2397,
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could, by its own police power, prevent unlauful interference with business
and property, whetiher or not interstate commerce was affected; (3) In this
power the State was held not to be prohibited by either the amended National
labor Helations Act or the commerce power of the Federal Conetitutiong
(4} The mass picketing was illegal, even thoug: no actual violence or
physlcal sssaults wers shown, if tureats and other means of intimlidation
deprived those ajainst whom they were directed of tne power bo exercise their
own willy (8) An injunction could be granted against all picketing in which
previous actions of picketers had clearly indicated that Iurther picksting
wuld result in violence or intimidation; (6) The right of freedom of speech
was held not to preveni the courts from protecting azainst coercicn. To de-
prive the laborer and his employer of the right to contract for work was held
to violate the due process clause of the fourteenth amendment to the Constitu~
tion,
UNDER STATE ACTS

The first decision of the U, S, Supreme Court arising under a State
labor relations law which forbids unfair labor practices by employees was
decided in 1942 in the Hotel and Restaurant Fmployees Internstional Alliance

Y. Wisconsin Feployment Relations Board.”?

Fickets foreibly prevented the delivery of goods to one of the hotels|
Fumercus outbreaks of violence occurred., The cease and desist order of the
Wisconsin E.R.B. was sustained by the Circult Court of Milwaukee County and
Mfirned by the Wisconsin Supreme Court. .

W

9 34 U, 8. 550 10 LRRM 38i.
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The decislon in the case held tihal the free speech guaranty of the
Constitution does not prévent an order ajainst violent plcketing. In this
connaction the Court sald: "What public policy Wisconsin should adopi in
furthering desirable industrial relations is for it to say £0 long as rights
guaranteed by the Constitutlon are not abridged.

The U. S. Supreme Court has ruledi® that a State may properly forbid
participation in mass plcketing as an unfalir labor practice under a state
acte This case resulted from an order of the Wisconsin Employment [elations
Board finding a union guilty of unfalr lavor practices in mass pelketing
accompanied by threats amnt assaults. The union challenged the entire
Wiseengin Act as repugnant to the terms of the National Labor Relations Act.

In deciding the case, the Court asserted that States have the power
to regulate picketing under their police power. That power was held to be
linited only when it comes into conflict with the rights guaranteed by the
Constitution or with the status of employees and their gollective bargaining
rights under the National Labor Relations Aot or other Federa)l laws, "It has
not been shown," the court said, "that any employee was deprived of rights
protected or granted by the Federal Act or tha®b the status of any of them under
the Federal act was impaired."

A lower Idaho court heldn that mase picketing and coercion, if
mgaged by a labor union, are not protected by the constitutional guaranty of

-

10 Allen=-Bradley local YNo. 1111 v, Wisconsin 1 t Helations
Board 62 Sup. orB70 CTOLE) BT 1137 oF 1 ran T LA

1 m h 5mith (Idalw District Court, Ada cﬁ“ﬂtﬁ” April lé‘,
8), 22 e 2049,
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fres speech.

The union engaged in mass picketing which prevented anyonewe
employeewwgustomer, or patron-efrom going in or out of the employer's plant,
Pickets stopped patrons and made threatening remarke.

A State law prohilbiting the issuance of injunctions in labor disputes
the court ruled, was immaterisl under the facts, and the pickets' conduct was
mlawful. The frecdomw=of-speech provision of the Constitution cannot be "used
as & cloak for unbridled license or coercion,® the court pointed out, and when
peaceful picketing ceases to be used for purposes of persuasion, "it loses
the protection of the conetitutional guaranty of free speech, and a person
or persons injured by its acts may apply to a court of equity for relief.”

In another state decision the refusal of an employer to negotiate
with a union while strikers were engaged in mass picketing wase hsldla by a
State court to be no defense to the grant of an injunction under the State
anti-injunction law,

The union clalmed that a refusal to negotiate showed that the
employer had not made every reasonsble effort to settle the strikee--a condition
for the grant of an injunction under the act.

The Court pointed out that the employer had engaged in negotiations
with the union both before and after the begimming of the strike and the
Plcketing, It held alsoc that the mass picketing was illepal, since it was
8companied by threats of violence a;ainst non-strikers and supervisors and

alnst employees attempting to enter an adjoining plant of another employer

[ “S—-—
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with whom the strikers had no labor dispute,
The employer had continued to negotiate until after the case had
reached the court. It was unreasonable, the Court stated, to require further
continuance of nsgotations in the face of the illegal picketing,
Mass picketing of an employer's store by a union which was overe
whelmingly defeated in an employee election was he1d!3 to be for an unlawful
objects There was violence, pickets carried untruthful signe,
It was claimed by the union that the picketing was to persuade
the employees to join the union in its efforts to cbtain a contract with the
employer, and to get such a contract for the benefit of the two employees
who voted for the union. (1) The Court held that the union's real purpose
was to compel the employer to violate the‘ State labor relations law by
forcing the employees to join the union against their willy (2) The Court
held the picketing to be contrary to the public policy proclaimed in the labor
relations statute that a majority of employees, if they 8o chose, need not be
represented by a union; (3) No denial of the constitutional right of free
speech, had teken place, the Court said, in view of the viclence and coercive
tastics used by the union, and the untruthfulness of the picket signs. But,
even without such violence, it stated, the picketing could have been enjoined
because of ite unlawful object.
THREAT OF VORCE « COERCION
An examination of cases that deal with the means of plcketing shows

8 rather broad variation in the interpretation of the terms fraud, violencs,

[ "

13 Haber and Pink Inc. v. Jones (1950) 25 LRRM 2061, K. Y., Supreme
Gourt, Special ?am,w ’
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threats, intimidation or coercion. For instance, one court may find “intimid-

ation®™ in certain epithets, gestures or Jeers while another court may be of
the opinion that no *intimidation" resulted from such actions. It is largely
a matter of the basic economic views and biases of the judge who hears the case
The National Labor Relations Board has ruledll that under certain
circunstances mass picketing constitutes an unfair labor practice. Actions
held to constitute restraint or coercion within the meaning of Section 8 (b)
(1) (A) of the WLRA as amendedl5 were: (1) Conduct of strikers and their
compantions in trailing a greatly out-numbered group of strike breakers arcund
the touwn=wconsidered an unspoken threat of violence; that the strike
breakers were not thereby deterred from returning to work was held immaterialj
(2) 4 union agent's threat to "beat up" a strike-breaker who had sworn at
women pickete~eneld to be caused by a motive to discourage "scabbing® as
well as anger at the treatment of womeny (3) Interposition of passive force so
that drivers had to choose batween running down pickets or driving awvay from
the plant; (L) Ordering pickets to "pull" passengers out of a cary (5) Maesing
200 to 300 pickets, strikers, and other union members on the driveway leading
te the employer's parking lot, thereby foreibly blocking cars carrying strike~

1, In re longshoremen's Union (79 HLRB No. 207, October 22, 1948)
23 LrRY 1001,

15 B8sction 8 (b) (1) (&) reade in part as followst It shall be an
unfailr labor practice for a labor organization or its agente (1) to restrain
or coerce (4) employees in the excrcise of the rights guarsnteed in section T..
Se reads as followsi Employees shall have the right to self-organization
Y form, join, or assist labor organisations, to bargain collectively through
Fepresentatives of their own choosing, and to engage in other concerted active
itles, for tne purpose of collective bargaining or other mutual aid or protecte
sall also have tne rigat to refrain from sny or all of such activitied
: "j' , 8% ) *h ( Ry WL LG 4 ; et G 2
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breskers to the struck plant,

The Doard, discussing union responsibility, polnted out that no one
of the activities by individual pickets wae an unfalr labor practice under
Section 8 (b) (1) (4) unless authorized by the labor union. Since enactment

of the Labor Management Relations Act, the same tests were held to apply to
unions and to employers in the determination of responsibility for their agents|
acté. 7The burden of proof was held to be on the party alleglng the agency
relationship between the pickets and the union, both as to the existence of
the relationship and as to the extent of the agent's authority. 8ince sgency
ies a contractual relationship, authority of the union's agent might be mani~
fested by the union's conduct, or even its passive acquiscence, as well as by
words.

A union was held to be responsible ‘or its agentd acts within the
scope of their authority, even ithough such actions were contrary to particular
instructions, The Board held that in this case the local unlon was responsible
for the acte of restraint and coercion performed in furtherance of the general
purpose of the strike. The international union with which the local was
affiliasted was also held responsible for these acts af‘ coercion, The
international's official newspaper reported that its regional director was
assigned to guide officers of the local in conducting the picketing. Other
Svidence showed that the regional director while at the scene of the strike

Bade no effort to stop the violence incited by officers of the local.
In the Case of Electrical Workers Union v. Cory Corporationlé the

-

Section 8 (a) (3).
16 Electricel Workers Union v. Cory Corporation (1949) 2l LREM 136, |
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Unlon was charged with violating Section & {b) (1) (4) of the NLRA as amended

by maes picketing, There wus mass picketing but it wae peaceful, The Unlon
claimed thet this was privileged under the "free spesch"™ clause of the constie
tution, end to take away this right would vicolate “due process®™. The Cory
Corporation entrance was blocked so that nonestrikers could not enter the
plants There was aleo some ihreal of violence.

A Pcease and desist® order was issued against some activity.

Toe test of coercion by mass picketing, whethcr or not accompanied
by violence, is whether or not nonw-striking employees were reztrained in their
rightes The number of pickets is only material if it has the effect or

potential effect to bar non-girikers from the plant if conducted on a work
day. Thus, mass picketing on a Sunday is not coercion provided non-striking
Jmplayeaa are not working that day.

Congregation in mass about 150 feet away from the plant entrance
near the elevator entrance even though some employees were accosted is not

rmmian bacause 1t could not establisn the identdty of thepersons nor that

the conduct was calculated to obstruct the employees' access to the plant.

The sttempted viclence ageinst supervisorshad the effect of restraint
coarcion upon "pank and file® employees because they were watching same
E would naturally be coerced.

k& ghop stewari's pre-strike warnings to an employee that she would
lose her job if she did not join the union wae coercion. However, the steward's|
Wtificaﬁian of none-strikers was not coercion.

A etriker's warning to employees a block from the Cory Company on

ir way to work, not to go to work, was held not to be coercive,
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Some side issues on this case were: (1) Both the local and interw
national union are liable for coercive acts (even 1f such acts were not suth-
orized) when both the local and international jointly sponsor a strike after
a breakdown in negotiationsy (2) 4 shop steward, wio participated in negotiae
tions, acted as an agent of the local union when making threats of violenceg
(3) Unions cannot justify an unfair labor practice which they have committed
on the grounds {hat the employer has also comnittel an unfair labor practice.
Furthermore, an employer cannct commit an unfair labor practice in crder to
protect non=striking employees, )

In United Mine Workers v. N.L.R.B.)7 thirty to forty autos drove

L

up to the mine, blocking all access to 1it, threatened employees and foreed
truck drivers to dump their loads of coal. Later, uhen the company attempted
to resume operations, the strikers drove up to the company's property (but did
not go on it) and threatened those working with violence unless they quit
working until the stirdke was over. Agaln a few weeks later, pickets went on
company’s pmpeﬁy, threw rocks snd assaulted several none~strikers. Other
acte of violence and threats of violence cccurred on other days.

The WLAR ordered the unlon to WCease and Desist®™ all coerclon.
Physical violence is definitely cvercion and violstes Section 8 (b) (1) (4).
Purthermore, the presence of representatives and officers of unlons where
Plekets were restruining and coercing the nonestriking employees establishes
Mhat the pickete were acting ae agents of the unién. If an agent is present

Wen one act of violence is comaltted, it is aseumed that he sanctions all acts
ven if not subsequently present,

L.

37 26 1A 1363 (199) 0%, IR Nou 7M.
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A United States Court of hypeuum ?etuaed to enforce an HLRB
order (1) to cease and desist from discouraging mesbership in or disecrimination
against s union, (2) to offer immediate reinetatement and back pay to LS
workers, and (3) to poet notices in the plant for 30 days. The court held
that striking employees were not entitled to relnstatement and back pay when
they had refused to allow nonwstriking employees to enter the plant and when
delivery of property to the plant had been impeded,

A picket line was established during the sitrike, which only those
workers with carde signed by union officials could cross. None-striking workers
were kepl from crossing the picket line by the pilckets, who marched closely
together in a circle "breast to back." Workers trying to enter the plant were
Rlbowsd,™ and retreated before any serious viclence occurred.

Unlike the Rational Labor Relations Board, the court found that the
strikers! wtivitiw on the picket lines were not permissible under the ach,
and that, therefore, they did not have to be reinstated, It quoted from other
cases to the effect that physioal violenvs would have vccurred except for the
nonstrikers' restraint.

Deliveries to and from the plant, it pointed out, had been impeded
by the picket liney aleo, the method of peiketing was not proper since it was
dapigned not to publicise the facts of the dispubte but rather to exclude a1}
aon=gtrikers by force.

The court concluded by quoting from the Indiana Desk Company casel?;

18 Rawleigh Cos ve KLRB (C.A. 7, July 9, 1951)s 26 IRRM 1421,

8 li HLEB Ve Indiana Desk g‘;ﬂ Uy 8s Cir., Gle of Apps Tth Digt., 16
3 le . ’




LS
"To hold that the striking employees in this case are entitled to be rein-
stated, some of them with back pay, iz to put a premium on their misconduct
and to encoursge like conduct on the part of others."

The Tenneesee Court of Appeals held2" that an injunction restricting
picketing and forbidding violence during a strike extended to pickets who
were not parties to thes injunction proceeding, were not employees of the mgalo;ﬁl
er lnvolved in the strike, did not wear a picket sign, and had no intent to
violate the injunction. It, therefore, affirmed a judgment of conterpt
against the pickets, |

An employer had obtained an injunctlion ageinst siriking employees,
restraining them from picketing en masse and from threatening violence to
non-striking workers, Notwithstanding the injunction, the strikers continued
to picket in such a way as to bleck ingreass to and egress from the amployerts
plant, Thevy were Joined by two versne whe were not members of the employer's
working force., One had left his employment prior to the strike., The other
was picketing in place of his mother., HNeither bore signe indicating that they
were pickets.

In holding these persons bound by the injfunction, and therefore in
oontempt for violatiny ite mandate, the court stated: (1) "In view of the

adnitted eympathetic attitude of 211 the...(non=smployeee) for the cause, their

avallibility to assist in the act of obstruction, their close proximity to
those actually effecting the obstruction, and their obvious approval of the

&%, it matters not which ones wore the pigns, or physically stood in or

Valked across the driveway, or whether they were employees,.."; (2) The court




L6

concluded that a person not a party to the injunction proceeding is Aeverthe-
less punishable for contempt, if, with knowledge of the injunction, he alds
or abets another in violating it.

Instances of unlawful coercion occurred over a period of several

days in an attempt to force employees of Jimbel Brothers Store?l o join the

union or to prevent their working because they refused to assist it. The
Board agreed with the trizl eraminer's findings that the union was guilty of
the followin: violations of law: "(1) escorting a felephone operator from
her place of work undeyr threats of viclence because she was not a momber of
the uniony (2) threatening a telephone operator that unlessehe donned 2 union
button, szhe could not worj (3) telling an employee that there would be a
union shop and she would be dismissed if she did not join the union; (L)
threats to an employee by a unien ghop steward that 1f she 4id noi join the
union she would lose her job; () tellinz an employee that she would have to
join the union or get off the selling floor; (6) attempting to »ull an employse
from her office chalr and physically eject her from the office; and (7) group
interference with the work of a number of nonsunion sales clerks to et them
to Join the union by surrounding them on the selling floore-iogether with the
Sustomers they were trying to serveeeand maintdning a loud, continuing commotiod
including name-calling.”

The Bogrd described this last violation ae the equivalent of physical
Soercion, Harassment of sales personnel to a point wihere the communication

between them and customers is seriously handicapped violates Sec. 8§ (b){(1)(A)of
the NIRA as smended, though there iz no physical force applied.




CHAPTER V
LYCGALITY OF THE ORJ¥CT OF PICKETING
A. IN GENERAL

Assuming that non~viclence and a complete absence of any legal

infraction marks the "how" of picketing, the employer may still demand that
it be stopped becaume of the "why": the pickets seek to bring about some
result which 18 clalmed to be susceptible of Judicial disapproval. The
yhy' therefore may easily overturn even such an otherwise constitutionally
protected "how", which means that pickets must run g double gauntlet of
*how" and "why." Picketing by 1llegal means or for fllegal objects divesis
it from constitutional protection. What is formerly a constitutional right
now becomes a legislative and judicial privilege.

Unions sre subject to administrative .in.junctioaweaasa and desigt
orders--when found by the National Labor Relations Board to be committing
®unfair labor practicas.“l These practices include a strike or a concerted
Fefusal to work on, or transport, materials or goods with the object oft
Foquiring an employer or self-employed person to join a labor or employer
Organization; compelling an employer or other person to cease using or dealing

1 Sections 8 (b) (1) to (6) inclusive of KLRA as amended,
L7
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in the products of another; or requiring another employer to bargain with a
union unless that union bas been certified by the National Labor Helations
Board as the representative of his employevs. MNoreover, whoever is injured by
any such etrike may sue in a federal court, regardless of the amount in the
controversy, and recover damages and costs. On the petition of the Board,
the federal courts may enforce its orders or restrain the committing of
unfair practices Ly injunction. Finally, an injunction is authorized on
the suit of the government to halt any strike found, after inguiry by a
board eppointed bty the President, to endanger the national health or safety.
The latter injunction must, however, be discharged after a maximum period of
eighty days.

7. SECONDARY PICKFTING

Secondary picketing mm that the persons (union) picketing have
no dispute with the person (company) being picketed, but a dispute does
exist between the pickets and theirown employer, and the establishment being
picketed usually does business with the pickets' employer.

It should be remembered that in 1542 the Supreme Court in the
Wohl case, permitted union bakery drivers to picket the places of business of
sanufacturing bakers who sell to non-union peddlers and the places of business

of customers of these peddlers.

Bection 8 (b) (L) (4) of the amended NLRA forbids a union from
inducing or encouraging employees of a neutral employer to engage in a second-
&y strike or boycott where an object is to comp@l the neutral employer to
S8ase doing business with another employere
g_ The following cases will show how the NLRB under section § (DI(L)(A) |
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of the Acttreats secondary picketing.

The NLR3 held™® that the action of a union causing others to boye
cott the primary employer against whom the union was striking, was not within
the prohibition of secondary boycotts specified in section 8 (b) (L) (&)
of the amended NLRA. The fact that the union's lawful primsry action alsc had
a secondary effect did not make its action secondary.

Two oil companies, Pure U1l and Standard 0il, operating adjacent
refineries used the same dock. Dluring a strike of employees of Standard(i)
the company which ouned the dock, the dock was plcketed,; although, pursuant
to a pre~sirike agreement betwecn the companies, Pure 011 was permitted to
operate the dock with its own employees. Pure Oil employees refused to cross
the picket line. A ship's crew was advised by the striking union that the
dock was "hot" and that Pure Oil cargoes, though not originally "hoti® were
"hot® when they reached the dock. Accordingly, the ship did not pick up the
cargoes. Pure Oil brought unfair labor practice charges against the union,
The NLEB held for the union. The fact that picketing prevented Pure 0il
erplovees, who refused to cross the line, from operating the dock, the NLAB
held, was not an attempt by the union to make Pure 01l cease doing business
vith Standerd 011 within the meaning of section 8 (b) (L) (A). The Poard
pointed out that any strike by its nature, was intended to inconvenience those
doing business with a struck employer. The legislative history of the Act was
held 4o indicate an intention to prohibit only secondary strikes and boycoits
d not primary strikes.

.

ngl Union, locel Union 3L& (CI0), (84

L o, 53050 B B Ok
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In a ruling concerning the violntio}x, by two local unions, of the
amended NLHA, the NLRD held? that one union violated section 8 (b) (L) (&) by
picketing the premises of three department stores to force the stores to
cease doing business with a delivery company with whom the union had a dispute.
The Board held that this same union also violated section 8§ (b) (L) (B) by
picketing the premises of the ptores with the object of aexerting pressure on
the delivery company in order to gain recognition as bargalning representative,
in the absence of & Board certification. |

In issuing a cease and deeist order against this union to forbid
it from violating these sections, the NLRB declared that the order should be
limited in 1ts scope so thal it would not prevent the union from picketing
the primary employer (the delivery company) for the purpose of securing
recognition as bargaining representative. The Board declared that Congress
clearly did not intend to prohibit strikes against primary esmployers.

4 fundamental principal of un .onism, that union members do not
work beside non-union men has been severly limited in three of the following
four decisions dealing with secondary picketing under section 8 (b) (L) (&) of
the NLEA as amended.

In the NLRB v. International Rice Milling Company case3 a Teamsters'

local union, which was not certified as & majority representative, picketed &
mill with the object of securing recognition. In the course of the picketing,

2 In re International Brotherhood of Tcamsters (85 NLHB lNo. 181,
Auguet 31, 1949). 2L LFAM 1513,

3 BLRB v. International Rice Milling Company 3Ll U. S. 665 (1951).
8 Lram 2108, -

e
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the union pickets induced and encouraged two men in charge of a truck belong-
ing to a neutral customer of the mill to rafm;a to crose the picket line,

The Supreme Courtd found that the picketing was directed primarily

at the mill and not at the neutral customer and that, even though the effect
of the picketing may have been to induce the neutral customer not to deal
with the mill, this effect was incidental. Thid did not constitute a violw
gtion of the wt.z‘ the law, it was said, specifically protected the right to
lstrike any employer in a primary d:!.’u‘pxitegs this right was not to be impaired
lunless specifically indicated in the act. The fact that the picketing was
limited to the geographic area of the mill was found significant. Further,

the Supreme Court noted that there was no picketing of the customer as such.

{inally, the Court found that the actusl inducement of two employees of a
utral customer not to cross the picket line was aimed at individual action
such employeesi there was no atiempt or object to induce conceried activitie;

f that customer's employees. 4is stated by the Jourts

"4 union's inducements or encoursyements reaching
individual employees of neutral employers only as Lhey
havpen to approach the picketed place of business generw
ally are not aimed at concerted, as dietinguished from
individual, conduct by such employees, Generally, there
fore, such actions do not come within the proscription of
Seotion 8 (b) (4)."

In the Denver Building and Construction Trades Council caxw,(’ the

Denver Building Trades Council became involved in a dispute with an electrical

———

National Labor Relations Act as amended by Act of June 23, 1947,

k
ssction 8 (BT (L) (A)s
5 Ibide, section 7.

6 NLEB v, Denver Building and Constr. Trades Council (1951) U.S.8. CH
5 ALC 668, 28 Lumy 2108,
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sub=-gontractor who refused to hire union men, ) The general contractor, as well
as other sube~contractors employed on the job union workers. The council
posted a picket at the project, statingt ®"this jJob unfair to Denver Building
Trades Council® In addition, other craft unions affiliated with the Council,
whose members were employed on the job, were notified by the Council of the
electrical subegontractor's refusal to hire union men, which action, under the
bylaws of the Council, required the other craft workers to leawe the job. Also
the general contractor was warned that the situation would be difficult for
him if the electrical subw~contractor did not employunion workers., FPicketing
continued for about thirteen days, during which time the entire job, except
for elsctirical work, was shut down. At the end of this time the general
contractor notified the electrical subeconiractor to get off the job., Work
was then resumed.

The majority of the Court reasoned that, whatever the relationships
between general contractors and subecontractors might be as a practical matter

a8 a matter of law each of these gontractors or sub-contractors was a separate

entity and, therefore, A& separate employer,

Accordingly, since the building trades council's only comphint was
against the electrical sub=contractor, the majority held it had no right under
the NLRA ap amended to direct ite picketing at the entire job, which included
the general contracter and subecontractors with whom there wac no dispute,

Since picketing directed at employers other than the electrical
Submcontractor influenced the employvees of the other employers to quit work,
tad thus forced the general contractor from doing business with the electrical

'“b‘eontmctcr, the picketing, according to the Supreme Court, was a clear
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violation of the secondary boycott provisions of the NLRA as smended which,

among other things, declares it to be an unf;ir practice "o induce the
employees of any employer to engage in a strike where the object thereof is
foreing or requiring any employer or other person %o cease doing business
with any other person.®

The Council's bylaws made no dietinction between the general con-
tractor anﬂ any sub-contractors who might be on the Job, Because of these
bylaws, the Supreme Court found that the picketing amounted to a "signal in
the naturs of an order to members of affiliated unions to leave the Jjob and
remain sway until otherwise ordered.”

The case’ 4in which Local 501 of the Internstional Brothernood of
Electrical Workers was & party involved a situation similar to that in the
Denver case. Its differences were these: FPicketing was begun vhen no elect~
rical work was in progress, no demands were made upon the non~union sub=

contractor directly, rather, the evidence disclosed that the picketing was

directed at the carpenter sub-contractor or at the general contractor in

order to force the termination of the electrical subcontract.

The principal distinction between this case and the Denver case is
that there were no bylaws or other controlling practices of bullding trades
endons shown to exist similar to those wnich were shown to exist in the Denver
case., The IBFW case involved simple, pesceful picketiny, but since the
Supreme Court believed it was wrongly directed® the Court found it unlawfuls

.

7 International Brotuerhood of Electrical Workers v. NLRB, 20 LRRM
a1s, (19%1); T

8 Italics supplied.
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The case? of local 7l, Brotherhood of Carpenters v. NLRB again pres-
sented an actual situation similar to that in the Ueaver and IDYW cases.

However, no picketing was engaged in, but the Carpentersz Union ordered its
four carpenters off the job, this being done at a time when none of the non-
union installation work was in progress.

The NLHB, the Sixth Circuit Court of Appeals and the United States
Supreme Court found the Carpenters local gullty of an attempt to induce the
employees of the carpenter contractor not to work, with the object of requir-
ing the contractor to cease doing business with the installation contractor.
The Court found it immaterial that another object was to enforee a union

rule that members should not work on a project where non-~union men are

employed; any such union rule must bow to ihs express provisions of the
Taft~llartley Act,10

The decisions in the previous three cases indicate that the HLRA as
smended makes it unlawful, in any bullding trades dispute where more than one
contractor is engaged in construction work, te direct picketing at all of
the contractors on the job where the actual dispute or grievance is with only
one of ite several coniractors.

It ies only where the entire building or construction is being under
taken by a single general contractor that picketing can be directed generally
or at the job as a whole.

It is unlawful for one bunilding trades union which has a dispute with:

9. United Brotherhood of Carpenters (1951) U. 8. Supr. Ct. 28 LREM

aa,
e 10 Italics & od
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one of several contractors or sub-contrastors working om a particular job to
induce the craft employees employed by other contractors to quit their
employment through picketing directed at such other contractors. It is only
the contractor with whom the immediate dispute exisis who can be picketed.

Union rules or bylaws or the bylaws of bullding trades councils that
attempt to regquire all crafts working on a particular job to cease work in
support of a particular craft which is engaged in a labor dispute may de re-
garded, in certaln circumstances under the decisions, as evidence supporting
a clainm of violation of the KLRA as emended when used to require automstic as
distinguished from woluntary quitiing of work by craft workers other than
those who have an immedliate dispute.
The decisions indicate that the NLRA as amended has apperently destroy-
ed what, up to this time, were considered legitimate and justifiable practices
in the bullding trades industries, they also indicate that the act does not
prevent or prohibit plcketing or striking, even on a construction job, agalnst
8 particular contractor or employer with whom a particular craft hae an
immediate and primary labor dispute.

However, any such strike or piecketing must be on behalf of the labor
organtzation that is affected, and the picketing and the plcket signs must
be directed only at the employer with whom the dispute exists or against whom
Somplaint m‘pm’mat is being made,.

PRIMARY SITUS

The following four cases twm upon the definition of what ig the

r"’-‘ﬂ? situs of an employer.

e
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In the Schults avm,u the employer moved ite headqan'; from
Hew York City to New Jursey, There it amam;i into an ggreement with a New
Jersey local of the International Brotherhood of Teamsters covering its
dirvers. Before the move, the company had been engaged in a collective
bargaining dispute with a ¥ew York local of the same Brotherhood, There-~
after, when Schults drivers went into New York, their trucks were followed
by agents of the New York local. When they stopped at loading platforms

belonging to neutral employers, their trucke were picketed.
A majority of the Board found thls picketing to be lawful on the

theory that each truck constituted a primary situs and thus the picketing
was primaryes A strongly worded dissent signed by two of the five board members
objected to the conclusion that sach tmck should be regarded as a *roving®
[part of the employer's premises.

A second trucking industry case’ involved an effort by Local 807
lof the Internationsl Brotherhood of Teamsters to get certain work for its
Mm. Sterling was a beer distributor in southesstern Massachusetis,
Its drivers were members of a Massachusetis local of the Teamsters., As a pard
[of the company's normal business, Sterling trucke made regular trips to New
Tork City to pick up beer at the Ruppert brewery., Incidental to the loading

unloading at the Ruppert platforme was a limited amount of so~called
rminal driving such as backing and moving from one platform to another,
8 driving had been done by Sterling drivers, local 507 demanded that

11 In re Teamsters local 807 and Schults Refrigerated Service Inc.,
OT8B, No. 62, 25 TN 102 (I545).

75,26 1Rr9,4 Jeansters Local 807 and Sterling Beverages, Inc., 50 NLEB
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it be done by its members as & mcens of increasing employment opportunities
for New York drivers, Sterling refused. Local 807 placed pickets at the
entrance to Ruppert's loading platforms,
& majority of the Board found a violation of the Act. In the
Schults case picketing took place only while the Schults trucks were at the
loading platforms. In the Sterling case the picketing continued after the
trucks had left. Therefore it was illegal. ’
A third decision®® further 1llustrates that picketing is legal when
directed at the primary situs as herein defined by the Board,
The Rysn Company was awarded a contract to construct additional
plant facilities adjacent to the main plant of Bucyrus~Erie Company. Both
the old and new plant were on a large plot of land owned by Bucyrus and en-
closed by a large fence. Bucyrus employees who were represented by Local 8513
entered the old plant through the main gate., Ryan cut a new entrance through
the fence for its construction workers. This pate was located at a distance
[of 500 feet from the main gate. It could be, but was not, used by Bucyrus
boma. Local 813 became involved in a collective bargaining dispute with
» A strike was called and pickets set up slong the entrances, include
ing the one used by Rysn's employees exclusively.
The General Counsel of the NLRB issued a complaint on the grounds
that this picketing constituted an inducement of Ryan's employees to engage in
secondary bayuottg A majority of the Board felt otherwise, adopting the
hsory that, whatever the cbjesctive of the picketing was, it took place at the

tus of the primary employer and this was privileged.

| 13 In re local 813 snd Byen Const.Co., 85 NLAB L17. 2l LRRM 1k2k.
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In the fourth and final f:aselh the Interborough News Company was the

E

operator of news stands throughout New York City. Its employees were re-
presented by the respondent union. A48 a result of a collective bargaining
dispute a strike was called and some of the nowsstands were picketed, Offic~
ials of m union, which slso represented drivers of warious newspaper
companies, advised these drivers not to deliver papers to the struck stends.
In at least one instance, the inducement tool place on the property of the
neutral employer-~the newspaper company.

The Board without dissent found no violatlon of the act. The

theory was ytha.t inducement "invited action only at the premises of the primary
employer.¥ It means that any peaceful effort to get employees of a neutral
employer to refuse to plek up or deliver at the premises vhere a primary
strike is In propgress is not a viclation of the act.

In a situstion where the primsry employer does business, by means of
trucks, at the door or upon the premises of a secondary employer, and the
pickets follow the trucks, the problem arises as to whether the harm done to
the second employer is merely "incidental to the picketing and whether the
picketing is "primary,*

In the Sailors' Case'® the Board declared that such picketing is
lawful where it meets all of the following conditionst (1) The picketing is

strictly limited to times when the situs of dispute is located on the

*

U In W and Mail Deliverers Union and Interborough News
Copany, 90 v 26 LERM IID

(1950) :g Sailors Union of the Pacific, (Moore Drydock Co.) 92 NLRB, No.SL7
. LR s,

——
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 secondary employer's premises. (2) At the time of the picketing the primary
employer is engaged in its normal business at the situs. (3) The picketing
is limited to places reasonable close to the location of the situs. (L) The
plcketing discloses clearly that the digpute is with the primary employer,
Failure to meet one of the Board's criteria was shown to be suffe
icient to outlav picketing.
Here though the plokets carried placards dieclosing that their
dispute was with the primary employer, they intimated to the third parties
wishing to enter the premises that it would be unwise to deliver goods to
the secondary employer,
The Board nalﬁ}é that the picketing was therefore directed, at
least in part, at the gecondary employer, undoudbiedly for the purpose of
inducing third parties to refuse to enter ite premises and thersby to force
it to cease doing business wiith the primary employor.
However, Section § (b) (L) (B) was violated by a union when it
picketed the warehouse of the secondary employer (and not his place of
tusiness) to force it to aeam& doing business with the primary employer so
48 to force the latter to recognize the union where the union had not been
certified as the representative of the primary employer's umployees.17
PICKETING FOR RECOGHITION

Unions often pjcket for recognition becaure they are impatient with

Boilermakers Ho. 92 v+ Richfield 041 Corporation, 95 NLRB
51, (1950) BT TR T g o ’

17 uLee ¥. Service Trade Chauffeurs (Teamsters) U, 5. Second Circuit
i@mn of Appeals, Wow York, (1551) 28 LREM 2150,
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legal process since it might take one or two years to secure an ardm; from
the appropriate board requiring an employer to ;xargain. Before that is
accomplished, the uniont's effectiveness may have become diseipated and the
employees lose interest in joining the union. PFurthermore, unions have never
completely subscribed to the idea of majority representation before applying
economic pressure,

By definition, stranger picketing may be sald to exist when the
picketing union represents none of the employees, Minority picketing is where
the union represents less than a majority of the employese in the bargalning
units

In stranger or minority plcheting the strike cannot be utilized
because strilkes are effective only when employee sentiment is with the union.
For the purposes of this inquiry, the writer feels it is necessary
only to set forth the different types of stranger or alnority picketing, the
opinions, in general as stated by the Federal and State boards, and various
court.s,

However a distinction will be made between "sipanger picketing® as
spplied to situstions dealing with a "sole employee® bumsiness and stranger or
minority picketing in general of whieh the "sole employee® aspect is but a
part.,

The first peneral type of minority picketing considered is where one
Wnion pickets for bargaining status notwithstanding that another union has
been certified by the sppropriate state or federal apgency as exclusive bargain-
ing representative of all the employees involved.

-
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The New York Court of Appeals in the Florsheim case ruledl® that

technically speaking, the certification of a specific union ended any "labor
dispute® which might have existed. Thus any anti-injunctive legislation is
inoperative and injunctive relief may be granted. The exient of the relief
granted varles from case to case, Bome courbs enjoin all picketing, others
permit ploketing with placards stating that the employer is dealing with a
certified ’unim.

The sscond type is that which exisis where the ploketing union has
been defeated in a labor relations board election, the employees having voted
to reject all union representation. Here a union has no more right to picket
than a union picketing in defiance of a certification.l? However the court
saidt "If upon reflection there is some truthful information which the
|/ union 7 wishes to impart to the public by picketing it should be privileged
to make an application to Special Term for a modification of the injunction to
permit picketing which is specified and proper,”

The third type of recognition plcketing occurs when there has been
no certification of a rival union, no defeat of the picketing union in a
labor relstions board election, but the employer is dealing with another union
on terms spparently satisfactory to the majority of his omployees, Both
blanket?® gnd limited®l injunctions have been issusd by New York courts

18 Florsheim Shoe Store v+ Hetail Shoe Salesmen's Union
2 .1, 108 (TLB)o T TR (o el Xe

19 Lamanna v. O'Grady (1951) N. Y. 4pp. Div.27 LiRM 2552.

20 affiliated Restaurateurs, Inc. ve Du Beia, Ho¥eBuCts NeY, (1951)
125 NiYiLcJu m

( 21 Hational Foundry Company v. Quinnones, W.Y.8. Ct. Kinge Co.




in this instance.

The fourth type of recognition or at.;-anger picketing is where there
is no certification of a rival union, no defeat of the picketing union in a
repregentation election, and the employer is nbt. dealing with another unionwe
but is dealing with hie employees on an individual non-union basis.
In the majority of cases, injunctive relief is withheld by the New
York State Labor Relations Board and courts. However, an occasional injunction]
16 issued,2?

A state supreme court hes recently rulod23

that an employer is
entitled to temporary injunction against picketing by & union representing
less than a majority of his employees and seeking recognition as bargaining
agent of all the employees, with condition that all employees belong to the
union (union shop) because this is conirary to the state policy as expressed
by court decision.

In 1950, the Supreme Court of Texas upmldzh a trial court's injunction
directed agalnst picketing to compel an employer to grant & union shop, but
ordered the injunction modified to permii picketing for lawful objectives by
& union representing less than g majorily of the picketed employer.

The employer requested an injunctlion against the piclketing as a
violation of a State law prohibiting such action by a union representing lese

than a majority of the employees of the picketed smployer,

22 Pennock Companyv. Ferretti,N.Y.S.Ct. N.Y. CO. (1951) 27 LR 2493.

23 Klibanoff v. Retail Clerks Union, Alabama Supreme Ct., March 13,
1953, 32 Le™M 2036,

2, Construction and General Labor Union Ho, £86 v.
(Yexas Supreme Court, January L, 1950). 26 LRRH 2220,
—
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The State Supreme Court held that a statute limiting picketing in a
labor dispute to controversics between an employer and nis employees was
unconstitutional. Its decision was made on the basis of a United States
Supreme Court decision®’ which ruled that working men could not be excluded
*from peacefully exercising the right of free communication by drawing the
circle of competition between employer and workers so small as to contain only
an employer and those directly employed by him.” |

PICRETING 4 SOLE OWNFR OR SMALL BUSINESS CONCFRN
A change in Bupreme Court views may be indicated by reference to
the 1950 Hanke daaision26 which upheld a etate's power to enjoin picketing of
a sole~owner, sole-employee small businessman to compel him to become a union
ghope Eight years previcusly a like question had been answered in the nega=

tim:27

However, long before the Hanke case certain state courts held such
picketing in judiclial disapproval.

In 1923 in Yablonowits v. Korn the court saidt ®A man has a right

to conduct his business as he desires, and he shall not be driven out of
business by a combination of persons, especially where he employs no workmen,
and his family are the only ones who help him in the business.®

The picketing of a small meat msrket by a bubchers! uanlon was haléeg

25 AFLy. Suing, 312 U. 5. 321
26 International Brotherhood of Teamsters v. Hanke 339 U.S. 470 (1950).
27 Bakery and Pastry Drivers v, Wohl 315 U.8. 769,

28 Llyle v. local No. 452, Amalgsmated Meat Cutbers and Butcher
@ of North America et al., 124 8. W. (2d) 701 (1939) L LR®M 889,
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unlawful by the Tennessee Supreme Court in a case where the proprietor employed
no one to assist him,

A butchers' union was held by the Massachusetts Supreme Judicial

Court.ag

not to have tho right peacefully to picket an employer for the purpose
of compelling him to enter into a closed shop contract with the unions In
this case, the three employees of the butcher shop did not belong to any union
and no dispute existed between the employer and his employees.

In the case of Saveall v. Demers, the plaintiff, a resident of
Mapsachugetts, ran his own barber shop and had no employees. He did not be-
long to the local of the Barbers’ union, the membershlp of which included a
number of barber shop propristors who likewise employsd no one, as well as a
number of employees of master barbers who belonged to a master barbers'® assocc-
iations The associstion, with the approval of the union, ralsed the price of
haircuts in the unionized shop to §1.00, but the plaintiff continued to charge
fifty cents. The plaintiff refused to become a member of the union and
refused to raise his price. The unlon peacefully picketed his shop.

The Court !wmsw (1) The Massachusetts State law prohibiting injunce
tong in labor disputes did not apply. HFo labor dispute was involved because
this was primarily a dispute between proprietors over price policy, having no
relation to employer and employee interests since the interest of employee
Mm of the union in the controversy over prices was too remote to make

it & labor dispute. The picketing, therefore, constituted a combination to d@

29 Simon v. Schwachman, 18 N. E. (2d) 1, (1938) 3 LR 812,

30 Saveall v. Uemers, Hassachusetis Supreme Judicial Court,
m:‘ 1’ 195 I". aM«
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intentional harm to the business of another., (2) The Court refused to

accept as absolute the doctrine that peaceful picketing is an exercise of
the right of free speech. It qualified that doctrine by holding that pilcket-
ing hag a dual aspect. It iz a weapon of economic pressure as well as a
method of public expression or communication. Hence, il may be prohibited by
injunctions in situstions where it conflicte with publie policy.

In another case, peaceful pleketing was engaged in by a teamsters!
union in behslf of an automobile salesmen's union. The object was to compel
ownere of @ used car business, some of whom hsad no employees, to join either
| the teamsters! union or the automobile salesmen's union and enter into a
contract to carry on business only during certain hours and days fixed by

the salesmen's union. .

The Supreme Court of Washington, affimming a lower court decree,

heldjl

the picketing to be unlawful and enjoinable,

It held that the interest of the owners and the community in prevent-
ing this coercion outweighed that of the union, inview of the small number of
amployees hired by car dealers.

The right of free speech wae held not to be sbsolute where property
rights vere affected.

A union's peace™al picketing for the sole purpose of obtainin: a
¢ontract with an Illinois employer whose employees had expressed a desire not
to belong to the union may be temporarily enjoined without iniringing on
freedom of speech, since picketing for such a purpose is against the public
[Pelicy of Illinots.

L L 31 Hanke v. Teamsters Union(Washington Supreme Court, June 2, 1949.) |
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The union objJected to the injunction on the grounds that 1t violated
the Illinois Anti-Injunction Statute, (Chapter L8, Paragraph 2a of Illinois
fevised Statutes 1552,) .
However, the court found32 that the lawful discharge of the only
enployee reprevented by the picketing union permits an injunction since the
Act is applicable only to disputes between an employer and his own smployses.
With reference to the public policy of Illinois, the court noted
that Illinois legislation was silent on this point. However, said the court:
it 18 immaterial that a etate's public policy is expressed by the judicisal

rather than the legislative branch." Then the court based its decision on

paragraphs 157 and 158, also quoting the Gazzam casse. "This [ national public
policy 7 is "an important and widely accepted one,"

PICKETING TO RFGULATE CLOBIRG OF STORF IN
EVENINGS AND ON SUNDAYS AND HOLIDAYS
Decisions concerning picketing to regulate closing of stores in
[evenings and on Sundaye and holidays have varied with the circumstances sur-
rounding each case.
Since there was no statute in California either prohibiting or perw
Pkitaing peaceful picketing, vmc Californis Dietrict Court of Appeals based

the following decision on the constitutional guaranty of freedom of speech.
right to picket peacefully the court declared,®) is not confined

Dist, 31 LHRH 2517 Jenuary 30, 1953

33 FRx parte L Celifornia Lth Dist. Ct. of 4pp. 8th Diet., 51
E (24) 190"(15%)" '3% .

#m‘ 32 B&.mr Motor Co. Ve Teamsters local 60L Illinois Appellate Ct.

the national policy as codified in the National Labor Helations Act, 29 U.S5.C.i},
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to labor disputes, but extends to “a disputeﬂ between & business man and any
¢ltizen or group of citizens who may differ with him on a question of
business policy." The court, therefore concluded that labor unions have the
right to forne stores to close on Sunday by a secondary boycobt,

In 1542, the Illinois Lth District Court of ippeals ruled that
peaceful picketing of a small grocery store by a retail clerks' union in an
effort to obtain from its owners a contract providing for the closiag of the
store in the evening and on Sundays and holidays is lawful as an exercise of
the constitutional right of free speech although the store owners did not mﬂa&

clerks or help of any kind and claimed they could not afford to agree to the

closing hours provided by the contract, although the union had obtained sim-
ilar contracts from other store owners eaploying union members in the same
locality,

Peaceful picketing by a union to compel a grocery stors owner to sign
an agreement to operate his meat market only at certasin hours was nem35 to
be lawful and not enjoinable, as the employee operating the market was a union
member, Although the employer claimed that the meat market operator wae an
oral "lessee" the Court found that in fact he was an employee,

Recently, however, the Washington state courts have ruled against
such picketing and later the United States Supreme Court ruled in the Hanke

case that this court would not interfere with the Judicially declared policy

34 Baker v. Retail ¢lerks International Protective Assn. (1942)
Dlinois Appe Cbe Lth District 10 LARM 537«

35 M%t ve_Teamsters Union, Local £90 (Washington Supreme Court

*
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of the state in striking a balance betwesn competing eocial-economic interests

£

Peaceful picketing by an automobile salesmen's union of a used car
buginees whose owner was not s member of the union and never employed a saleesw
man, in an effort to compel the owner to refrain from opening his business aftgr
one o'clock on Saturdays and to employ a undon member and pay him a percent=
age of all sales made at the business, is unlawful becsuge the picketing
constitutes unlawful coercion upon the qnv«a:mn'.36

PICKETING TO COMPEL AN EMPLOYER TO JOIN
UNION AS INACTIVE MEMBER

State courts and boards have looked with muﬁual disfavor on picketing
to compel an employer to join a union as an inactive member, both on a dise
criminatory basis and as a union unfair labor practice.

In the Riviello case the California District Court of Appeals neld>!
that picketing to compel an employer to Join a union on a discriminatory
basis was unlawful and enjoinable.

Barber shop owners themselves worked ae barbers, and employed other
barbsrs, who were all members of & union. The union requested the employers
to joineeas inactive members not entitled to vote, to sit ab mtinga, or
to hold office~-under threat of picketing the barber shop and withdrawing the
union barbers from it. As the action threatened wuld have astopped the |
employers! business, they Mitiomd for an injunction.

re—

Cline v, Automobile Drivers, lLocal 682 Waehington Supreme Court
(1949) 2k mmsﬁ

37 Hiviello v. Journe Barbers (California District Court of
| Appeals, m%r‘ﬁm; November ﬁ, 19407 23 LR 2120,
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In granting the injunction, the Court stated that the union could
have engaged in peaceful picketing to compel employers who are .also workerse
to join the union on the same basis as the others. It could not compel them
to become inactive members, who were given no additlonal rights. 4 union
could not arbitrarily discriminate against one class of members.

The Supreme Court of Wisconsin held3® that pioketing to compel an
employer ia Join s union as an inactive member and pay dues and initiation
fees to 1t was an unfair labor practice in violation of the Wisconsin Employ-
ment Relations Act,

The employer operated a bafmty shiop with four employees. He had
previously had a closed-shop agreement with the unicn and had a union-shop
card, which could be displayed on condition that he comply with the union's
conditions listed on the back, One condition was that the smployer should be
an inactive member of the union. When he refused to comply with this
condition, he gave up the union-shop card on the union's request. He was
thereupon picketed by the union. The employer filed a complaint with the
¥Wisconsin Fmployment Relations Board, which ordered the union to cesse picket~
inge |

The State Supreme Court held that the picketing was for an unlawful
object-=to compel an employer to commit an unfair labor practice under the
State law by contributing to the *financial support” to a union. The Court
held that the prohibition was not limited %o contributions of financial
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-

support in an attempt to dominate the union., The matter of support by
employer dues and fees was held not so trivial as to be of no account.

RESPECT OF PICKET LINES

An en;playar does not violate the NLRA as amended by discharging an
employer becam of his refusal, in the performance of his dubly, to cross a
picket line of a union other than his own at & plant other than that of his
employer, in view of a no~strike ¢lsuse in the contract between hie employer
and his union.

The no=strike clause in the contract was not renderad illegsl because
the contract also contained an illegal uaian«-umrity clause which was illegal
under the NLIA as amended, in view of the savings and separability clause in
the contract.3? |

A union cannot expel & member for refueing to honor the union's
picket line set up at another plant, The union viclated the law by fineing
the employee and demanding the discharge, This restrained the employee in
exercising the right to refrain from union activity as granted in the NLRA
as mndnd.w

| In the Illinois Bell Telephone Company case the Board ruled that the
demotion of elght supervisors, who refused to cross a picket line set wp by
a union, ai:hsr than the supervisor's union, engsged in an economic atrike,
vas unlawful. The case was appealed Lo the Circult Court of Appeals, This

-

39 NLRB v. Rockaway News Supply Coe Ince U. 8. Supreme Court 31 LRI
432 (1953). =

| LO Clars Vel Packing Company 57 NLRB 703 (19L9). 25 LRRM 1159,
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court, reversing the Board's decision, upheldl‘z the company'e right to demote

-

thase supervisory employees. The court reasoned that these supervisory

employees did not engage in concerted activities for their oun mutual aid
and protection, because their action would help another union which had no
power to obtain benefites for thems They refused to cross the picket line on
a matter of principle a.nd did not act as s combination or did not sct in
concert but in their own individual cepacities. They were, therefore, not
engaged in a strike prntoct.ed by the act, and the employer had a legitimazte
right to discharge them. The Supreme Court refused to review the decision.
In Winkelman Bros. v. International Brotherhicod of Teamsters, a
Michigan Circuit Court hcldw that a nationwide agreement among members of
ali teamsters unions, that no union man will cross any union picket line is
invalld as viclative of Michigan's anti-monopoly lawu‘ and a Michigan statut#
outlawing threats to force employees to become union members.

PICKETING A RESIDEKCE
Pickets walked in front of nonestrikers' homes, carrying placards
referring to the non-strikers as "ecabs® and accusing some of them of having
crogssed the picket line. The picketing conveyed no information about the
strike or the labor dispute out of which the strike arose.

L2 NIRB v. Illinois Bell Telephone Co. 189 F (2d) 124 (1951) CA, 7th
28 LR 2079, cert. denied U.B. Supreme ot, 20 LROM 2111. ’ ’

Winkelmen Bros. v. International Brotherhood of Teamsters, 31 LRRM

L3
2017 (1952).
Ll Michigan Statutes Annotated, Section 28.£2.

L5 Michigan Statutes Annotated, Section 17.454 Paragraph 18,
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An Ohio court heldhé that picketing unaccompanied by physical

£

violence is not absolutely protected by the constitutional right of free
speech.

This picketing wae found to intimidats and coerce the non-strikers
inte joining the strikers.

What the U, Sy Supreme Court had protected as an expression of free
speech in the Thornhill caseh7 the court declared, was picketing for a
"dissimination of informmstion surrounding the facts of a labor dispute.”

The language of the Supreme Court in the Wohl aaaeha was quoted: "A
state is not required to tolerate in all places and under all circumstances
even peaceful picketing by an individual."

The Ohio court went fartner., It declared that, even if the purpose
of the picketing had been to dissiminate information surrounding the facts of
& labor dispute, the picketing of private residences should, nevertheless, be
restrained, because the allowable area of economic conflict’ahould not be
extended to invading the privacy of the home, |

STATE ANTI-CLOSED SHOP LAWS
State anti~closed shop laws are aleo known as state "Right to Work"
and "Cpen Shop" statutes, OSuch legislation takes many forms. For example,
Arkansas makes it a misdemeanor to enter into a union security contract.

o,

L6 Pipe Machine v. De More (Ohio Court of Appeals, {(Uih
District) Gctoegr 278 I§E§.§2§?ggﬁﬂﬁ 2Lk, ’
h? Thornhill 10 m'bm; 310 U.8, 88.

| L3 DBakery and Pastry Drivers v. Wonl, 315 U. 8. 769.
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Georgia law forblids all forms of union security agreements and makes such
contracts 1llegal. Jowa forbids all forms of closed shop agresments., Kansas
prohibits closed shop agreements without majority vote of aaqaloyaea.ha‘
Within states which have prohibited all forme of union security,
unions and employers, despite their coverage by federal law, may not execute
any form of union security arrsngement.

While the LMHA makes the closed shop illegal, it does permit a
restricted form of union shop and maintenance of membership shop. However,
more restrictive state laws take precedence over the union security provisions
of the national lamhg

At present writing only the Railway Labor Act legslizes union security
arrangements in the railway and airline industries specifically over-riding
state laws regulating or prohibiting union security arrangementaasa

Between 1943 and 1947 a number of states passed such measures forbid-
ding interference with the right to work, to buy or sell labor, becauvse the
worker waz or was not a member of a unian.m

The Supreme Court of the United States, in the case of Cole st al

L48a Prentice~Hall Labor Course, 1954, Par. 11, 182.

L9 *®lothing in this Act shell be construed as authorising the execu-
tion or application of agreements requiring membership in & labor organization
a8 a condition of employment in any State or Territory in which such execution
or application is prohibited by State or Territorial law.” Section 1l (b) IMRA.

50 P. L. 91k, 81st Cong., 2nd Sess., approved January 10, 1951.
51 By constitutional amendment in Arizona, Arkansas, Florida and

[South Dakota; by statute in Georgia, Iowa, Nebraska, North Carolina, Tennessee,
and Virginis, Wisconsin, North Dakota, Hevada.
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v+ State of Arkansas, unanimously upheld52 the. constitutionality of the

Arkansss anti-picketing statute making it illegal for two or more persons "to
assemble at or near any place where a 'labor dispute' exists and by force or
violence prevent or sttempt to prevent any person from engaging in any lawful
vocation." The Court contended that this interpretaion does not abridge the
constitutional right of freedom of speech or assembly. Those accused of
violating this statute were strikers who had assembled near the entrance to
the plant, but apart from the picket line. Promotion of an assembly whose
purpose ié to wreak violence, said the Gazirt, ria not the exercise of free
speech.

Picketing for the ®closed shop” has been dealt with by the Tennessee
Supreme Court. 7The court had previously ruled on the constitutionality of
the State "open shop statute® making it unlawful for an employer to deny
employment because of membership or non-membership in a labor union.
Subsequently, in order to permit peaceful picketing, the court on a
petition for rehearing, modified an injunction which had been granted against
a union. Thereupon the employer petitioned the court for a clarification of
the modified injunction, seeking to learn whether peaceful picketing for a
closed shop was permitied under the modification.

The court held53 plcketing for the purpose of compelling employers to

sign a closed=shop contract in violation of the open-shop statute was unlawful

52 Cole et al v. State of Arkansas (1949) 25 LRRM 2100,

53 Moscari v. International Teamsters Union (Tenn. Supreme Court,
Yae 12, 1948). 21 LRRM 2LLL. See alsos Lincoln Federal Labor Union v. North-
@r& Iron and Metal Co. U.S. Supr. Ct. 23 LRRM 2199 (1949).
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because even when carried on peacefully, it constituted picketing for an
unlawful purpose, being contrary to the public policy m"? the shate.

Pioketing by a teamsters union at a baking company's plant and
Places of business of its customers in an effort to force unwilling "driver |
salesmen” of the bread company to join the union or to induce the company

to insist that they Jjoin the union is un’lawfulsh and enjoinable because the
object of the picketini is unlawful in that it is violative of the public
policy of Michigan as declared in its state statute which makes it unlawful
to force pereons Lo become union members.

Picketing at a place of business of the baking company's customers in
an offort to induce them to refrain from purchasing the company's products, is
an unlawful secondary boycott.

PICKET SIGNS
The word "unfair," when applied to an employer by a labor union, has
a different meaning from the ordinary sense of the word. It is generally
conceded to imply that s particular employer is acting in opposition to the
interests of organized labor. Thus the word has not generslly been considered
by the courts to be libelous per se. For example, in ths case of Blossom
Dairy Company v. International Brotherhood of Teansters®> the oourt saids
"It [unfair 7 appears to be merely a word of disapprobation, or invective,

loosely applied to any berﬁon or practice, which faile to meet the approval,

5 Way Baking Company v. Teamsters local 16l AFL Michigan Supreme
Court January 5, 1953. 31 LRiM 2246,

L 55 23 8.B. (2d) &5 W. Va, Supr. Ct. of Appeale (1542) 11 LRRM 794.
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for the time being, of the protesting labor organization. At most, « « LIt
1s_/ ordinarily a mere expression of opinion, or of a conclusion.”
However, courts do take particular note of the circumstances under
which it is uszed. The reader will recall the court's treatment of picket
signs in cases under stranger or minority picket.ing.sé
In a recent case, the Kentucky Court of Appeals baldgv that an
*funfair® charge must be warranted, and cannot be made indiscriminately and
unqualifiedly.
A restaurant owner had his handyman do a small paint job on the front
door of his restaurant. A month later an ad was inserted in a local newspaper
by an organization of unions accusing the restaurateur of being "unfair” to
"members of labor® with no explanation as to how or in what way. Neither
the “eentral union® nor the painters union had complained to the restaurant
ovner prior to the appearance of the ad, The owner brought suit against the
central and the newspaper, charging them with libel and claiming damages for
loss of business. The court held this was no controversy and said: /[ Making
a general accusation of unfairness / "expresses something more than an opinion
and labor unions have no special right to use this expression arbitrarily
fand without responsibility which could reasons.ly justify the intentional

of an employer's business."

The trial court's verdict of £5,000 damage against the union and
s000 against the newspaper was affirmed,

56 See pagee 59 through 63 of this paper.
57 Paducah Newspapers, Inc. et al. v. Uerald Wiee 30 LRRM 2071 (1952).
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The Supreme Court of the United States, in the case of Casselman
¥, State of Idaho, sustained> an Idaho statute forbidding secondary boycotts
in "lgbor disputes,® by refusing to review a lower court decision. Striking
pickets (employees of the Western Klectric Company, s subsidiary of the Bell
Telephone System), were charged with violation of the Idaho law, because the
placards they carried in picketing a building, which housed both the parent
company and the subisdiary, did not say that the labor dispute was limited to
the latters

Untruthful plckel signs falsely stating that a strike is in progreas
is unlawful and subject to Judicial matraint.s ?
Plokebing with signe which state truthfully that the employer fails
to employ union labor is lgwful, in the absence of any state statuls express-
ing any different public policy.C

Nonw~union employees of a food market are not entitled to an injunction
restraining a clerks' union from picketing peacefully with placards stating
truthfully that the market does not employ union clerks, there being a labor
dispute and no interference with the right to work, Such picketing is a
lgwfol exercise of free apewh.&l ‘
A union vhich has been unavle to organize the employees at a plant of

58 Casselman v. State of Idaho, Idaho Supr. Ct. (19L9) 2L LRM 2056,
cert. denied 3% TAW 2120 — — — ’

59 Shenker Displays Inc. v. Slankowita 100 HLRB No, 59 (1950) 30
LRm 1286, =S ==

60 Torrington Driveein Corp. ¥. IATSE 17 Conn. Supr. 417 (1951)
Bean v. Retail Clerks Union, 32 LRi# 2016 Ohio Court of Common

61
LH-BIG F ebgm“'ﬁfiﬁﬂ.
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of a clothing manufacturer, does not have the right to picket the retail

E 1

stores of the manufacturer with signs stating that its clothes "are not union
made® and "do not have a union label,® since the picketing was for the unlawful
object of forcing the manufacturer to pressure the employees at his plant to
Join the undon. Such Picketing does not have legal justification on the
theory that the union is exercising its right of free speech by advertising
the desirability of "union labeled® clothing.™?

Picketing at an emplover's store with misleading signs, in an effort
by the union to organize certain employees after they had voted unanimously
for no union in an election conducted by the New York Labor Relations Board,
is unlawful because the object and the means of the pioketing are unlawful,

The signs in question mﬂs PENWLSON'S IS NON-UNION by vote of ite
employees., This is not a strike® etc. The lettering in faver of the union
was in large type and the lettering in favor of the store and employees was
printed in much smaller type. This was held®3 unlawful and enjoined.

62 Richman Bros. v %ﬁed Clot Workers of America Ohio
Court of Common Pless April 1L, 2 1RF .

63 Saperstein v. Rich New York Supreme Court Aiugust 21, 1953, 31
LRRM 2059,




CHAPTER VI
SUMMARY AND CONCLUSION

This paper has attempted to show, within a relatively limited area,
the legality or illegality, as the case nay be, of the meane and objacts of
plcketing from 1937 to 1953. From this we can attempt to indicate those areas
wherein the courts will allow or disallow this perticular labor technique

to aperate.

Beginning with Senn ve Tile Layers, Justice Brandiee said in effect,
that 1f & state wished to pass a law permitting plcketing for such objects as
set forth in the Senn case, it was free to do 2o and the Supreme Court would
not interfere for: "members of a union might without speecial etatutory
anthorization by & State, make known the facte of a lsbor dispute, for freedom
of speech is guaranteed by the Constitution.®

Three ysars later the United States Bupreme Court spesking through

Mr. Justice Murphy held an Alabama statute, banning all picketing invelid

"on ite face."

MM decisions led many to believe that peaceful picketing, being the
lequivalent of freedom of speech, could not be abridgeds. An snalytical reading
Jﬂ the cases in point show that such an interpretation ie not corroch.

Por the following ten years, peaceful picketing and its identification
rith the free speech concept remained virtually unchanged,

79
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During this time, however, the state sourts exercising their inherent

-

power to regulate the internal affairs of the states, continued to regulate
pesceful picketing, Sometimes these courts followed the doctrines of Semn,
Thornhill end Swing, and zometimes they seemed to stand in opposition to the
federal position.

It must be remembered that the earlier federal cases, with the
exception of the Ritter case, had permitied secondary plcketing. It was,
however, the ruling in the Ritter case and the passage in 1547 of the Labor
Mansgement Relations Act, which expressly prohiblted emMry picketing,
that necessgitated a resolution of the apparent conflict in federal public
policy.

The Supreme Court met the issue squarely in the first of four cases
upon which rests the Judicisl) federal policy at this writing,

In Giboney v. Empire Storage the Court ruled that no union can
"aagert a constitutional Mght in pickets to take advantage of epeech or
press to violate valid laws designed to protect important interests of socletyr
While in thies specific instance the ruling applied to the violation of &
eriminal statute, the Court 2 year later, extended this doctrine to apply to
a civil statute in the Qazgam case and to a case in which no legislation was
involved, namely the Hanke case.

Fow it is pertineant to note two significant statements by Justice
Frankfurter, In his opinion in the fanke case he stated: "Peaceful picketing
s o o cannot dogmatically be equated with the constitutionally protected
Wof gpeech s » o picketing i1s indeed a hybrid . + « « ® 4ind in Hughes

Eﬁwr’,&or Court he sald: % , . . picketing not being the equivalent of




Br -
speech as a matter of fact, is not its inevitable legal equivalent + + « "
The Supreme Court in the Thornhill case decided that pesceful pickete
ing was the equivalent of free speschs. The rile used to determine the extent
to which freedom of speech is protected before it cen be abridged by state
sction vas set forth by Mr. Justice Holmes in Schenk v. United States.’

*The question in every case is whether the words used

are used in such circumstances and are of such a nature as

te create a clear and present danger that they will bring

about substantive evils that « . » / the state / has &

right to prevent,”®

Now the Supreme court says thal peacsful plcketing and free speech are
not identicel. The clear and eminent danger rule may be supplanted by the
test of mmblnmu. Thevefore, the conclusion that peaceful picketing,
under the tast of reasonablengss can be ultimately confined to extremely
narrow limits seemz to be justifiable,

The present position of the Court implies that the Thorphill and Swing
decigions have been overruled and are no longer the law.

The Grahanm case further amplified the rule laid down by the Buprems

Court in the Hanke, Caszam and Hughes cases when the court ruled that the

establishad union policy and tradition that union men refuse to work with
non=union men was illezal Af the public poliecy of tho State declared it to be
80,

The Court had already ruled in the building construction cases that
union rules rmust bow So the provisions in the National Labor Relstions Aot as
amended; now they must alsc give way before any wvalid state statutory public

1 249 U. 8. 47, (1519).
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policy. Unless prior commitments have been made, in the form of a contract
between an employer and the unions involved, it appears that picketin: to
maintain an all unien Job is likely to be 1llegsl under the law.
What has been written in summation thus far may be said to apply to
pioketing and free spsech in general, However, it will be found also to
apply to any organizational, minérity, arxi stranger picketinge
To continne the analysis, the term %labor dispute” will be re-examined.
Under the NorriseLalluardia Act and most state acts 1t includes any controve
ersy concerning terms or oondiﬁiqpu of mlamnt, regardless of whether or
not the disputants stand in the proximate relations of employer and employes.
Even under such seemingly broad and all inclueive coverage, various
state courts have ruled that certain types of stranger picketing, and the
plcketing of selfeemployed persons is not a "labor dispute® and therefore
illegale
& further and perhaps highly significant development can be noted
in an amendment to the Wisconsin Anti-Injunction Act which now defines a
"labor dispute” as Ya controversy between an employer and a majority of his
Asmplams in a bargaining unit ¢« ¢ «°
It can bs reasonably concluded t;hst a strict interpretation of this
section would automatically ban all minority and stranger picketing when the
NIRA as amended is not applicable.

Considering the legality of the means of picketing it can be catew
rically stated that mass picketing, violent picketing, or picketing enmeshed
ﬁm violence, threats, coercion, and intimidation are all illegal. The

Eﬂs and the various labor relations boards will enjoin any and all such
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activity.

Secondary picketing, ae part of the problem of the secondary boycoit,
poses the most complex and confusing aspects of labor law, While the define
ition appears to be well differentiated, such differentiation (between a
primary and secondary boycott) is not very helpful in practice, since most
primary boycotts necessarily requlre an appeal to outeide parties o cease
doing business with a specific employer or fim;e
If the courts find the picketing to be primary, even though the effect
of the picketing may have been to induce outsiders not to deal with the
primary employer, this effect would be ruled incidental and such picketing
would, therefore, be Judged to be legals. However, if there is an attempt

to induce concerted activities of the outsider's employees, the plcketing
would be held illegsl under the NLRA as amended, The Supreme Court's rulings
in the construction cases are authority for the previcus statements,
Purthermore, these decisions indicate that the NLEA as amended makes

it unlawful for a union to induce craft employees employed by other contractors
to quit their employment through picketing directed at other contractors. It
iz only the contractor with whom the immediate dispute exists who can be
rpickmd. Union rules or bylaws that atiempt to require all craftes working on
& particular job to cease work in support of a particular craft which is
lengaged in a labor dispute may be in violation of the HlAA ss amendad,

What the NLEB has defined as & primar-y situs is to be considered as

2 Charles W. dnrod and Benjamin L, Masee, "The New lLabor Laws,"
rica Press page 2. For an amplification of this viewnoint read pages 80
8, in this pamphlet.
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simply a yardstick to be used as each case arises, When the pioketing is
adjudged not to be at the primary situs it is usually considered to be
sscondary picketing. Modifications can be expected to be made ae the concept
iz dewvnloped or limited.

The courts now take a dim view towards minority or stranger picketing,
The basis underlying the courts' prevailing viewpoint rests on the fact that
mwmions have and should use other means open to them. Real representation
can be acquired through organizational drivee followed by elections which
can then better determine the status of ﬁw union and the probable legality
of any subsequent picketing, {

Picketing a sole owner or small business concern is illegal where
there 1s no dispute betwesn an employer and hir employees. Hommr, if there
is a union worker employed and the dispute concerns wages, hours or working
conditions, picketing has been permitted.. But the Hanke decision leaves
little deubt as to the illegality of plcketing a sole owner business,

Thus it seems reasonable to conclude that state courts will rely
teavily on the Cazzam and Hanks caees in interpreting future public policy
in this ares.

The legality of picketing to regulate the ¢losing of a store in the
evenings or on Bunday seemu to depend to some extent upon uxﬂ.en reprasentation,
contractual relations within the industry, and the public policy of the parti-
cular state wherein it ogcurs. It can be noted that the Hanke case iz cited
in this area of dispute and hae been ruled as mntmlling thus making such
Plcketing 1llegal.

Another ares of picketing frowned upon and ocutlawed by the courts ig
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picketing to compel an employer to Join & union on a discriminatory basis.
This is categorically prohibited under federal and state judicial policy.

The IMRA gives workers little protection of the right to cross a
picket line when such lines are those blocking the premises of an employer
other than his own employer. He can in moet instances be discherged if he
fails to cross & picket line sstablished st the premises of another employer.
The amlaj&f can require the employee either to perform his duties or vacate
the job so that a replacement can heobtm. Thus it appears that the
worker, in such cases, must chooss to refrain from union activiiy or take the
risk of lesing s jobs

It is this writer's opinion thet the recent end numercus stave |
anti-closed shop lawe, which hawve among other things, seriously limited
picketing, will continue to plague union picketing by placing more and more
restrictions upon it. The recent Oragham case seens to offer an exdellent
exsmple in pointe A single plcket carrisd a sign at a bullding construction
site which truthfully stated: ®"This is not an all union job," An injunction
vas granted. Thus it seems that even truthful, peaceful picketing, when
carried on in a state which determin-s ite public policy toward plcketing
by a narrowly drawn statute, may ef"ectively control this labor technique with
little to fear ss the the Consbtitutional validity of the siatute.

In fine)l summation, the writer belisves that the following propositions
based on the historical inquiry herein undertaken, are justifiable, (1) The
concept and identification of peaceful plcketing with "free speech® which
Placed it under the protection of the Pirst Amendment of the Constitution
is waning. (2) The concepts tnat picketing is "more than free spesch® e
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®lz indeed a hybrid" and, "is not the equivalent of speech as a matter of

fact therefore not its inevitable legal equivalent,® further removes this
labor technique from the Constitutional protection of the first amendment.

(3) The vieuwpoint that picketing 18 an ecomomic technique seems to be emerging,
4 projection of this concept could vemove pleketing complately from Coneti-
tutional ﬁa&aeﬁm and confine it to the area sncompassed by statutory and
Judicial privilege. |
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