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CHAPTER I.

INTRODUCTION

Poland is the largest and strategically crucial ally
of the USSR in East Europe. It is also, during the present
time least politically and economically stable country of the
bloc. In addition to being a part of an ideologically
cohesive (however not always uniform) alliance of communist
nations, Poland has developed its own, independent and unique
characteristics which set its political and socio-economic
structure aside from the rest of the bloc. Despite strong
tendencies for genera11§ similar designs in social transfor-
mation and constitutional regulation in all East European
countries, the reality of indigenous differences among them
has been hard to hide behind the rigid proclamations of
official doctrines and the introduction of common "socialist™
law.

Poland's special position in the bloc is due not only
to strategic, geographical or even immediate ﬁolitical
influences. It results from powerful internal factors, among
them the deeply ingrained traditions of nationalism, respect
for civil liberties and a long history of struggle for
independence. These and other indigenous characteristics
became evident in the pattern of Polish state organization,
including the communist period and can be traced through an

analysis of modern constitutions of Poland.
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The pericd of independent political development,
started in 1918, was interrupted when the country became the
first battlefield of World War II. During 1218-1239 Poland
pelonged to a group of European nations which underwent a
deep transformation of their political systems. Most of East
rurope failed to preserve unstable parliamentary governments
created after the conclusion of World War I. 1In Poland, a
new concept of state-centered authoritarianism, during the
1930s formed a basis for the anti-parliamentarian regime
that fell in September 1939.

The communist takeover, completed during 1944-47, did
not result in a complete condemnation of the Polish past.
While aiming at the elimination of the bourgeois elements,
associated with the state structures of pre-war Poland the
new regime attempted to incorporate some national and
democratic traditions into the new system, giving them a new
"true" and ideologically determined meaning. Even if they
managed to transform the whole political and socio-economic
structure as well as redefine the role of state law, the
communists had to come to terms with the Polish reality.

+In the new charter the regime set out to deliver
promises of a new type of democracy. This political system
became popularly associated not with the ideas of communism,
but with the promise of improvements in living conditions
that no other political or economic structure in independent

Poland has been capable of delivering. This turns out to be
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the main reason why the communists are being held accountable
in social opinion, not only for the forcibly imposed foreign
political organizaticn, but zlsc for the failure to fulfill
rhe program they set out to realize 1in Poland. The social
and political transformation in the country very socn toock on
a unigque national form which varies greatly from the pattern
envisioned by the Marxist-Leninist doctrine.

The 1952 Constitution of the Polish People’s Republic
{(Polska Rzeczpospolita Ludowa)!, defining the political,
social and economic structure of the state, was passed during
a pericd when the uniform Stalinist model of "socialism" had
been already accepted throughout the Soviet bloc. In the
communist political system a constitution ceases to be only a
legal document proscribing the rules of state organization
and establishing the norms for the relationship between the
citizens and the authorities. Such document is not limited

"

to a declaration of supreme legal norms, but becomes "a
reflection of the existing reality [as perceived by the
rulers] and a means for further transformation of society"
(Brzezinski, 1968:77).

» According to Marxist interpretation the socialist
constitution has three basic functions: 1)} 1legal, as the
basic law, 2) programmatic as a definition of gecals for
socialist development; and 2} educational, as a general

directive for socialization {(Sokolewicz, 1978: 56-58). The

periocd of constitutional development in post-World War IIT



e

- poland has been characterized by constant struggle between
the party ideology on one hand, and the reality of political
and socio-eccnomic change on the other. The need to achieve
certain proclaimed goals of "socialist construction” often
collided with the necessity to acknowledge specific national
conditions. The understanding of these factors could help
explain the shifts in the Polish domestic policies which
influence constitutional interpretation and determine the
amendments in the text itself.

The role of the present Polish Constitution is a
function of both the Marxzist-Leninist ideology and the
policies of the Communist party which aim at transforming
the society and securing power. While the ideology finds its
reflection in the party program, it often stands in con-
tradiction with reality, promising more than can be achieved.
The disappointing results may weaken the legitimacy of the
regime, but since the party claims monopoly on the inter-
pretation of socio-economic development, failure could be
attributed to the methods only. It cannot influence the
goals, whose validity remain beyond challenge. They form a
core of the constitutional order.

The situation in which the legal function of the
constitution coexists with its programmatic function creates
an imbalance between the two. The goal-oriented activity of
the state in practice takes precedent over pure rule

application. Thus in the communist countries as a rule the
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wtegitimacy ef task-achievement” overcomes the "legitimacy of
rule-compliance” (Rigby, 1282:12). In trying to Justify
+heir hold <n power a communist party considers histericail
materialism as a Joctrine superior to bourgeois pluralist
democracy. The rtext of a constitution as a normative
statement 1in communist countries is designed for a society
which allegedly has already been transformed, at least
partially. The most important remnants of the bourgeois
state are proclaimed to have been eliminated. However, as
long as any socio-economic contradictions, reminiscent of the
former structure exist, a struggle for further change becomes
a priority of the regime. It can be constitutionally
justified in the form of the programmatic provisions in the
basic law. In the ideological context the legal norms become
functional only under the specific conditions of the socially
unified "socialist state”. Hence, the constitutional
development becomes a dynamic process with the party being an
ultimate arbiter of the interpretation, practical application
and reevaluation of the law.

The political and sconomic crisis of the 1%80s in
Poland 'presents a new complex dilemma for the communist
rulers of that country. The uniqueness of the Polish
situation is mainly due to the fact that the so-called
"socialist renewal” there has its real origins not in the
reform frem above or from abroad, such as the influence of

Gorbachev's policies, but in the wvirtual collapse of the
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party authority during 19%80/81, under popular rressure. In
A

rhe atmospher= »of sconomic reforns and certain institurional
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-~hanges in ©the governnent structure i1t rmay become diffdic
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ro distinguish Lbetween the apparent desire for "libers a-
+icn" and a tactical maneuver by the party, not the first one
in Polish post-war history, to ragain full control over the
society.

The weakness of the Polish communists lies in the fact
+hat despite their attempts to present the reforms as their
own desire for greater democratization they can no longer
successfully deny that the socciety was able, for a limited
time{ to selze the political initiative from the party. The
constitutional reforms, both those already in effect since
1982 and the ones expected to follow, provide evidence of the
regime's efforts to regain political ground and institution-
alize the major aspects of its program of "socialist
renewal". (aAppendix 4) At the same time the ideological
factor has almost completely lost its significance in
handling yvet another phase of the legitimacy crisis in
Poland. The authorities themselves openly admit that they
are norlonger overwhelmingly popular in the nation?. In this
context a search for a new legal significance of the reformed
basic law becomes a crucial task for the authorities for whom
the only credible explanation of the party rule remains in

the geopolitical sphere, thus leaving no alternative to =he

Present systen.
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The role of the constitution in Poland becomes greater
during periods of political and economic turmoil. The party
attempts to use itkas a justification of its continuous rule
whereaé the awakened opposition, frequently focusing on the
national traditions of sovereign constitutional government
geeks more legal protection for citizens rights. The latter
often means trying to interpret the basic law as an indepen-
dent guarantee which is supposed to prevent political
oppression. The more the text of the constitution becomes
influenced by the ever-changing political programs of the
party the less significant the legal meaning of its provi-
sions becomes. This fact, in conjunction with the goal-
oriented function of the document, helps reduce the role of
the constitution to the mere descriptioun of the state and
society which puts too much emphasis on the abstract and
ideal realization of the ideological doctrine. 1In effect,
the currently valid norms and regulations assume only a
temporary character.

When the party enters a period of c¢risis and it tries
to reassess the legal basis of its rule, it often finds a
solution in expanding or modifying the measures of political
control. The constitution becomes a focus of intra-party and
general public discussion, where consultations with the non-
Communist elements become permissible. The constitution has
been used by the party to play a stabilizing role in the

Overall process of systemic evolution in Poland. The East



guropean societies have been characterized as the ones

undergoing a "continuous legitimation crisis" (Heller, 1982).
In the Polish case, and most likely in other communist
countries of the bloc as well, the emphasis on the legal role
of the Constitution becomes most pronounced when the crisis
pecomes more intense. The insistence on the programmatic and
also educational functions usually signifies a beginning of a
period of post-reform stabilization when the Communist party
regains confidence in its power.

The ability of a particular East European country to
choose its own path of socialist development, (different
from the Soviet example in many details, even if nominally
identical in fundamental systemic principles and goals),
since the late 1950s has allowed the Polish regime more
freedom in seeking indigenous institutional solutions for
state organization.. The symbolic significance of Polish
national identity and independence has been acknowledged not
only by many Communists in the first post-war government but
most importantly by the Soviets themselves who initially
regarded an open imposition of a communist or "socialist"”
regime as politically unwise (Polonsky & Drukier, 1980:15~-
23). Instead, the first post-year regime was formally a
coalition of many parties and groups which were bound by
their faithfulness to the ideals of "democracy”, Polish
pPatriotism and finally a declaration of friendliness toward

the USSR.



since their coming to power in 1944 the Polish com-
munists have tried to utilize national symbolism by incor-
porating certain traditional institutions, like for example
the Sejm, into the new state structure thus claiming the
continuation of Polish history at a new, higher stage of
development. Meanwhile however, the party never gave up an
jdea to build their own foundation of traditional legitimacy,
not unlike the one which, as some scholars claim, does exist
in the Soviet Union. (Heller, 1982:58). Often during
periods of intensified political crisis the official
reha;bilitation of the previously concealed periods of the
national past and the new more open debate over the con-
troversies, including those hidden from the public to date,
lead to the acceptance of necessary institutional reforms.
Previously rejected state organs such as the Supreme Chamber
of Control, the Tribunal of State, the Constitutional
Tribunal and, most recently a proposal to reestablish the
two~chamber parliament?®, are recreated within the framework
of the new system.

The Polish communists themselves have acknowledged
their indebtedness to at least some general principles of the
1921 Constitution, the first basic law of independent Poland
after 120 years of foreign rule. The presence of both
democratic and authoritarian tendencies in the Polish modern
constitutional history provide a revealing illustration of a

Dation whose state organization has always been extremely
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unstable. The major conflict between a desire to build a
strong independent state in the very vulnerable part of
Europe on one hand, and the traditional respect for political
1iberties, individﬁal freedoms, and pluralism on the other
also found its reflection in the country's modern constitu-
tions. The contemporary communist rulers of Poland are
apparently aware of this legacy.4 During the last 44 years
of their rule they have not managed to diminish its sig-
nificance. The calls for Poland’'s return to the Western
model of a democratic, pluralist society which become more
and more pronounced in the atmosphere of continuous political
and economic failures of the present system, can base their
legitimacy on the country's independent political past,

interrupted by World War II and terminated by the Soviet-

backed communist take-over.



NOTES

The Polish communists adopted the term "Polska
Rzeczpospolita Ludowa" ("People's Poland") from the

program of the pre— war peasant progressive movements.

see Cekalski and Litynski, 1987.

npzeczpospolita” is an ancient Polish term describing
independent Polish state. It can be translated into

English either as the "Commonwealth"” or the "Republic.

Another Polish word for Republic - Republika, is also

used to describe member republics of the Soviet Union.

11

an

"

In general,it usually refers to the form of government.

In the Polish constitutional contest it appears that
the term "Rzeczpospolita" was chosen to indicate the
sovereign nature of the new Polish state.

See Rakowski, M. "Tetno zycia politycznego bije za
slabo” in Politvka No 52, 1987.

See Adam Lopatka, "Opinie" in Polityka, No 50 1987.

See Jaruzelski's speeches and interviews in

Jaruzelski (1985) for the evidence of patriotic rhetoric.



CHAPTER II

THE AUTHORITARIAN AND DEMOCRATIC TENDENCIES

IN THE CONSTITUTION OF

INDEPENDENT POLAND 1918-1939

The creation of the Polish state became an interna-
tional issue during World War I largely due to the famous
Wilson's "fourteen points". The need for an independent
Poland in Europe was finally acknowledged by the Entante at
the Versailles conference in 1919. Meanwhile, the political
developments in Poland itself gained their own momentum
bringing to the fore fierce ideological disputes which had
been simmering already for many years during the period of
foreign domination. At this time crucial external‘factors
combined with the internal circumstances, produced a final
constitutional compromise in the early 1920s.

Among the outside influences the most important was
the geographical location of Poland between Russia and
Germany. The armed conflicts and territorial disputes with
these major powers and other smaller nations (Czechoslovakisa,
Ukraine, Lithuania) were endemic until 1923. These included
the Polish-Soviet war of 1920-21 and the prolonged conflict
Wwith Germany over Silesia. The economic instability of
Europe also contributed to the precarious position of Poland.

The internal situatioh, on the other hand, was compli-

cated by a fragmented party system and difficult ethnic

12



13
problem5° Two major antagonistic political programs which
had been formulated in the course of a century long struggle
for independence emerged during that time.‘ One was proposed
py the National Democrats, the other by the Socialists -
mainly by the Polish Socialist Party (Polska Partia Socialis-
tyczna-PPS), Aside from this major conflict the overall
political spectrum was by no means clear-cut. Deep factional
divisions precluded any-united action on the left. 1In the
center, a strong peasant political movement emerged and on
the right the monarchists and other conservative elements
were still very much alive. The political debate was
greatly influenced by the old 19th century ideological
cleavages.

Popular identification with the new state and a chance
for mass participation in the political process were severely
restrained by the profound differences among the three parts
of Poland which for over 120 years had remained under diverse
foreign political and cultural influences. The existence of
large ethnic minorities within the state boundaries created
an additional challenge for the Polish political leaders.
Poland could hardly afford to ignore the rights of various
nationalities on its territory since the country was bound by
the Versailles treaty provision emphasizing the necessity for
a peaceful and just solution to the minority problem. At
that time, in spite of the strong nationalist tendencies, the

Political reasons such as the need for an alliance with the
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western democracies and the domestic federalist plans,
precluded any decisive authoritarian solution in this case.

Before the full imple@entation of the new Constitution
the functioning of the state was based on a set of temporary
rules called “Litti; Constitution®. Since the parliamentary
representation of the nation had already been elected in 1919
vmost of the time the rules of a parliamentary government
according to the western models were used in practice"”
(Peretiatkowicz, 1923:3). The Little Constitution reflected
a desire for national unity and consensus on part of the
major participants in the political process. The mobiliza-
tion of the masses by the parties for any specific ideologi-
cal program was not easy to achieve. The main obstacle was
the low level of political awareness and profound regional
differences (with each party maintaining its stronghold in a
specific region). The outside threat to the new state which
culminated in the course of the Polish-Soviet war served both
the purpose of consolidation within the political elite and
mobilized the population for the national cause (Watt,
1979:Chapter 6; Polonsky., 1972:99).

The temporary Head of State, Marshal Josef Pilsudski
Wwas given special executive powers by the Little Constitu-
tion. After his victory over the Russians in 1920 his

personal prestige and authority in the nation greatly

increased. Nevertheless, since 1919 he had been always
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formally responsible to the parliament (Sejm) for his
actions (Peretiatkowicz, 1923:9). The need to provide for a
strong executive powers in time of external danger and
internal instability seemed to collide with the necessity to
accommodate numerous political parties.

The democratic form of government was not immediately
replaced by an authoritarian system mostly for the following
reasons: 1) the strong commitment of almost all parties and
their leaders (with the exception of the communists and the
monarchists) to the idea of a democratic republic; 2)
Pilsudski's unwillingness to use his broad appeal in the
nation in order to seize absolute dictatorial powers; 3) the
desire on the part of the National Democrats (mainly of the
party leader Roman Dmowski) to prevent any strong executive
office for the fear that such position would inevitably go to

Pilsudski (Polonsky, 1972:100).

The Period of Seijmocracy and Its Conseguences

The constitution which was passed by the National
Assembly on March 17, 1921 indicated a major political
compromise but it did not end a bitter rivalry between the
two major visions of Poland's future. Pilsudski, the
advocate of a non-political army and strong executive powers,
obviously tried to secure for himself a privileged role in
Polish politics, but at the same time he remained faithful to

the idea of fundamental democratic rights for all Polish
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citizens, not only the ethnic Poles. Following his disap-
pointment with the system dominated by the political parties,
after 1922 he seemed to have abandoned any plans for an
executive office. ‘His main rival, National Democrat Roman
pmowski saw in the parliamentary democracy a chance to
jntroduce his political program. The ideology of the
National Democratic party, although remained "democratic" in
its name and official declarations, was committed to the
struggle for a country dominated by the ethnic Poles with a
privileged position for the Roman Catholic religion. This
naticnalist ideology acquired substantial following during
the 1920s (Polonsky, 1972:52-61). The distribution of state
authority prescribed by the 1921 Constitution reflected a
strong bias in favor of committed party politicians.

The basic law of the French Third Republic was chosen
as a model for the Polish political system (Jedruch,
1982:343)t. The March 1921 Constitution declared that "the
sovereign power in the Polish Republic shall be vested in the
Nation" (art. 2). The main democratic tendency was expressed
by the powers granted to the Diet (Sejm), which was declared
"a representative of the Nation." All laws required author-
ization from the Diet. The Sejm controlled the Government.
The vote of non-confidence could dismiss any single minister
or the whole cabinet. The deputies were guaranteed broad
legal protection and immunity from prosecution. They were

elected to represent the Nation as a whole and could not be
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held responsible to their specific constituencies (art. 20).

The other chamber of the parliament, the Senate, was granted

rather limited powers, amounting mostly to an advisory role
jn reviewing the Sejm legislation. A desire to prevent a
strong executive was reflected by the limited presidential
powers.

According to art. 39, the President was to be elected
by the National Assembly for the period of seven years. The
chief executive could dissolve the parliament only with the
consent of the Senate. He was not granted legislative
initiative nor veto power. The president could only issue
executive orders regulating the implementation of statutes.
The presidential power to issue decrees was restricted and
required a co-signature of an appropriate minister. Thus the
President was exempt from civil or parliamentary respon-
sibility, but could be accused before the Tribunal of State
for constitutional violations. An organ instituted for the
purpose of auditing the state administration —.the Supreme
Chamber of Control (Najwyzsza Izba Rontroli - NIK), was
nominated by the Sejm and exempt from the executive super-
vision. The distribution of state power at the local level
was, however, much less clearly defined.

fhe democratic principles of local self-government
were adopted in ﬁhe form of decentralization and aimed at
political as well as economic autonomy (art. 66, 67, 68) but

the state also secured for itself strict control over those
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utonomous organs (art, 70). The Constitution failed to
i :
specify the legal relationship between the state administra-

tion and the local elective bodies, leaving the eventual
golution of this problem to the future law regulating
administrative jurisdiction fthe Administrative Tribunal)
(grt. 73). The institution of independent judges, appointed
py the president was both protected from administrative
organs and separated from urgent decisions in state matters.

The judiciary branch was not permitted to exercise
constitutional authority in challenging the legality of the
statutes f(art. 81). The ultimate judgement about the state
law belonged to the Sejm, which elected the Tribunal of
State. The Supreme Court was allowed tq judge the wvalidity
of parliamentary elections when the official results were
contested. This was an important step forward towards a
greater role of the courts (Peretiatkowicz, 1923:10). A
democratic intention of the 1921 Constitution was fully
expressed by a set of provisions regarding the rights of
individual citizens.

The basic law guaranteed freedoms of speech, associa-
tion, migration, and assembly. Significant protections
against arrest and seizures were also emphasized (art. 95-
101). A need for state assistance "in case of unemployment
Or accident" was acknowledged (art. 102). These assurances,

along with a promise of free elementary educaticn for all

Citizens, signalled an attempt to increase the state’'s
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responsibility for the welfare of individual citizens. All
those rights and liberties were preceded in the text by six
articles (art. 89-94) concerning citizens' obligations,
including militaryAservice, parents duty to provide for their
children's education, and other public burdens which might be
imposed by the state. The Council of Ministers (Government)?
could suspend the basic rights of citizens in case of a
national emergency. For this decision a consent of the
President was required. Finally, such decrees were always
subject to the final sanction of the Sejm (art. 124). The
Diet became not only the major guardian of individual rights,
but also of the basic law as a whole.

An amendment to the Constitution could only be passed
by a majority.of 2/3 of the Sejm in the presence of at least
one half of the total number of deputies (art. 125). Such
motion could only be initiated by at least 1/4 of the total
number of deputies and had to be announced 15 days in
advance. A systematic revision of the Constitution was to bhe
made every 25 yvears by the National Assembly (the Sejm and
the Senate). The government structure, as described so far,
resulted in the unguestionable dominance of the Sej:

If a principle of elective representation is accepted
as a pillar of modern democracy,'such system could have been
easily justified in terms of offering the freely chosen
delegates an institutionalized access to the decision making

process and thus expressing the will of the nation as a
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whole. 1In the context of very unstable politics in Poland
the electoral ordinance to the Sejm proved unable to
successfully combine the idea of just and proportional
representation with the competitive multi-party system.
Lists of candidates were set up in each district by the
parties. Voting was to proceed according to the "universal,
direct and equal ballot in conformity with the principle of
proportional representation” (d'Hondt system) (art. 11).

Even the smallest parties were able to secure their
own representatives in the Diet. The largest ones benefited
additionally from the so~called "state lists" which included
*the most respectable citizens” who otherwise might have been
rejected by the voters (Peretiatkowicz, 1923:9). The right
to elect deputies to the Sejm for a 5-year term was guaran-
teed to all men and women, at least 21 years of age (art.
12). The active military personnel did not have this
privilege (Pilsudski's influence, - [f.I.] - see above).

Elections to the Senate were conducted according to
similar principles. Only the voting age was raised to 30
yYears and the eligibility for a seat was raised to 40 years
instead of 25 for the lower chamber. Some minor residency
requirements for the voters were also added (art. 35). Ths
military persons in active service could be elected to both
chambers.

This short description of the basic principles of the

"March Constitution" (Konstytucja Marcowa) reveals an
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pstitutional pattern whose obvious democratic foundations

i

may obscure a real possibility of change in the authoritarian

direCtion' This th;eat to democracy could have emerged both
from within the legal system itself as well as from the
extra—constitutional action.
The Sejm was granted very broad powérs and since none
of the parties could on their own emerge with a clear
majority in the chanmber, a potential threat by a single
extremist group appeared remote. Nevertheless, the National
pemocrats, for instance, have demonstrated their unusual
strength and ability to form coalitions in the aftermath of
the 1922 elections. A lack of counterbalance from a strong
executive not only encouraged greater party militancy., but
first of all caused government uustability. This situation,
in connection with wvarious corrupt practices of the deputies,
led to the system of rule called "Sejmocracy” (Sejmokracja)
(Watt, 1979:175-195).

On the level of local administration another threat to
the democratic principles of government was evident. A
contradiction between a desire for close national unity and
granting extensive self-government to various localities was
not satisfactorily resolved. Basic freedoms for the
individuals. including special provisions for ethnic andgd
religious minorities, were guaranteed (arts. 109-111). At

the same time, however, the Roman-Catholic Church was granted

3 special privileged status (art. 114) and the legal
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situation of other religions was heavily dependent on the
state regulation (arts. 112-113; 115-116). The duties of the
citizens to the state seemed to indicate clear priority of
the national over the individual welfare and security. A
special position of such obligations in the Constitution
could be better understood in relation to the specific
conditions of the Polish state. The necessity to protect the
newly won independence amid imminent dangers of foreign
aggression could have been the most significant justification
behind imposing certain burdens on the population, such as
the military service. A large number of men under arms,
however, could also constitute a destabilizing factor for a
new democracy.

Marshal Pilsudski especially insisted on the military
autonomy with an independent Inspector General of the Army as
its head. His authority among the officers' corps was
perhaps, much weaker than in the population as a whole, but
what counted was that "the Sejm did not dare enact [an] army
organization project of which he disapproved" (Rothschild,
1966:37-38). The Constitution made the President Commander-
in-Chief in time of peace. 1In case of war the chief
exXecutive was to appoint the Supreme Commander. The
influence of the Minister of War (responsible to the Sejm)
upon this nomination is also evident in the Constitution
(art. 45-46). 1In the mid-1920s, an attempt to reorganize the

military further along these lines was designed to erode
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Pilsudski's power base within the army by strengthening the

parliamentary control (Rothschild, 1966:31).

on the surface, such move looked like an attempt to
eliminate an authoritarian threat by subjecting the army to
democratic control. 1In reality, however, this move was
Sponsored by the National Democrats in order to undermine
pilsudski's influence (27-44). The subsequent poiitical
developments in Poland brought to the fore strong anti-
establishment forces which sought to abolish the existing
form of the Sejm-dominated democracy.

The idea of constitutional change surfaced as a result
of the coup d'etat in May 1926. Marshal Josef Pilsudski, the
leader of the takeover, assumed a role of wvirtually ungues-
tioned authority for the new "Sanacja" regime.? The Poclish
strongman himself, although actually functioned as a dictator
until his death in 1935, never was a dedicated eneny of
democracy (Watt, 1979:265; KRulesza, 1985:50-51). After the
coup his political supporters were faced with an uneasy task
of laying foundations for a new government. A need for
basic changes in the state law was acknowledged not only
among Pilsudski's followers, but also by some opposition
parties that did not benefit from the previous parliamentar:y
rule. On the left there was a hope for more radical reforms.
Some parties on the right saw the coup as a prefarable
alternative to communism or other revolutionary solution

(Polonsky, 1972:173-77). These opinions notwithstanding, the
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change which actually did occur led to the abandonment of the
"March Constitution” in favor of a specific Polish version of
authoritarianism.

The tendencies for reform originated from at least
three different sources. Pilsudski himself provided an
ideological inspiration, but he never really expressed a
coherent and comprehensive political program for his
supporters. His initial willingness for accommodation with
the Seijm inspired a conciliatory position, manifested by the
prime-minister Kazimierz Bartel (Rulesza, 1985:72-77). On
August 2, 1926, significant constitutional amendments were
passed, giving the President additional powers to issuse
decrees while the Sejm was not in session, allowing him to
dissolve the parliament without previous restrictions, and
strengthening the political ccntrol exercised by the
Government {(Kulesza, 1985:74; Polonsky, 1972:182-83). The
question of the military was settled in a compromise by
governmental decrees, challenging the presidential authority
over the army and nominating Pilsudski both the head of the
Inner War Council and the Minister of War. The Marshal thus
managed to keep this institution away from political conflict
although the individual army officers actively participatad
in the government affairs during'the years following the coup
(Polonsky, 1972:195-97). At the same time, some more aggres-

sive positions emerged within the "Sanacija".
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In the beginning, the Sejm's role in revising the
constitution, which meant also collaboration witﬁ the
opposition, was acknowledged by Pilsudski's supporters.

Later on, however,‘more elitist and authoritarian tendencies
pecame prominent. A conservative faction placed emphasis on
the individual freedoms and a selective access to the
political process (Rulesza, 1985:108-114). Another view,
expressed by the "colonels' group”, advocated an authoritar-
ian model based on the supreme interest of the state,
superior to individual rights and privileges (Rulesza,Chaptar
V).

This latter group gained considerable influence within
the pro-"Sanacia" organization ~-- The Non~Party Bloc for
Cooperation with Goverﬁment {Bezpartyjny Blok Wspolpracy z
‘Rzadem - BBWR); The parliamentary elections of 1930,
conducted in the atmosphere of a’strong anti-opposition
campaign by the government, brought a definite victory for
the Bloc. The final proposal for a new "constitutional
legislation”, sponsored by the BBWR, was passed despite
obvious violation of the law in 1934.4¢ Because of Pil-
sudski’'s inSistence for a proper parliamentary procadures the

final vote on this matter was delayved until April 1935.

The Constitutional Basis of the "Sanacija” Regime

The distribution of authority in the new constitution was

strikingly different from the previous law. The former rule
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regarding the separation of the three main branches of
government: the executive, the legislature, and the
judiciary was officially abandoned {(Wereszczynski, 1936:36).
The President was to occupy the most influential position.
The other branches of government, totally subordinated té
him, were defined as follows: The Council of Ministers (the
covernment), the Seijm, the Senate, the Armed Forces and the
supreme Chamber of Control (art. 3). A candidate for
president was to be chosen either by the Electoral Assembly
or the incumbent president himself (art. 16). The Assembly
was selected only partially by the Sejm (50 members) and the
Senate (25 members). The highest government officials such
as the marshals of the Sejm and the Senate, the Prime-
Minister, the Chief Justice of the Supreme Court, and the
General Inspector of the Armed Forces automatically bacanme
members of that body (art. 17). When the incumbent presidsnt
nominated a candidate different from the one chosen by the
Assembly a popular election had to be called.

Presidential decrees were made esqual in legal status
to the Sejm legislation. The veto power was granted to the
chief executive and he was entitled to dissolve the Seijm and
the Senate at any time (art. 13). The Government was mnade
responsible to the President and his approval was needed for
the parliamentary motion of no-confidence. In response td
the Sejm's vote of non-confidence the President could either

dismiss the cabinet or dissolve the Sejm (art. 29).
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The President was also guaranteed an indirect role in
the legislative initiative through influencing particular
ministers selected by him (art 2%, par. 5). Thus the
government, backed‘by the presidential authority, assumed a
very advantageous position in confrontation with the Sejm.
The constitutional responsibility of the President was
eliminated by granting him special prerogatives which
regulated "important matters of the state” and were exempt
from the requirement of a ministerial co-signature ({art.

13). Among them were such rights as the nomination of the
prime-Minister, the Chief Justice, the Chief of the Supremne
Chamber of Control, the General Inspector of the Armed
Forces, the Supreme Commander in time of war, the judges for
the Tribunal of State, the 1/3 of the Senate members, and the
executive pardon. Finally, the President was obliged to
protect the general well-being of the state and its security.
However, his responsibility for these and other duties was
severely limited {art. 135), as one Polish contemporary’writer
put it: “Ythis [President's responsibility] was left to ths
judgement of 'God and History'" (Wereszczynski, 1935:76).

The democratic nature of the political system was not
so much undermined by the strengthening of the presidential
office, as by a lack of proper balance betwzen the executive
and the legislature. The Sejm not only lost its dominant
role as the law-making body, but also its exclusive domain

Wwas reduced mostly to the control over the budget, and even
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here @ specific time limit was set (arts. 58-60). The
cgnstitution explicitly stated that "the functions of
'governing the statg do not belong to the Sejm" (art. 21 par.
3). The constitutional change also affected the immunity of
the deputies.

The members of the Sejm who committed offenses
against the state could be accused before the Tribunal of
state, the institution now controlled by the President (art.
41). The Sejm retained its power as an important legislator
in most state matters, '‘but the Senate review powers were
broadened.

The majority of 3/5, instead of the former 11/20, of
the Sejm deputies was needed to defeat Senate amendments of
legislative acts. The marshal of the Senate was also made a
chairman of the joint sessions of both chambers, and his
political position became more powerful than that of the
Sejm. He retained most of his powers even at the time Senate
was not in session or after its dissolution. In case of
presidential incapacity the marshal of the Senate was
entitled to exercise chief executive powers (art. 23).

The changes leading towards limiting the role of the
Sejm coincided with a move against party dominance in ths
political process. The main indication of this tendency was
the hew electoral ordinance of July 8, 1935.5

The new law provided for special district assemblies

Which selected candidates for deputies. The delegates for



these assemblies were to be chosen by the local self-
government councils, business associations, trade unions,

professional organizations, academic institutions, and other
gimilar groups. Also delegates of the population as a whole
could be designated in proportion of one for every 500
véters- The "state lists"” of candidates were abolished. The
prcportionality clause was also abolished, making it more
jmportant to vote for a particular name than a party label
(Wereszczynski, 1936:105-106). The other four basic
electoral principles, that is: wunivsersal, secret, egual and
direct voting were confirmed (art. 32, par. 1). The
electoral procedure however, was designed in such a way that
the first two candidates on the list had a clear advantage
over the others (Wereszczynski, 1936: 113). Given the
increased government influence in the electoral process, it
waé possible for the authorities to control the outcome
through an appropriate ordering of the names on the ballot.
inally, a substantial number of voters was sliminated by
raising the age limit tc 24 yesars. Even more significant
changes took place in the case of senatorial elections.

Only threes elite categories of persons, chosen on the
basis of their personal merit, education, and citizens' trust
(that is members of local self~government or professiocnal and
educational organizations) could vote for the Senators,
Provided that such people were at least 30 years old. These

citizens voted indirectly by choosing delegates to the
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electoral colleges. Only 2/3 of the Senate was subject to
election. The remaining members were nominated by the
president. Only persons 40 years of age or more were
eligible.

The Courts turned out to be the least affected by the
new law, at least in their independence from the executive.
The President retained his function to nominate the judges.
The courts were independent from the state administration and
a special tribunal was set up resolve conflicts between the
government agencies and the judicial system {(art. 70, par.
1c¢). A separate Supreme Administrative Tribunal was created
to judge the legality of administrative acts - a continua-
tion of the previous constitutional intention from 1921 (art.
70, par. 16). The courts were not allowed to question the
validity of the legislation (art. 64, par. 5). According to
the 1928 decree regulating the court system, a spsacial
government prerogative in case of internal disturbances or
war allowed for the creation of special courts, exempt from
an established legal procedure (Wereszczynski, 1935:280-281).
The first chapter of the 1935 Constitution established the
basis for relationship between the citizens and ths stats
expanding the authority of the latter over the individual
rights (arts. 4-9).

Some important rights were retained in the previous
form (art. 99, 109-118 and art. 120 of the old cons+titution!,

but at the same time the new law placed citizen's obligation
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to the state more explicitly befors his freedoms.® While
the individual rights were subordinated to an idea of
ngeneral well-being”, the protection of private property and
the special status of the Church were left intact. 1In the
official propaganda of that time the "solidarity theory" was
referred to by some writers as a proper foundation of the
relationship between the citizens and the state. This idea
was explained as a most suitable alternative to totalitarian
regimes (Panstwa Totalne) and liberal democracies (Panstwa
Liberalne). Philosophical and legal foundations of the new
system were traced back to the syndycalist theory of George
Sorel and the solidarity theory introduced by a French lagal
scholar Leon Duguit (Wereszczynski; 1935:302). The authorit-
arian ideas formulated in such way were intended not only for
the central government.

On the locgl level, a great =2mphasis was put on the
close cooperaticon between the elective bodies and the state
administration. Howevef, after abolishing the old law the
Constitution did not specify any new rules for the iocal
government. ©Only in the late 1930s the new statutes added
some gpecial powers to the local Government executive
officials (206). The final introduction of the basic law was
a result of a long process of ideoclogical, political, and
lagal preparation. The Constitution was designed to last.

Tt was extremely difficult for the Sejm to pass

constitutional amendments. Such proposals had to bs
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jnitiated by at least 1/4 of the total number of deputies.
rhey became law only if passed by a legal majority (a half of
éhe total number of members plus onef of both houses of the |
parliament. The President was allowed to veto such bill. In
case this was overridden he could dissolve the Sejm and the
senate. The chief executive himself had the right to proposs
constitutional amendments. The vote on his proposals was to
pe based on the usual majority (at least 1/2 of the members
present) of both houses. A presidential project could only
be rejected or accepted as a whole (art. 80). The authori-
tarian tendenc@es, expressed most clearly by granting the
president and the Government such extraordinary powars, werse
so obvious in the 1935 Constitution that a strong reaction
from the political opposition was hardly a surprise.

The electoral boycott in 193% and 1938 was the most
visible evidence of the anti-authoritarian sentiments.
Nevertheless, the’major pelitical partiss were not banned
(except for the communists and groups labelled as "subver-
sive”) and could in fact sponsor, if not openly endorse,

particular candidates for_elective offices. Despite

2

4

increasingly hostile policies of the "Sanacja” ragime in th:
19305, the parties did not lose all their strength and
vitality on the political scene. It appsared that the
electoral boycott, while denying legitimacy to the regime,
removed the parties from significant influence in the

government. However, largely due to the deep-rooted
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traditions, the party influence was clearly demonstrated

guring the 1938 local and municipal elections (Jedruch, 1982:

363-64) . Yet another consequence of the constitutional
jntention was a number of decrees further limiting the scope
of individual rights.

The strong role of the Government has been reinforced
py such regulations as the 1932 iaws concerning the associa-
tions and assenmbly procedures (Wereszczynski, 1936: 306-07).
The "Sanacja” domestic policy, although increasingly repres-
sive towards the opposition after 1930, was, however, never
implemented in a systematic and ruthless manner reminiscent
of the modern totalitarian fegimes.

According to a Polish conservative historian. the 1935
Ctonstitution was influenced by three important factors: "1)
the political system of the United States; 2) the attituds
toward Pilsudski as a presidential candidatz [and] 3) madsrn
ideas of authoritarian constitutional thought" (Cat-
Mackiewicz, 1940: 231-32). The Constitution was also
interpreted as an attempt to preserve Pilsudski's ideas

(Jedruch, 1982: 360-61). The Sejm, despite its subordina%s

Fh

role, remained an important institution. After *he death o

ct

the "Marshal"” the regime was unable to maintain ths non-party

",
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form of support either in the parliament or in the soci=zty as
a whole. The BBWR was finally dissolved at the end of 1925,
Obviously totalitarian schemes, initiatsd by the

"colonels' group" (mostly the members of the Camp of Mational
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UnitY‘”OZONf created in 1936) and their supporters on the
political right, failed miserably due to the strong opposi-
tion inside the Government (Polonsky, 1972:430-434). An

example of dangerous trends toward a military dictatocrship
was evident in an unusual presidential instruction issued in
June, 1936. It gave the Supreme Commander of the Armed

Forces a right to special honors which had been reserved so

[

far for the president himself (Cat-Mackiewicz, 1940; 289-22).
However, by 1938 the government became less tolerant of such
obvious constitutional violations and more favorable in
relations with the opposition (Polonsky, 1972:435).

Many democratic practices were weakenad but not
abandoned after 1935, mainly for the following reascns: 1)
the political program of the "Sanacja” failed to gain popular
support; 2) the concept of the state, not a mass political
movement constitutsd a basis for the system (Fulesza, 1985:
276-285):; 3) Pilsudski's influence was characterized by
hostility towards the models of Italian fascism and German
Nazism, and his "old-fashioned” belief in the parliamentary
system (285), although not in unrestricted party pluraliszm.
All these factors greatly contributed tc the specific
character of the Polish aunthoritarianisn introdusad by the
1935 Constitution.

Andrew C. Janos, in his analysis of East European
Political history calls the democratic elements in ths pra-

1939 authoritarian regimes in this area "pluralism by
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default, not by design” {(Huntington & Moore et al, 1968:
233) . The specific external influences notwithstanding, as
1ong as the "Sanacja" regime accepted Pilsudski's idesas and
their constitutionél reflection they could not completely
reject democracy. The Constitution never became only a tool
of a dictatoriél regime, largely due to the role of the
traditional elites in the Polish society.? Hence, nmodern
totalitarian tendencies did not have a real chance to dsvelop
in independent Poland. The democratic forces among those
elites were not definitely cut-off from influence and could
still rely on local power bases. The "Sanacja" was first
unwilling and then urnable to organize its own cohesive and
strongly ideological party. Together with the lack of mass
support among the population, this factor contributsd to
actual weakness of the Polish authoritarian regime envisioned

by the 1935 Constitution.
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NOTES

refer to Jedruch (1982) for a detailed discussion of the
democratic tendencies in the Polish constitutions and
jegislation since 1493.

as Jedruch (1982) points out, and important distinction
exists between the Polish language words "rzad", and
vyzadzic" meaning "government™ and "to govern”. In many
cases European usage of the word "rzad" refers to ths
executive function only, in contrast to the American
understanding of “government" which describes the
legislative and judiciary branches as well. In this
chapter the word "Government" is used in the sense of
Polish "Rzad" and "government” (small 'g’') retains its
broader meaning.

As Polonsky (1972) explains, the term "Sanacja”" could
be translated as "something between 'purification' an
‘reform’', and was chosen in order to indicate the Govern-
ment's desire to clear away the negative features of the

pre-1926 political system (p. 183).

Article 125 of the 1921 Constitution reguired a 15-day
notice on such move, which was not given at the tinmz.

See: Constitution of the Republiz of Pelund (1935):
for the Outlines of Legislation on Elesctions, pp. 39-47.
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Article 7 in paragraph 1 declares that: "Ths 1t
a citizen to influence public affairs will bz im
according to the value of his efforts and services

the common good."
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For the discussion of the "elits" concept in the 1935
Constitution see the analysis of Rulesza (1985) pp.
173-177.



CHAPTER TITTI

THE POLITICAL AND TDEOLOGICAL ORIGINS OF THE CONSTITUTION

OF THE POLISH PEOPLE'S REPUBLIC

Both the March 1921 and the April 1935 constitutions
reflectéd certain democratic and authoritarian ideas which
had developed within the Western world. The 19th century
concepts of liberal and democratic state c¢lashed with modern
elitist and autocratic philosophies. The post-World War IT
political situation led to the creation of a quite different
type of state in Poland, called the "People's Republic”.

After 1944, the constitutional debate occurrsd as an
underlying phenomenon in the struggle of various politisal
grcups for legitimacy. From the collapse of Poland in 1939
until the introduction of the new constitution in 1982, thr=se

different documents were considered, at wvarious tims

0

intervals, the basic law of the country: 1) the April 1915
Constitution; 2) some principles and provisions of the March
1921 Constitution (exactly what-these were is still Aebata-
ble); and 3) the "Little Constitution" of 1947.

During the early yesars after ths war thes Sovist-backsd
Provisional government functioned on the basis of major
decrees and proclamations aimed at creating the necessary
foundation for a new political system. In the Marxzist
literature this type of activity which ragulated many aspects

°f constitutional law outside of a constitution has bezn
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jabeled "constitutional practice" (Jarosz & Zawadzki,
1987,93-99). In Poland this phenomencon emerged as a useful
1egal and political device for the communists in their

struggle for power.

Until 1945 Poland had officially only one government,
residing in London, and exercising its authority over the
mynderground state" in the occupied country through its
delegate. The London government recognized the April 1935
constitution as remaining in force until the formation of
independent Poland after the war. This attempt to secur=s
legal continuity of the Polish state was opposasd by the
soviet-sponsored government residing in Lublin, Poland, and
formally organized on December 31, 1944.

The first document indicating changes in a future
constitution was the proclanation of the Polish Committzz for
Mational Liberation (Polski Romitet Wyzwolenia Narodowego-
PEWN), announced alresady in July, 1944. This document
avoided any direct reference to a total revolutionary
transformation of the socizty and pclitics along the
comrunist lines. However, a significant prograr of land
reform and nationalization of the basic industriszs wsra
initiated. This constituted the first significant challenge
to the former constitutional protection of the private
Oownership in the economic sphera.t The PRWN alsc called for
2 wide "national front" which would include all "democratic

forces". The 1921 Constitution with its "parliamentary-
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éemocratic principles"” was to be temporarily accepted as the
pasic framework for government operations.

The communist Polish Workers Party (PPR} was the in-
strumental force iﬁ the policy-making process of that
period. The representative body of the new government--thes
National Council (Krajowa Rada Narodowa-KRN), which func-
tioned as a substitute for a parliament, never actually
accepted the whole March Constitution as a foundation of th
new State. The communist politicians who controllzad that
body could therefore selectively apply in practice somes of
the constitutional provisions, while omitting thes other.

In the summer of 1945 the Western Allies switched
their official recognition from the London basesd government,
led by a scoialist Tomasz Arciszewski, to ths Lublin auvthori-
ties. This was a turning point in the struggls £or the
future political system in Poland. Under an agrzsemaent
negotiated with the Western Allies at Yalta, Sovizt lzader
Stalin agrszed to a formula for the new Polish govarnment
which would include some "democratic elements” from the
London government. Former prime-minister of thes government

-~ ¥

in-exile Stanislaw Mikolajczyk, who opposad Arciszawski's
policiss, decided to return to Poland with a group »Ff
followers and joined the provisional government in the summer
of 1945. This political group. which existed in oppositisn

to the communists until 1948, attempted several times tc make

the 1921 constitution a real foundation of the futurs P-lish
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state (Rybicki et al 1977: 304-05). However, by thes time
these forces joined the new government, the comnunists had
already managed to acquire considerable advantage duz to the
powerful domestic and international factors.?

The official communist interpretation of the post-
world War II situation provided a guideline for the exercise
of the "constitutional practice™. The rejection of the
"hourgeois"” theory of law led to the condemnation of any
democratic form of government, which originated from a
"capitalist-dominated society”. The new law, "deterzinzd by
the historical necessity,"” was supposed to represent the
working masses.? The democratic facade, reminiscent of the
previous systems was preserved for the most part.. This was
the case mainly because of the following: 1) the Soviets .
insisted on such arrangement, both as a proof of "good
intentions” for the Western Allies, and as a useful methed teo
deceive any political opposition in Poland; 2) the popula-
tion in the country was very hostile to any obvisous radic=l
changes toward the Soviet model (Polonsky & Drukier, 1280:57-
90; 3} the conservative and liberal-demccratic traditions
were very strong among the prominent elites and the com-
munists had %o acknowladge this in their attempts to zkangs
the political system (Rybicki et al, 1977: 305-07); 4} +the

faction which emerged from the internal struggle within the

PPR advocated a moderate course and condemned the "g=2ctarian



elements” pushing for more radical solutions (Pclonsky &
prukier, 1980:114).

The early PEWM initiative to introducs a democratic
form of‘government‘was based on the Soviet model of the local
community councils responsible to the National Council (XRIN).
The presence of the strong authoritative tendencies was,
however, from the very beginning hi&den behind the apparently
democratic structure. When the opposition elements began to
gain ground within the councils this institution was
abandoned in favor of the old, centralized administrative
model, based on the pre-war system (Polonsky & Drukisr,
1980:34). As their power became more consolidated the
communists returned to the idea of those Soviet-style
councils. This time the powars of such assemblies were
severely restricted by the PPR (78). The constitutional
practice of this period resembles closely ruling methods of =
typical authoritariah government which is said to posssssz "an
inher=nt tendency to proliferatz legal norms” {(Frisdrich &
Brzezinski, 1965:120). |

Whils admitting the political opposition to the

government, in practice, the key ministries (industry an

ptd
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trads, and public security) were controlled by th=s PPR.
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the army was strictly under the communist (and Soviet)
control (Polonsky & Dukier, 1980:126). The pluralist party

system was nominally reestablished, but the opponents of *th=z
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"national front" were officially labeled as "reactionaris



or "fascists”. The so-called "friendly parties,” on the
other hand, were either encouraged or coerced into close
cooperation with the PPR--thus surrendering their indepen-
dence (Mikolajczyk,11948; Cekalski & Lityhski, 1987:16).

In 1946 the communists officially revealed their
intentions to introduce pafticular constitutional reforms. A
law was passed declaring a national referendum. A popular
vote was called on three issues: 1) the elimination of the
senate; 2) the introduction of land reform and nationaliza-

tion of the basic industries with a preservation of sonme

elementary private ownership rights; 3) the confirmation of

Hh
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the new western borders of Poland. The communists called
a positive vote on all these questions and the official
results showed the majority supporting this position.

The idea of a national referendum appeared in the
communist constitutional practice for pelitical reascns in
order to help legitimize the regime and gain advantags ovear
the oppositicn. Later the referendum law was not included in
the actual charter of 1952. It appeared that in the 1950s
the established cemmunist regime was not eager to provide
additional opportunities for the expression of publis
opinion. Aside from this, a seenrningly democratic naturzs -f
this particular referendum was obscured by some significant
factors: 1) +the questions did not address any real
controversial issue among the population and the wvoting

actually was reduced to the rols of legitimizing the
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communist policies; 2) the decision of the opposition
forces to support the Senate in order to demonstrate their
strength brought about a widespread campaign of repressicn
and election fraud, inspired by the PPR (Mikolajczyk, 1948:
chapter 13); 3) the law did not specify whether the results
of the referendum were to be legally binding or had only a
consultative role (Jarosz & Zawadzki, 1987:43).

The communist takeover culminated in the 1947
parliamentary elections. Despite protests from the opposi-
tion and proofs of electoral fraud the PPR-led bloc of
parties won the majority of seats. Even if the indespendent
deputies from the Mikolajczyk's Peasant Party (Polskie
Stronnictwo Ludowe--PSL) could still utter their opinions in
the newly elected Seim their attempts to rsturn to thes form
of the 1921 Constitution were futile in practice. The
communist--sponsored coalition claimed that "+the machaniszal
reproducing of the March Constitution would be contrary to
our reality, it is a closed chapter of our constitutional
law" (Rybicki et al., 1977:57).

Theres were several important reasons why during 1947-
50 a definite turn in the directien cf the authoritarian (or
rather totalitarian) ruls became evident. First of all the
Sovizt influence in Polish affairs increased grzatly after

1947 (Bromke, 1967:62-65). The real opposition, ocutsid
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the "national front ceased to exist in 1948. Also in 194

e

the so-called "Little Constitution” was adopted, which did
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not contain any clear legal constraints on the authoritarian
government practice.

The process of "Stalinization" in Poland began
actually in 1948 after the PPR staged a "unification” with
jts close ally, the new Polish Socialist Party (PPS)}4,
forming one Polish United Workers' Party (PUWP--PZPR).
puring the same year the nationalist faction within the
party. headed by Wladyslaw Gomulka, was purged, leaving th=
way for a small group of Stalinist politicians who practiced
authoritarian methods of decision-making under clecse
supervision from Moscow. For the communist leaders the
Little Constitution appeared to be a suitable temporary
substitute for the basic law.

While repeating the historical experience =f 1919-22
and formally accepting thes basizc foundations ¢f the March
1921 Constitution, the Little Constitution of 1947 was
extremely wvague in its formulation and lacked proper

constitutional legitimacy. Individual rights, for exampl

W

wzre not mentioned at all. This caused some of th=z communiszt
legal scholars to suggest that the Seim was at the timz th=
sole protector of such rights (Rybicki =t al., 1977:59). The
Littla Constitution alss failed to spacify the rols and
structure of the judiciary and thus in practice during th=z
period of esarly 1950s there existed special zommissisng and
tribunals which imposed severe penalties on the citizens »on

the basis of temporary legislation and in violation 2f a
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normal independent legal procedure (Jarosz & Zawadzki,
1987:60). In the atmosphere of an increasingly ideological
debate the very need for a new constitution was questioned by
SOmeAMarxist scholérs. A solidarity theory of Leon Duguit,
which had influenced the 1935 Constitution resurfaced oncs
aéai‘, but this time in the context of a classless society
(Rybicki et al., 1977:302-03).

What finally led to the adoption of the new constitu-
tion in 1952 was not a result of a prolonged debate over the
new law, but a desire to bring about a final legitimation of
the Stalinist” idea of the "people's democracy”. To a lesser
degree a traditionally strong symbolic value that the
constitutional documents had retained throughout the Polish
history also play=d a role here (Rybicki et al., 1977:295-
296). In their study of the first Seim the official Marmiss
scholars failed to determine the exact reasons why the
adoption of the constitution was delayed several times. The
official reason given, a need for popular consultations, AiA
not appear satisfactory even to the Marxist ressarchers
themselves (Rybicki et al.:319-321). It is very likely that*
both the authoritarian rulers of Poland at the tims ard thoir

Soviet backers werz not sager to comnit themsslwes pronma-

{

turely to any more precise legal framework which wonld

regulate social and governmental activity.
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Tdeological foundations of the People's Republic of Poland.

The process of political and socio-economic transfor-—

mation initiated by the communists in Poland after World War

17 is commonly described in the official Marxist literature
as a "revolution” leading to the seizure of power by the
working people (Jarosz & Zawadzki, 1987:27-35). Th= new
state and its constitution were established as a rasult of

political takeover by the Communist party and the power

»

aspect of its rule cannot be understood without the id=ologi-

cal context. TIdeology often stands in a wav of rational
action and obscures the perception of sociocecononic realit
which in turn is suppossd to justify the revolu-tionary
transformation of society, a process determined by historis

necessity.

The role of the state itself, its structurs, zand con-

sequently a need for a constitution, was a considerably

neglected aspect of Rarl Marx's political thcught. Wher=as

e

he, and latzr his collaborator Friedrich Engels strassssd th
class character of the "bourgeols state" as an sxplsitative

force, they never produced any general "theorv of th= state

(Jessop, 1978:40). [emphasis added T.I.] What ramairs

O]

special interest of thz Marxist scholars until *24a3y iz tho
Problanm of the rolz of the statz during a tranzition fram a

“capitalist” society to a "communist” one.

Marx's prediction that the bourgeois state will si=mpl:

wither away"” did 1littl= to solve this dilsrmma. TIn conss~
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quence, it was Lenin and later Stalin wheo, due to their posi-
tion of authority in the communist movement, conceived of
ideological doctrines explaining the role the state was to

's

blay in the process of revolutionary change. Lenin

argument contained in his work State and Revolution becamrme

a major ideological foundation of the modern Soviet and East
European states. The Russian revolutionary leader singlad

sut Marxian description of the Civil War in France and
presented the short-lived phenomenon of the Paris Comnmunz
(1871) as a model of a transitory state with "the proletariat
organized as the ruling c¢lass” (Lenin, 1983:21-22). Whiles
recommending "smashing of the old [bourgeois] state machinery
(96), Lenin, at the same time, opposed anarchy and spoke in
favor of the strong party organization, able to lead ths
"dictatorship of the prolstariat” (55-59). Whils reiescting
hourgeoils parliamentary democracy, Lenin acknowlszsdged that

"the transition from capitalism to communism [=2mphasis 2243247

will certainly bring a great variety and abundance of
political forms...". He added, however, that "the =2sszenzce

will inevitably be cnlvy cne: the dictatorshir of the

U

0l

w

t

or

" {Ternin, 1983:31), This statemznt

.
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of ideolpogical 3ustification which can be usa2d at
Present by thes communist parties in the Soviet bloc to
explain the diversity of their various paths of socialist

development.
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Lenin's interpretation of Marxism stresses the

jmportance of national unity--"to be organized by the

communal constitution”" (Lenin, 1983:45). This impliss a ne=ad
for a central government authority during the revelutionary

transformation of society. Stalin further developed this
jdea in his totalitarian, modern version of the Russian state .
and later in his policies of imposing similar political
systems in Eastern Europe. Important political considera-
tions, however, were the reason why some deviations from the
Leninist pattern occurred.

Due to the relative weakness of the communist parties
in Eastern Europe after World War II, the new regines
installed by Stalin, with a notables exception of Yugecslavia,
initially were kept in power only thanks to the presence of
the Red Army. The Soviet leader, aware of the difficult
domestic conditions the local communists had to work in and
the internal and =2xternal threats to their rule, had tc
devise such mefhods of consolidating their power which could
bring immediate results. This had to be done even at the

cest of a temporary ideological compronmise with ths hestilz

L

eraticns, in addition *+o

'J-

" 3 m
bourgecis elements These cons

the fear of Western reaction, contributed to the establish-

ment of a new form of state called "Peopl=z's Democracy” ani

" A . .
Progressive” peasants and "democratic" bourgeois elements.
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Brzezinski's analysis of East Europesan People's
pemocracies distinguishes two initial stages of their
gevelopment. First of them, lasting approximately until
1948 was characterized by some institutional remnants of the

v51d regime” in each country. What followed, was a perioed

Q
]
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jntensive "Stalinization"”, meaning the adoption of the
model of socialism. The 1936 Stalinist Constitution becams
an example of state organization of an advanced socialist
society (Brzezinski, 1967:25-104).

Poland, like other Soviet bloc countries, adher=d %2
the same pattern of development. The 1952 Polish Constitu-

"oroduct of more vipened Stalinisnm” (Brz

1967:78). Thus its content is actually remi-niscent nmors of
the Soviet 1936 Co tution than some fundamental princinples
of the March 1921 Constitution of Poland which wexzs initially
accented by the new, communist dominated ragime. In the
original text of the basic law the country was nzver called =2

"socialist rapudblic". WNevertheslsss, by 1952, in ressult oFf

3

the id=ological shift within the Soviet bloc, ths Pelish
state like other Pz2ople's Democracies in Eastern Europe had
been already officially recognized as a "dictatorship cf the

&

Proletariat” [Brwazinsksi, 19687:74-78) . {Avpendix

¥
adhersnce to the Sovist pattern, even if subsequently rolaxzd
in aztual constitutional practice, legal amendments, and

ldeological proclamations, has rermained a severe handicap for
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the Polish regime in its confrontation with ths reality of

social development and the indigenous national traditions.

Mador Provisions of the 1952 Censtitution

In the 1952 Constitution the principle regarding the
vaeoverelignty of the Nation”" was meant to reflect the new
socio-political relations in the country (RBybiscki, et al,
1977:80). Art. 2% declared that Poland was a republic of the
urban and rural working people. The role of the Communist
party (PUWP) was not explicitly stated in the basic law.
Hence, in reality the political power was exercised fronm
outside of the constitution according to the ideological

argunent that the party is the sols representative of the

pn

working class. The general intention to attain future

"higher" goals of a "socialist society", based on the Sovist
model, was however, clearly stated in the pre armble. Onz of
the articles plzinly expressed a basic tenet of sgocialist

'3

sccio-economis ralations: "from szach acoording to hisz
=

'

abilityv, to each according to his work"” fart. 14). Becsides
the obvicus influsnce of the Soviest 1936 Constitution soms
important provisions werz similar to the Polish March 1021
law, 1like for examplz the powars of the Seim.

The Seim became thz highest organ of state power [(av4,
15) with exclusive law-nmaking rights. The S=23nm elected‘the

Council of State, the prime-minister and oth

(1

members. However, the legislative initiative grantesd the

»



geputies was not specifisd. The merbers shared this righ+
with the Council of State and the Government (art. 20). A
signature of the Council of State was needed to introduce a

pew legislatien, but this did not amount to an exscutive

veto.

According to the Stalinist model, the Council of Stats

replaced the office of the President which existed until
1952. The Council was subordinated to the Seim, but could
jssue binding decrees when the Diet was not in session (art.
23). Tt was also given the power to "convene thes ssssionz £
the Seim and lay down binding interpretation of the law”
(art. 25, par. 3 & 7). A very important addition to its
influence was the power to ratify internatiosnal trezaties
{art. 25, par.7).

The abolition cf the traditional division into thz

three separate branches of government which had already taken

place aftey 1935 this time was car ried to the other extrome.

The Seim deputies were not banned from menmbership in ths
Council of State. Also, *thev could become ministers and wers

able to hold professional and state administration jobs

during their term in office. In an original move, with no

j4e

equivalent in the Polish constitutional h

story

- g —

Wwere made lesgally responsible for regular repcrting to the



The institution of the Supreme Court
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ghe judzc
reestablished (art. 46) and the judges were guaranteed
jndependence. However, in addition to the judges, the
constitution provided for the special institution of puklic
assessors "to take part in the hearing of cases and the
pronouncing of sentences” (art. 49). Both the judges and the
assessors were to be zlected, but the Constitution did not
specify how and by whom (art. 50). An office of the
Prosecutcr Gesneral was separately established. The law (art.
53, par. 2) specified that "the Pfosecutor General super-
vises, in particular, the prosecution of offenses endangering
the political and social system, security and independence =f

olish People's Republic". A candidate for this o~ffiz=

ct
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was to be nominated and recalled by the Council »f Stat=.

The nsw intzrpretation of the law pronounced the

o

"unity of government authority the people's democcracy

o
Yo

77:93-99) .

3
T

~ki grefore, any conflict among
the legislative, the executive, and the judicial institutions
of the state was rulad out in principle. Marwxist constitu-

tional law states that the organs of class-bas=d reprasanta-

ticn of the psople are superior to any other functional

r provide direction for the whole activity ~Ff tha
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stats., While the Montesquizan idea of segregation of power

t

is rejected, the division of competence among stats autherity
and state administration is acknowledged (Jarosz & Zawadzlki,

1987: 157-58).



At the same time the language of the 1952 Constitution
was very vague, leaving important details to be dealt with by
;dditional legislation. A basic institution of the Supreme
chamber of Control was omitted in this document and regulatsd
outside the basic law (Sylwestrzak, 1986: 99)}. This
situation could be explained as a continuation of alrezdy
established authoritarian "constitutional practice”. The
unclear formulation of many provisions made it more con-
venient for the Communist party (PUWP) to intervene in actuzl
law-making (through the Government), without an cbhvious
challenge to the constitution. In any event, no tribunal wras
provided at the time for the purpose of legal review of the
Sejm legislation or decrees, neither was there any institu-
tion which could especially resolve cases of law violatinns
by the state officials. The Sejm theoretically was an
ultimate arbiter in such important cases, including the
validity of elesction results (Jarosz & Zawadzki, 1987:329}) .

The local state government systen based on the
People's Councils ﬁas a continuation from the 2arly vsars of
the communist rule.. This time it became formally subor-
dinated o the supervision of the Council of State (art.
27Y. However, the nature of this "supervision” was nct
Zpecifiasd, Therefore it was quite easy for ths Coxrmunist
Party to control those local government units from outside of

the stats government structure. The importance of this



control became clearly visible in the new elzctoral ordi-
nance.

The 1947 elections were the last ones to be based on
the old proportional system of representation and party
sompetition. The new law provided for only one list of

andidates, placed on the single "national front" tickat.
nffizially, there were two other political partiss, represen-
ting the working intelligentsia (Democratic Alliance-
stronnictwo Demokratyczne - 8D} and the peasants {(United
Peasant Party-Ziednoczone Stronnictwo Ludowe~ZSL). Mever-
theless, their candidates .and other independents (including

liz groups) were not allowed to campaign separately.

g
M
ot
i
Q

The candidates for a common ballot officially could be

proposad by trade uniong, women and youth organizatizsns,

pde

professional associations, and other such groups. This rul-=
would closely resembls the 1935 ordinance, cnly this time %the
ultimate authority belonged not to the state as such, but *-
a single party. The "state lists" were additionally adopted,
Unlike the 1921 ordinance, this time *he purposs was not 2nly
to make sure that particular pecple get elected to the Se=3inm,
but a3lso to provide an "ideal representaticn of 2 parfaotlr
organized society” (Cokalski & LitvaAski, 1887:17V  Tw Fanme
the actual takeover of the democratic idea »f 2lactiz-n for

the purpose of the authoritarian ideolongy resulted in

Producing the display of approval for the pelitieal systom.
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A special chapter describing the rights and duties nf
citizens seemed to have filled the gap created by the Little
constitution of 1947. This was done mostly in accordance

with the 1921 charter. However, besides basic individual

\D

rights, a new set of economic and sncial guarantees anppeared,

ad

such as the right to work (art. 58) and leisurs (art. 53).

j4e
9

The wording c¢f these laws emphasized that thesz provis

"

u

are "ensured on the increased scals", suggesting a preg

&

'1
3]
6]

sive nature of the constitution and the temporary nature of
some laws.

The basic divergence between the democratic claims of
the 1952 Constitution and the constitutional practica

notwithstanding, there were alsco some discernable autheritar-

[

an tendencizs in the document itself, the intrndustion -£
the Public Prosecutor's Office being only one exanmpls. Thsz
constitutional separation of the church and the Stats isg
ancther, Ar*t. 70 guaranteed fraedom of religion and
conscience, but at the sama time one clause declarzd punigh-

ment for "the abuse of the freedom of conscience and »religi-n

BPeopla's Republic”. Thisg was clearly aimsd at the nriwilegasd
Dosition of ths Cathoelis chursh and r2ligion, Hzd i
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b
as a positive move since the previous Polish constitutio-ns
awardad thi

narticular religious instituticn wery ewtonsive

autonomy and power in the country
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affairs. The dominant position of the Catholic Church
threatened the freedom of other religious and ncn—rellgious
groups and individgals. After 1945, however, Poland becanme
pationally homogenous and overwhelmingly Catholic, which gave
1ittle credibility to regime claims that it intended to
protecﬁ the rights of many other ethnic and rezligicus
minorities.

' Similarly, as in the 1921 and 1935 Constitutions, the
duties of the citizens to the state were included alongside
their rights in the new law. Even if only one article (art.
71) at the 2nd of the chapter was devoted to these obliga-
tions, the duty to "safeguard and support social property”

indicatad a basic change of focus. The state protection ~f

h
O
H
(a4
o o

D
n
t
W

+
[{)]
ko)
H
Q
(o]
0]
La
t
=
a1
D
Q3
W
t
je N
[
i
n
n
O
h
el
i
£}
rh
o
8}
ct
ct
'3
D]
t
1)
[
'.l.
I
'J
ot
i
L

i

sphere of individual economic activity was still pormissikl
(art. 10, 12).

Tha law was surprisingly vague on the question cf national
emergency. The Council of Stat=s could proclaim mar+tial lav
on thz parts or thes whole territory, but no ol=23r raspon-

LR S BEE £ 1 «
sibility f£or the susren

specifiad., Also the ruless ragulating conmsgtituticonal
anendments (art. 91) simply duplicatad the 1921 l=aw. Civen
the new composition of the Seim, the Communist party could
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priate provisions of the basic law.
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previously, in the 1920s and 1930s, the Pclish state
acquired already some significant menopolies in the
economic sphere such as, for example, tobacco and the
railroads.

See Polqnsky and Drukier (1980) for the descr
the beginnings of communist rule in Poland, 1

For the discussion on the ori
tion see Rybicki et. al. (197

This party should not be confused with the pre-1939 PPS.
Tts pro-communist program repeatedly denouncad the
ideology of the mainstream Polish Socialists frem befora
World War II.

The article numbers in this cheptpv appear in the ovdar
ccording to the ended version of the 1952 Cons+itutinon

as published by T*lska (1968). In the remaining chanters

the article numbers are given according to the new text:

Konstyvtucia PRL, (1987).




CHAPTER 1V

THE ROL

et

OF THE PARTY AND THE DYNAMICS OF CONSTITUTIONAL

CHANGE IN COMMUNIST POLAND

The post-World War II developments in Poland created a
foundation for the dominant role of the Communist party in
the political system. The Polish United Workers Party (PUWP)
emerged in 1948 as a result of the forced cooptation of the
Polish Socialist Party by the communist Polish Workers Party.
The two non-communist political parties still in existence:
the United Peasant Party and the Democratic Alliance as well
as other independent organizations such as the small Catholic
groups, were reduced to the rolg of "transmission belts" of

the PUWP directives to all segments of the Polish society.

The Origins of the PUWP Control in the Polish State

The 1952 Constitution was proclaimed after the PUWP
had already achieved its exclusive position in the country's
political, social, and economic life. Furthermore, the
announcement of the basic law occurred during a period when
Polish national sovereignty was at its lowest point during
the country's post-war history. Its Stalinist leadership
could only be described almost as a virtual agency of the
Soviet Union (Weydenthal, 1986:68-69). 1In his study of the
Soviet bloc Brzezinski even suggests that the situation of

the whole Eastern Europe at the time was in fact very close

59



+he actus® inccrporaticn cf the satellite countries inte

v

~
[

t+he Soviest Union as 3dditicnal member r=spublics. However,
+he system of ideolcgically unifcrm even if {(in the !Marxist

nistorical sense) lzss advanced states, appsarzd as 1 more
sonvenient way to achieve the same political goals (Brzezin-
ski, 1967:67-71).

The situation of limited national independence was a
severe burden on the Polish constituticnal scholars whe for
+he sake of legitimation of the party rule had to find a
salance between the symbelic significance of ftrazditicnal,
democratic institutions and the influence of the Soviet
model. The adoption of the new constitution in Poland was
the last episode in the sequence of similar political
developments in other East EBuropean countries {Appendix 1}.
The Polish state, and other People's Democracies as well,
could not claim equality with the Soviet Union in terms of
the already achieved stage of socialist development (Brzezin-
ski, 1967:80). Unlike in the Soviet constitution, the role
of the party was not mentioned openly in the original text of
the Polish basic law. Art. 1 of the Polish Constitution
declared only that "the power belongs to the working people
of town and country".

As a transitional document describing only the initial
bhase of socialist constructicn the constitution could be
interpreted by the party leadership in the context of the

long~range goals of its prcgram. At the same time, the legal



zignificance—-cf the charter as the statement cf general =rules

and procedures, which were Zinding for the governrmant =nd

bt

ccepted ky *he authcrities, was greatly veduced.

41}

aniversally
The PUWP, like nther comnunist partiss of the blos, has
always clained that its legitimacy as a leading political

force was based on the historical, revoluticonary prozess »f

change. The rules of the law must then clearly ke sukor-

dinated to the obijective principles of this process. One of

J

he Polish Marxzist legal scholars explained this in the

ct

€o0llcwing way:

Social regularities cannot be undone, one nay

only change the rules of the law which contra-

dict them, turning them {[the rules of the law]

into an authentic, not only illusory directive

of the practice (Sockolewicz, 1978: 97).

In the context of the Polish totalitarian state during
the 1950s, the Constitution, in its original version, could
have appeared as a document almost totally detached both from
the practice of government operations and the real social
expectations. The former was at the time based mostly cn
ordinary legislative acts which were not subject to constitu-
tional wverification by any independent organs. Also,
multipile decrees issued by the Council of State in fact
replaced the legislative function of the Sejm (Jarosz &
Zawadzki, 1987); (Appendix 2). Since all government branches
had becorme a unified mechanism, the party became the ultimate

regulator of their activity, supposedly acting in the name of

the working class. 2As far as the public was concerned, the
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~enstituticrand cther laws were in practice the rmeans of

socializing the ropulation, 30 that <+t -ould ntilize the
=wisting instituticns and exercise citizens rights cnly for

+he purpose of diszplsaying support for +thsz zvstan.

Poland fcllcwed *the path of cther Stalinist countries
where the Marxist-Lzninist doctrine was intsrpr=sted in a way
whizh recognized the state only as a means leading to the
achievement of a wvisionary =nd of a future socialist society.
This period in time was characterized by the decline of
importance of the stats institutions !Brzezinski, 1967:38-
89). This fact had negative social and eccnomic effect but
was probably a raflection of the party leadership's belief in
the quick success of their program. The use of constitution-
al practice allowed the party to interpret the legality of
their action as they saw fit, according to the ideclogical
directives and the demands of current policy.

During the Stalinist pericd disregard for the law
which the communists themselves had established reached
extreme proportions, never again to be repeated in the
history of communist Poland. The vigorous campaign of
industrial development, social mobilization, and ideological
indoctrination created a situation where the institutional
structure of the state was percelved as an obstacle on the
path to rapid development. The process of authoritative
decision making by z very limited group cf peocple who

occupied simultaneocusly party and state positicns [Politburo
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and the Council of State or the Council of Ministers)
dominated all spheres of country's life including education,
culture, and religion. The decline in importance of the
representative institutions was the most pronounced violation
of the Constitution. (Jedruch, 1982:412-15).

The fact that the 1952 Constitution has its origin in
the period of the extreme totalitarian dictatorship of the
communist Party (or more precisely its narrbw Stalinist
leadership) has had a profound influence both on the text of
this document and on the problem of regime legitimacy. The
document was worded in such a way as to approach the ideal of
the Soviet model, even if the same level of development could
not be claimed by the Poles having only a few‘years ex-
perience with the new system. At the same time, the Polish
party leaders also imitated the political and economic
practice of the "first socialist country."” This attitude
made them ignore the constitution as a legally binding
document. The Polish state still existed, but its sovereign
legal foundation had been turned upside down, which was to
have a long-term effect on the legitimacy of the regime. As
the contemporary Polish opposition writers explain: "while
taking over the bourgeois state the communists declare that
it becomes its own dialectical negation" . "The party
becomes identified with the state.” (Cekalski & Litynski,

1987:18)
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pParty Monopoly on State and Scocial Organization

And the Constitution

The dynamics of constitutional development and change
since 1952 has been determined by the periodic reevaluations
of the PUWP ideoclogical doctrine and its policies. Poland
experienced several important crises in its recent history.!
They had a profound effect on the party and some time later
also the Constitution became influenced by the new methods of
rule. The constitutional practice, altered to suit the "new
course”, usually preceded any debates over the real amend-
ments in the text of the basic law. The discussion over
final legal reforms in the state law, even during the most
sweeping changes of the 1970s, was'officially presented in a
manner which concealed the real scope of disagreement.
Nevertheless, the Marxist scholars themselves contradicted
the image of moral and political unity of the nation by
conceding that some "small groups of people” actually opposed
constitutional changes proposed by the party. In fact the
opposition, especially from the Catholic Church, was
widespread enough to force the party to make changes in the
original projects for the amendments (Sckolewicz, 1978:27-
28) .

The Constitution of Poland at each stage of change in
the communist political system can be viewed as a reflection
of: 1) the ideology of the party, based on the Marxist-

Leninist doctrine which stipulates the revolutionary
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transfofmation of society; 2) the interpretation of the
doctrine at each stage of Poland's socio—-economic development
ijn order to produce officially binding norms of state
organization; and 3) the strategy of defending, maintaining
and/or expanding the party monopoly of power.

The ideological "superstructure"” is expressed in: the
constitutional articles which describe the so-called
fundamentals of the political and socio-economic system.
Among these are the articles defining the role of the working
class as the leading force ("the principle of the prin-
ciples"2?2, in Preamble, arts. 1,2,4,8/par.1l); the centraliza-
tion of government (under direction of the parliament (Sejm;
art. 20), the nationalization of economy (art. 11, par.2);
and since 1976, the leading role of the Polish United Workers
Party in society (art. 3).

These basic elements of the political system play a
special role in the Constitution. According to the Marxzist
legal interpretation they cannot be changed, even by
amendments passed by the required 2/3 majority of the Sejm
(art. 106). This reasoning is based on the premise that the
socio~economic forces which operate in agreement with the
laws of historical determinism are the superior regulators of
the "super-structure”, independent of the actual letter of
the law. The systemic fundamentals therefore, are "relative-
ly constant", meaning that they themselves determine the

direction of basic structural changes, at the same time
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denying a possibility of amendments contrary to their spirit
(Jarosz & Zawadzki, 1987:72-74).

The most obvious shortcoming of this interpretation is
the fact that the precise definition of the systemic funda-
mentals, expressed in very general terms by the constitu-
tional provisions, is formulated by the extra-legal actor-the
communist party which, officially remaining outside the state
structure, is, however, the only and final judge of the
socio-economic reality.

The ideology dictates to the communists a necessity to
proceed toward an ultimate goal of social development - "the
classless society”. To declare victory at any given moment
in time would undermine the very purpose of the party rule
(Appendox 3). Therefore the state organizatioﬁ and the law
are necessary aid in the continu&us struggle for the
realization of thoée distant ideals. Since the legitimaé§.of
the PUWP leading role in Poland is not derived from either
the national tradition or the people's consensus, but rather
from the abstract notion of the historical principles of
social development, it may appear that the public opinion and
the individual citizens cannot become autonomous actors,
capable of influencing the functioning of the state.
Nevertheless, the first impression might be that the
Constitution gives us evidence to the contrary.

In order to properly understand the role of the

constitutional guarantees of individual political rights
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(arts. 81 par.l; 83-86) it is necessary to consider the
ideological interpretation of these provisions by the party.
The necessary precondition\for the exercise of the political
freedoms and rights is not the existence of certain legal
protections, based on "natural rights" of individuals.
ngigher", extra-constitutional norms such as these are
rejected by the Marxist legal scholars in Poland (Jarosz &
zawadzki, 1987:73). The guarantees mentioned in the basic
law can be fegarded as practically applicable only at a
certain stage of social development. The precondition for
the exercise of individual rights is usually a factual or
assumed elimination of the remains of the former bourgeois
state. The process of identification and interpretation of
the stages of socialist development has been monopolized by
- the party apparatus.

The exercise of independent opinion and changes in the
internal party regulation are usually the first sign of the
future reform in the state structure, the political lifes as a
whole, and eventually, the constitution. However, the
priority given to the unity of opinion in the party ranks,
which is the core of the communist doctrine, discourages any
attempts at independent action, not endorsed by the lsader-
ship. Hence the functioning of the state organs is deter-
mined by the authoritarian decision-making conducted within
the PUWP. The Leninist principle of "democratic centralisnm"

which is the foundation of the party constitution also
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affects the decision-making of the communist-controlled state
organization. The Polish state, by being an organization of
the whole society theoretically is more vulnerable to the
legal challenge from the citizens than the party. 1In
reality, however, it serves as a means of fulfilling the
party program. In this fashion the organization of citizen
participation in the state affairs cannot posses any neutral
quality and becomes ideclogically determined. An individual
can either act in support of socialism or against it, the
indifferent majority being either condemned as "creeping
enemies" or praised as silent supporters, depending on the
current policy directives and a particular interpretation of
the Marxist-Leninist dogma (Cekalski & Litynski, 1987:23-28) .

During the 1950s, the gradual liquidation of fhe so-
called "exploiting classes" -~ private businessmen and more
affiuént landowners - was accompanied by the elinmination of
all political opposition to the totalitarian rule in Poland.
This situation created a political environment in which the
constitutional guarantees, no matter how democratic they
might have appeared, lost their practical significance. For
the communists however, it was a very logical ccnsequence of
the revolutionary social transformation, giving democracy its
true meaning in a society devoid of antagonistic contradic-
tions (Appendix 3). At the same time, by adopting the

bourgeois ideas and the political language of their op-



69

ponentsf the party in practice made them appear totally

meaningless. (Cekalski & Litynski, 1987:22).

The Role Of The Party In The Revised Constitution

The 1957 constitutional change following the period
of de-Stalinization in Poland was in fact rather modest. The
only significant amendment was the new chapter providing for
the Supreme Chamber of Control (an institution which had
existed before the war and was gradually phased out during
the initial years of the communist rule). The Chamber was to
be subordinated to the Sejm, the principle which gives this
organ an appearance of independence form the state ad-
ministration, whose activity it was supposed to control
(staar, 1962:36). Actually, the process of reform beginning
in October 1956 was characterized by a legitimacy crisis
which was only temporarily overcome, but not due to the new
emphasis on legality or the revival of the Constitution. The
party was greatly aided in its return to full control by the
charismatic leadership of its first secretary Gomulka, who
was widely supported in society (Cekalski & Litynski,
1987:22) and regarded as a defender of national sovereignty.

Only much later, in 1976, the party proceeded to meet
the challenge of a rapidly modernizing society by adjusting
the 1952 constitutional model to the new demands of different
socio-economic reality. Similarly to the period of early

1950s the constitutional developments were the last formal
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step in confirming the party "achievements" in its task of
gsocialist construction. The reform of the state was based on
the premise that fmoral and political unity of the nation has
peen already achieved" (Sokolewicz, 1978:77; xzjadz PZPR-
pokumenty i Materialy 1986:145). 1In this context, emphasis
was put on the development of socialist democracy (art. 7),
and broadening of citizens' participation in the government
(art. 5 par. 2). The constitutional change during the 1970s
was unique in a sense that many practices which for a long
time had existed outside of the Constitution as established
facts of law, often in apparent contradiction to its letter,
wére finally acknowledged in the text of the basic law. For
example, the article ordering judicial elections was
substituted by a clause which provided for the selection of
the judges by the Council of State (art. 60; former art. 50).
Also art. 51 (former art. 42) was changed in 1975 to provide
for the direct state executive offices at the level of
provincial administration. Long before, the Government
actually exercised the local executive functions through the
presidia of elective provincial councils.

" The 1976 constitutional revision went considerably far
with the formulation of more ambitious programmatic state-
ments in the political and socio-economic structural
development. All institutional changes connected with the
PUWP's new policy of "accelerated development"” however, would

be much less significant without the new art. 3, proclaiming
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wthe leading-role of the party in society". This provision
merely acknowledged a long-established political fact, but at
the same time the constitutionalization of the party role
greatly expanded the scope of the fundamental principles of
the basic law.

Whereas the "rule of the working people” is a very
vague statement and could be interpreted in various ways, the
new article clearly indicated which force actually sets the
pace of social transformation. This development occurred not
without the external influences from other Soviet bloc
nations which had reformed their Stalinist constitutions long
time before Poland did (Jarosz & Zawadzki, 1987:83-90). Also
the internal political and economic situation was not
proceeding ih the manner the communists have envisioned.
There was a growing demand for new party policies and the
laws had to be adjusted accordingly.

The PUWP was aware of the fact that modernizatiocn and
rapid economic growth caused rising expectations among the
population. Rising consumption demands became a major issue
of economic development during the leadership of the first
secretary Edward Gierek (Mieczkowski, 1979). The party could
ill afford to meet both the economic and political needs of
the society if this would threaten its own power. The
solution which emerged in the 1970s not only took the
eXtensive economic growth for granted, thus neglecting the

negative impact of industrial over-investment, but also
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helped the party strengthen its position as the source of
authoritarian decision-making in all spheres of life. The
proposed, expanded organization of citizens participation
that included new emphasis on the role of provincial councils
as the local self-government units?®, constitutionalization of
the Front of National Unity (art. 3, pars.2&3), and the
special emphasis of the role of the trade unions (art. 85)
can only be viewed in the context of the PUWP's leading role.

Instead of acting through a more rigid and vertically
structured mechanism of directing the state and social
affairs, the party cadres were to become the leading actors
in the process of "developing socialist democracy" (art. 7).
For example, the provincial party secretaries in most cases
automatically became the presidents of the supposedly self-
governing local councils (Sokolewicz, 1978:149). Thus the
constitutional role of the local self-governing bodies was
undermined since the party members who headed them were
subordinated to the centralized hierarchical authority which
in fact denied political autonomy to the local actors.

The new state of socialist development proclaimed in
Poland' under the Gierek regime and codified in the constitu-
tional amendments was a natural consequence of the process of
evolutionary change in the basic laws of other communist
countries. The leading or directing role of the Communist
Party was written into the Constitution of Albania in 1946

lart. 56), Rumania in 1965 (art. 3), Czechoslovakia in 1960
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(art. 4) and-Bulgaria in 1971 (art. 7). The Soviet Constitu-
tion of 1936 in art. 126 already declared that "the Communist
party of the Soviet Union is the directing core of all
organizations of the working people, social and government
ones." The new 1977 Soviet Constitution, proclaiming the
establishment of a developed socialist society, remained
jdeologically ahead of the other bloc nations. In terms of
the Marxist-Leninist doctrine, Poland, still nominally a
people's Democracy, while formally incorporating the party
role into the basic law continued to lag behind its socialist
allies.

The new constitutional position of the party in Poland
was a belated attempt to match the similar provisions in the
laws of the fellow communist countries. The adoption of this
amendment took place in the atmosphere of strong opposition
from independent social groups {(Sokolewicz, 1978:28). The
Polish Constitution differs from the basic laws of other
Soviet bloc nations (with an exception of the Hungarian
charter) by the fact that in art. 3 it proclaims only the
leading role of the PUWP in society, not in the state. The
state 4is nominally directed by a coalition of parties which
collaborate within the framework of a national front. The
existence of the Front of National Unity in the 1970s was
constitutionally confirmed in 1976 {art. 3, pars. 2 & 3).

The function of this umbrella organization which, in an

altered form, has survived until today was designed to
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jpnvolve more-than just the two coalition parties: the United
peasant Party and the Democratic Alliance, but also a number
of officially sponsored organizations, trade unions, pro-
government religious groups etc. Such structure serves as a
useful mechanism through which the party can exercise its
control over the political process, being able to show at the
same time that it shares the power with other non-communist
groups. Polish independent political analysts point out that
the party attempts to organize society and the state in a
manner making it possible for a single political force to
simultaneously exercise the roles of the creator of all state
institutions, the major decision maker, the controller of
state activity and the evaluator of policy results and

administration procedures (Cekalski & Litynski, 1987:17).

Political Crisis In The 1980s And The Affirmation

Of The PUWP's Leading Role in Society

In the early 1980s the PUWP found itself in a very
precarious situation, facing the collapse of its economic
policies and a severe political crisis. The communist rule
was challenged by the unprecedented wave of social protests
and the necessity to preserve power overshadowed any other
immediate concern of the party. The first big clash with the
Solidarity movement occurred as a result of the authorities'

demand that the independent union leaders officially



recognize the constitutional role of the PUWP (Holzer,
1982:119) .

Changes in the constitution eventually became a means
by which the new Jaruzelski regime attempted to both,
legalize new emergency prerogatives of the government, and
regain some measure of legitimacy for the compromised state
authority. Immediately after the declaration of the martial
law the very vague article art. 33 regulating special
government powers was changed to suit the purposes of the
military dominated regime. Under the old law, the Seijm
approval, if the parliament was in session, had to be
obtained before the martial law declaration on the territory
of the whole country. On December 13, 1981 the Council of
State ignored this procedure. Later, some Polish constitu-
tional scholars, using a rather voluntary interpretation of
the basic law and the International Covenant on Political
and Civil Rights, insisted that it was entitled to do so.
Jarosz and Zawadzki point out in their argument that since
the Council of State was confronted with a lack of constitu-
tional regulation in case of an internal emergency and the
absencle of legislation pertaining to such situation, it was
forced to use the term “"martial law" and issue a special
decree more suited to the circumstances (1987:289). Again,
the phenomenon of constitutional practice became the driving
force of the state law, leaving the actual text of the

charter behind. Finally, in July 1983 the Sejm passed an
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amendment to-the Constitution (art. 23, par. 4} which
specified the possibility of announcing a state of emergency
on the whole territory of the country or cn its part. The
new law strengthened the power of the President of the
council of State enabling him to issue emergency orders in
cases when no delay is permissible.

Simultaneously, two new institutions which were
designed to oversee the legality of the official government
action and the constitutionality of the legislation were
introduced into the basic law. Constitutional Tribunal,
created in 1982, was intended to replace the Council of State
iﬁ its function of "guarding the constitutionality of the
law" (art. 30, par.3 -passed in 1976, eliminated in 1982).
This function actually had no practical significance in the
activity of the Council (Jarosz & Zawadzki, 1987:78).
Establishment of another body, the Tribunal of State signaled
a return to the former model of overseeing the action of
government officials, already present in the pre-war Polish
constitutions. The Tribunals were not entitled to rule on
the pre—-1982 legislation and other political decisions of the
regime'. Their creation was a part of the new regime policy
of expanding socialist democracy.* Ironically, the timing of
these reforms when major citizens' rights were suspended and
all opposition groups had been violently crushed, did little
to convince the population that from now on the government

would adhere to the principles of legality. The new regula-



rions were first of all devised for the purpose of preventing
another outburst of workers' discontent in the future.
(Cekalski & Litynski, 1987:14).

The scope and intensity of legislative activity and
1aw-making in general was quite overwhelming during the
martial law (Appendix 2). This situation indicated not only
a desire to eliminate those legal principles which during the
period of Scolidarity began to function in reality as
restrictions on the PUWP monopoly (Cekalski & Litynski,
1987:14). It also signalled the party leadership's intention
to build a new foundation of its power in the precarious
environment of social and political unrest, as well as in
view of the disastrous economic conditions.

The new interpretation of the socio-economic reality
was a natural consequence of the pattern of socialist
renewal within the party itself. The constitutional
reflection of this development did not follow the pattern of
multiple institutional and programmatic amendments as it was
the case in 1976. Only a few alternations were made, which
was quite insignificant if we consider the social and
political impéct of the recent Polish crisis. One of these
changes was the replacement of the Front of National Unity
(art. 3, par.2) by the Patriotic Movement for Natiocnal
Rebirth (PRON). The very term "rebirth” is indicative of the
new course proclaimed by the party leadership. The founders

¢f the movement stressed the more democratic character of the
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official ruling ccalition of parties and cther organizations
and in contrast to the previous system the inclusion of non-
party private citizens in its ranks was made possible. The
previous proclamation declaring the moral and political unity
of the Polish nation was officially abandoned while the
regime's pelicy of national rebirth became a new credo,
welcoming ideological diversity., but demanding political
unity. (Jarosz & Zawadzki, 1987: 139)

The significance of the constitutional changes as far
as the "democratization” ¢f the government is concerned
cannot be overestimated. The replacement of one "umbrella
organization” by another does not mean that the PUWP ceased
to exercise its leading role in society. What this reform
really indicates is the need to regain some measure of
support, (among the intellectual elite as well as the
population as a whole), further undermined by the declara-
tion of martial law. The preconditions for participation in
the movement are much less demanding now. The party welcomes
access of all who do not actively condemn the communist rule
and declare their obedience to the laws and the Constitution
(X Zjazd PZPR-Dokumenty i Materialy, 1986:184). The new
institutional solutions become once again a means to the
practical realization of what Cekalski and Litynski call "the
rule of non-ideological support" (1987: 36-39). This rule
can be applied to the intra-party politics as well as the

whole structure of state organization where the political



1eadership will not tolerate any alternative programs cither
from the right or from the laft.

The new ideolcgical interpretation of the Folish
situation was expréssed in a more comprehensive way during
the PUWP's 10th Congress in 1986. General Jaruzelski in his
speech at the Congress called for a sweeping constitutional
reform in the nearest future (X Zjazd PZPR:80). This
declaration was later interpreted in the media and legal
journals as a desire to introduce an all new charter (Rubiak,
19871} .

If the party proceeds with its plans, we will witness
another example of a similar pattern when the constituticnal
change becomes the ultimate reflection of the political and
socio-economic reality, as defined by the party according to
its new interpretation of Marxist-Leninist ideology. This
interpretation will have to acknowledge the lack of political
and social unity in the Polish society as a permanent feature
of the system. The methods of party interference in the
state affairs and their legal implications, including
constitutional amendments, will most probably change but the
overall impact of the PUWP on policy-making is not likely to
decline. It remains to be seen whether the reforms within
the party are significant and influential enough to bring
about a meaningful constitutional reform, making way for

increased political pluralism.



A Search For New Legitimacy

The important juestion that should be asked at this
point is whether or not the party can ever succeed in
overcoming the permanent lagitimacy crisis of its rule, the
crisis which the PUWP tried to deny by introducing the new
art. 3 into the Polish Constitution in 1976 {(the leading rola
of the PUWP in society). The legitimation of state authority
in the communist systems can be described as derived from the
ideologically determined leading rcle of the party and "the
principle of popular sovereignty"” {Brunner, 1982:32-33). The
instrumental character of the state in a system dominated by
one party often leads to the disregard for the autonomous

role of the people. Georg Brunner points out that the

doctrine of the "working people sovereignty" [emphasis added]

helps the communists to bridge the gap between what the calls
"the heteronomous-teleological legitimation" and "autonomous-
consensual legitimation" {(32-34). The privileged position

of the working class, referred to by the Polish constitu-
tional scholars as the "principle of the principles” (Jarosz
& Zawadzki, 1987:121-122), and, as a conseqguence, the leading
role of its avangard-the party is justified, since only this
class is capable of directing the process of socio-economic
change. The party is justified in assuming political
leadership for as the working class representative it
possesses "higher consciousness" of the historical processes

(Brunner, 1982:34).



[P 3]
b

Since-the monopecly of the party cn chocosing the right
politi:al course 15 not open to challenge, 3ll branchss of
=tate government are zxpected to act in unity cn the
realization of PUWP policiss. The doctrine rejects 1
pessibility of conflict within the government. It is a
consequence of the assumption that unlike the bourgeois

society, the socialist one has overcome the antagonistic

contradictions and hence has no need for the free play of

political forces, [emphasis added] either in the party, the

government, or the society at large (Jarosz & Zawadzki,
1987:130-134).

The rejection of conflict as a legitimate phenomenon
cannot obscure the reality which produces constant confronta-
tion, either on the smaller scale in day to day decision-
making or in the wider sphere of open political opposition to
the party policies, and most importantly to the very
fundamentals of its rule (like for example during 1980-81).
Some constitutional changes since 1952 have originated from a
necessity to find such substitutes for conflict resolution
mechanisms which would both neutralize the opposition and
help mhintain the monopoly of party contreol.

The Marxist-Leninist ideology notwithstanding, the
rejection of conflict among political forces within the
government and in the society at large is linked to the power
factor. The free play of political forces would very well,

in a country with its own democratic traditions such as



poland, leadto a situaticn where the Communists become znly

§—4

5 small 2and insignificant minority party. The ravolutisnary
rature £ the PUWP system of rule makes it impossibkls to
avercome the dialéctical distinction between only two
recognizable political forces-"the enemies and the allles
By denying legitimacy to "the enemies” the regime renders all
constitutional guarantees of political freedoms obsclete.
Unable to deny that unity has not been achieved in the Polish
socisty yvet (Jarcsz & Zawadzki, 1987:139; appendix 2), the
party attempts to better organize all social groups as
ideclogically neutral, but supportive "allies"™. Similarly,
within the government the new institutional changes serve the
purpose of enhancing self-control of the centralized
structure, officially headed by the Sejm (the two Tribunals),
rather than granting autonomy to any of the branches. The
methods and the extent of such control are determined by the
PUWP apparatus which can choose between exercising political
pressure through its government representation {in the
legislative, the executive and judicial institutions) or by
utilizing the so-called institutions of social control
(Worketrs and Peasants Control, People's Assessors in the
Courts, local and industrial self-government, etc.).

The constitution is a document where the most
important elements of the party program are revealed in a
form which includes both the programmatic outline of a

conflict-free society and the institutionalization of those
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contradictions which still exist in Poland and have to be
reckoned with at the present level of development. Without
openly admitting the existence of political, social and
economic conflicts the party usually chooses either to ignore
them (as in the 1970s) or to define them in such a way as to
justify them as transitionary phenomena, caused either by the
political enemies or by the mistakes of the previous,
denounced leadership (1980s).

In the text of the constitution, the problem of
peolitical conflict has been dealt with in two ways; either by
tacit institutional adjustments behind the screen of a
unified governmental structure or by open admission that some
long lasting features of the present Polish reality need to
be recognized. The former serve to perpetuate the existing
model of authoritarian decision-making, the increased
possibilities of self-control notwithstanding. The latter
concerns the social and economic spheres and is the official
admission of the fact that the conditions in Poland have so
far failed to evolve according to the socialist model (Jarosz
& Zawadzki, 1987:104-105). The process of institutional
adjustient within the government structure in Poland is
linked to the concept of socialist democracy, the term being
a derivative of the narrower principle of democratic

Centralism.
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socialist Democracy And Evolution 0Of The Party Rule

The concept of a democratic state in the Leninist
doctrine acquires a rather ambiguous meaning. On one hand,
democracy is a bourgeois phenomenon, which will eventually
pecome irrelevant in a future communist society (Lenin,
1987:55). ©On the other, the party of the working people is
capable of transforming a state of bourgeois democracy into a
state of the true, working people's democracy. This apparent
contradiction is present not only in the ideological sphere,
but occurs in reality of actual state activity in communist
ruled Poland. The PUWP, in its direction of the state
aéparatus, is at least formally obliged to adopt some
institutional procedures in order to legitimize its claim for
a "higher" form of democracy. Simultaneously, the actual
demands of the state bureaucracy, which has become used to
following only party directives, make it very hard for any
reformer to hold the officials accountable, even to the
communist controlled representative institutions of the
government.

Should the quasi-democratic constitutional mechanism
of working people rule prove too vague or inadequate to the
functioning of the PUWP dominated state organs, the official-
ly recognized constitutional practice allows for law
modifications through ordinary legislation and executive
action without too frequent recourse to constitutional

amendments. Still, some constitutional scholars complain
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that such provisions as art. 106 of the basic law are not
enough guarantee to avoid frequent amendments since basic
political agreement is an undeniable fact in "socialist"”
parliaments {Jarosz & Zawadzki, 1987:71). Recent develop-
ments in this area have shown a tendency toward greater
precision of the basic law, which would eliminate the
necessity of constant review or legal contradictions in
actual constitutional practice. HNevertheless, despite the
creation of the Constitutional Tribunal the extra-constitu-
tional, voluntary interpretation of the basic law is still a
common phenomenon in Peoland.?

| The state and society under communist rule can fulfill
their instrumental roles only if their organization can be
made compatible with the officially permissible methods of
pursuing the goals of socialist construction. The vague
nature of the original Polish 1952 Constitution was partly
due to the fact that the transformation of the society could
not have been undertaken the way the party intended it to
happen if the state apparatus had been bound by too many
restrictions.

'BEver since the collapse of the Stalinist dictatorship
the Polish communists have become more aware of the fact that
their successful rule depended on a more flexible organiza-
tion of the state and society in general.

The evolution away from the totalitarian police state

towards an authoritarian one-party regime involved such
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elements as;-1l) a more precise division of responsibilities
petween the party and the state in governing the country; 2)
the participation of the citizens in the process of governing
connected with a better organization of public support for
new policies; 3) an acknowledgment of the fact that certain
divergencies from the model of socialist development do exist
and class antagonisms are likely to survive longer than
previously expected; 4) connected with the previous point is
the recognition of the Polish way to socialism {(not without
influence from the USSR after the famous 20th Congress of the
CPSU), and the emphasis on Polish national symbolism.

In consequence of the most important crises after
1956, during the 1970s, and later in the 1980s, the above
factors were included in the constitutional debate sponsored
by the ruling party elites. However, the eventual amendments
to the charter which followed turned out to be either too
controversial (the proposed clause about the eternal
friendship with the Soviet Union, discussed in 1976), or
practically insignificant (the 1957 introduction of the
Supreme Chamber of Control), and in most cases they came too
late to make the difference and help prevent a serious
political crisis (both Tribunals after 1981).

The key to understanding those periodic attempts at
constitutional reform lies, apart from the ideological
consideration, in the party strategy and its ability to

utilize institutional and organizational solutions in a
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manner whiclrcould satisfy popular discontent with previous
policies and deceive the opposition during a legitimacy
crisis. At the same time, the party domination has to be
preserved in all afeas of social activity.

The ability to adopt certain democratic concepts as
their own enable the Polish United Workers Party to project a
more credible image of the reformed methods of rule. At the
same time, the doctrine of the communist movement remains in
force and as such helps turn the reforms into their own
negation.

From our analysis the PUWP emerges as the political
organization which struggles both to preserve its ideological
unity and undisputed monopoly of power, especially during
periods of political and economic crisis. Constitutional
changes appear in this context as somewhat belated attempts
to legalize the consequences of the already accepted
directives, derived from new party programs. The dynamics of
constitutional change, however, can also be viewed as a
result of a more complex, gradual process of one-party regime
evolution in Poland.

*In his study of authoritarian politics, Samuel P.
Huntington concentrates on the eveolutionary aspects of one-
party rule. He recognizes three stages of this process:
transformation, consolidation and adoption. Modernization of
society leads to the transformation of a "revolutionary one-

party system" into an "exclusionary one-party system". It
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usually occurs when the social and political opposition to
the authoritarian rule have been eliminated. Ideology serves
the legitimation purposes of the new regime, whereas the
party membership, éxpanded during initial revolutionary
phase, is purged (Huntington & Moore et al. 1970:15-23).
This process corresponds to the situation in Poland during
the 1950s when the constitution went into effect, but its
programmatic, ideologically determined significance over-
shadowed its legal meaning as the suprenme law.

The consolidation of one-party rule is characterized
by a declining need for ideology. The party has already
established its monopoly of power and now begins to seek
justification of its rule in "institutional rather than
ideological characteristics" (27-28). After 1956, the PUWP
in Poland consclidated its rule, but mainly on the basis of
its popular leader Gomulka and the hopes associated with the
emergence of reformist groups within the party. The
constitution was only marginally affected, but the new
electoral ordinance of 1957 added to the expectations of
major institutional reform (Staar, 1962:60). Throughout the
1960s,' the consolidation of the authoritarian party rule was
marked by the regime's "downplaying of its own ideoclogy and
everyone else's" (Huntington and Moore et al., 1970:28-29).
The actual constitutional practice of that period led to

decline of representative institutions (Appendix 2) as well
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Cas politicar“ané econcmic stagnation (Weydenthal, 1986:122-
146) .

The adaptation phase, Huntington points out, means
further "erosion of ideclogy", which process "tends to reduce
the difference between political needs as seen by the party
elite and technical-administrative needs endorsed by the
managerial specialists” (Huntington & Moore et al. 19870:33).
At the same time, "the fundamental identity between the
populace and the system tends to be assumed” (38). The
constitutional changes of 1976 in Poland could be seen as a
result of this evolutionary phase of one-party rule.
Nevertheless, the falsity of this projected image of national
political unity became obvious during the 1980s when the PUWP
all but collapsed under the social pressure.

Huntington argues that "a reasonably stable and
effective authoritarian system may exist with only a weak
party"”. He adds that "when such regime confronts crises the
party tends to reemerge as the most important actor™ (9).
What happened in Poland during the 1980s cannot exactly be
explained by this reasoning alone. The ultimate solution to
the Polish crisis in 1981 was conceived by the security and
military apparatus with close cooperation with the Soviet
commanders of the Warsaw pact. At that time the party
control and authority in the country was at its lowest and
the Politburo's directing role was replaced by Jaruzelski's

Strategic command.®



Wl

0

In the pericd of 1982-1986 the Jaruzelski regime tried
to turn the rebuilt PUWP again into the most important actor
in the process of national renewal and democratization.
gowever, already at this point, the fact that in order to
secure greater effectiveness of the new regime in all spheres
it is necessary to reduce the party monopoly has been
recognized.” The future will show whether a reformed
constitution will recognize the increased role of non-party
groups and individuals in the state. So far it becomes
increasingly evident from the officially published discus-
sicns that the needs of party leadership in the ongoing
process of reform come to conflict with those of the
modernizing society.

The constitutional changes which already took place
during the 1980s, and others expected in a few years, are
intended to put more emphasis on the legal aspect of state
organization (Constitutional Tribunal, Tribunal of State) and
stress the renewed attempt at building a seemingly coali-
tion-like system of rule {(Patriotic Movement for National
Rebirth). However, only the practical adaptation of the
party 'to the new demands of political and socio-economic
situation, plagued by socio-economic stagnation and political
apathy, can bring meaningful change.

The final adoption of a new constitution can be
expected to take place as a result of institutional and legal

exXperiments the PUWP is trying out at present during its



efforts tc overcome the loss cof ideclogical appeal and
political influence among the population. It is doubtful
rhat the process cof change of the authoritarian party rule
in Poland can be stopped or reversed in the nearest future.
puring the 1970s the adaptation of authoritarian decision-
making to the rapidly modernizing society appeared realistic
in the context of promising economic results. In contrast,
in the 1980s there is no doubt about the gravity of the
situatiocn.

The constant legal and political debate in the Polish
media is a sign of change, but also of political instability.
Encouraged by Gorbachev's reforms, but faced with lack of
popular support, the regime appears unable to find a working
solution out of the stagnation. Even if the PUWP‘leadership
comes forward with a substantial institutional reform
package, the fundamental, constitutional foundations of the
system are not likely to be affected. On the other hand, the
programmatic role of the constitution c¢an only be enhanced,
but oriented towards the more immediate goals of the
socialist, democratic renewal instead of the more optimistic
and more distant goals of a mature socialist society.

The national character of the Constitutiocn, including
the emphasis on the specific Polish features of the socialist
economy and a creation of a broader base for citizen
participation in state affairs, seem to be crucial elements

of the present reform. These elements are also connected



with the offdicial recognition of the important role, which
the Catholic church has come to play in Polish society.

The next chapter will analyze the genesis and
development of cerfain tendencies in the Polish basic law
which correspond to the specific domestic conditions.
pespite its monopoly on policy-making the PUWP is forced to
take these factors into account in its program formulation
process and the approval of certain constitutional amend-

ments
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The most important c¢rises in Poland's recent history
occurred in : Cctober, 1856, March 1968, December 1570,
June 1976, and most recently during the period of
"Solidarity" frcm August 1980 until December 12, 1981,
{when the martial law was declared!).

For a more detailed discussion of this concept see
Jarosz and Zawadzki (1887:112~-122).

Article 43 changed former article 34 which labeled the
provincial People's Councils as mere organs of state
administration.

See Jaruzelski's speech before the Sejm on January
25, 1982 in Jaruzelski (1985:41}.

See "Opinie", Lukaszczuk, L. vice-president of the
Constitutional Tribunal, in Polityka, No 18, 1988.

For details see an interview with Ryszard Kuklihski, a
member of the general staff of the Polish Army, in
Kultura (Paris) No 4, 1987.

See: An interview with Swiderski, J., director of the
PUWP Central Committee's Department of Personnel
Policy, "Na szachownicy®”, in Polityka, No 20, 1988.




CHAPTER V

THE INDIGENOUS CHARACTERISTICS OF THE POLISH PEOPLE'S

REPUBLIC AND THEIR REFLECTION IN THE CONSTITUTION

The Marxist-Leninist ideology of the ruling Communist
party in Poland determines the long-time role of the consti-
tution in that country. The dynamic nature of the basic law
is represented by its programmatic content, adhering to the
basic line of the party's doctrine of progress towards a
future ideal society. Any changes in the text, therefore,
are expected to be a part of the ideologically mandated
process of socialist development.

From 1947 until the mid-1950s, the Soviet Union was
accepted throughout the Eastern bloc of communist countries
as an ideal model of "socialist" state organization. During
the 1950s the Polish regime attempted both legal and extra-
legal methods in order to bring about the transformation of
the Polish society in accordance with the Stalinist pattern.
The political crisis of 1956, which took place within the
PUWP and stirred the Polish society, revealed the futility of
such policies. It became clear that certain specifics of
Polish political and socio-economic conditions cannot be
overlooked if the communists wanted to realize their program
and gain at least some measure of popular following.

The decline of Stalinism in Poland disclosed amazing

ineffectiveness of the party and state apparatus in their

94
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struggle against traditional Polish social and economic
gorces. The Catholic church reemerged from the period of
severe prosecution during the early 1950s as a strong,
independent partner in negotiations with the new party
jeadership. Also the abandonment of the collectivisation
campaign proved the strength of the Polish peasants and
their traditional bond with private land ownership.

Another phenomenon of the Polish reality which had to
be dealt with by the communists was the existence of
political opponents of the regime. The devastating influence
of World War II and the subsequent policy of terror and
intimidation, conducted by the Soviet-supported authorities,
led either to the complete elimination of independent
political organizations or to the incorporation of some
decimated and reorganized non-communist groups into the
official network of state coﬁtrolled associations. Under the
totalitarian rule, the party directives were to be unanimous-
ly accepted by all quasi-independent political groups. Their
existence served mainly legitimation purposes. They were
useful to the communists in so much as they could demonstrate
effective support for the system, supposedly in the name of
all classes, professions, and religions.

The acknowledgement of specific Polish conditions has
never been clearly formulated in the baéicrlaw, leaving many

legal problems to be resolved by means of ordinary legisla-
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t‘ion‘and.decrees within the constitutional practice defined

py the current party policy.

The post—-World War II history of Poland gives us
evidence that the problem of incompatibility between the
forcibly imposed communist model of rule and the indigenous
polish conditions cannot be resolved within the narrowly
conceived doctrine of Marxism-Leninism. The daily practice
of governing and the strength of both the traditional and the
newly emerged political and socio-economic forces caused
frequent readjustments in the party programs according to the
demands of Polish reality. These events eventually affected
the Constitution. It has to be added, however, that in most
cases the perception of social and economic reality by the
party leadership did not correspond to the needs and
expectations of various interests and groups among the Polish
population. The programmatic assumptions and the general
institutional framework of the state basic law remained
unchanged until 1976, despite the pressures of the rapidly
changing society.

The constitutional regulation of the three most
important surviving elements of the Polish reality which do
not conform to the Marxist—-Leninist doctrine of building
socialism has been handled in different ways by the party
leadership. These elements include: the strong Catholic
Church, a tradition of individual freedom and political

Pluralism, and the private ownership in agriculture.
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The separation of church and state (art. 82 par. 2;
former art. 70 par.2) was meant to deﬁy the Catholic religion
a privileged position it enjoyed in Poland before the war
under the 1921 and 1935 constitutions. Even if the religious
¢reedoms were guaranteed (art. 82 par.l ; former art. 70
par.1) the situation of the Church as an institution was left
out from constitutional regulation to be dealt with by
ordinary legislation and administrative decisions.

Along with the rejection of ideological pluralism the
" need for political pluralism in a western bourgecis sense of
parliamentary democracy was rejeéted by the communists.
Nevertheless, certaln nonantagonistic class differences and
interests were recognized within the common framework of a
socialist state. A national front was created in the form of
a coalition of friendly parties, as well as the social,
professional and religious organizations. Also direct forms
of citizen participation were promoted as the "rule of the
working people”, guided by the party.

The existence of the national front, including the two
additional political parties: the United Peasant Party and
the Democratic Alliance, was not specified in the Constitu-
tion until 1976. In the 1970s a greater constitutional role
Was granted to other organizations such as the trade unions.
During the 1980s, largely as a result of social pressure, the
new movement for "national rebirth" (PRON) was conceived to

incorporate a slightly wider spectrum of individuals and
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groups. not directly associated with the PUWP (art. 3 par.

3).
In the late 1950s, in place of the o0ld opposition,

practically non-existent since 1948, new political forces
emerged, determined to challenge ﬁhe regime from within.
Three separate sources of political dissent, which became
evident after 1956, can be distinguished. O©One of them was a
so-called "revisionist" group within the PUWP itself,
represented among others also by disillusioned former
gtalinists. Also, a spontaneous workers rebellion against
deteriorating living conditions and human rights violations
exemplified by the June 1956 Poznan revolt turned out to be
another danger to the party totalitarian rule. Last but not
least, a group of Catholic intellectuals, close to the
episcopate, attempted to organize some type of legal
political opposition in the Polish parliament - the Sejm.

All these expressions of dissent had one common
characteristic - they aimed at the reform of the system, not
its destruction. They unanimously accepted the realities of
Polish geopolitical situation and the post-Yalta European
status gquo. The 1952 Constitution was recognized as a
foundation of their activity.

In contrast to the Catholic Church and the political
opposition, the agricultural structure was a subject of a
More detailed constitutional regulation from the beginning.

However, the early guarantees for individual farmers were
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1a£gely offset by the statement of long-term goals indicating
tpe socialist transformation of the villages. While
recognizing the importance of private farming, the regime
gailed to secure necessary guarantees for the peasants either
in 1952 or later during the 1976 constitutional changes.
only in 1983 a constitutional amendment finally recognized

the individual family farm as a "lasting [emphasis added]

element of the socio-economic structure in Poland".

constitutional Position of the Cathelic Chgrdh in Poland

As an overwhelmingly Catholic country with a long
tradition of Church's influence in the national affairs,
Poland coccupies a special place among the East European
countries. Since the beginnings of their rule, the Polish
communists were faced with a difficult situation where they
had to deal with the Catholic Church as a significant social
and political force. A very immediate need of the new regine
after 1944 seizure of power was to determine the role of
religious institutions in the Polish state. The crucial
factor of that Polish reality in the late 1940s was the
difference between the apparent and the actual power of the
Catholic¢ Church.

Weakened by the war losses and deprived of the special
legal protection provided by the previous 1921 and 1935
constitutions, the Church could have appeared vulne?able to

Political pressure. On the other hand, its traditional
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authority and following in the Polish society could hardly be
jgnored. The new regime initially promised religious
tolerance, restrained from confiscating Church property
during the early days of agricultural reform, and expressed
- popes for cooperation with the clergy and the believers in
puilding Poland's future (Szajkowski, 1983:9; Markiewicz;
1984:56) . Thanks to its continuous authority among the
population and ﬁhe cautious but firm strategy of its leaders,
the Catholic Church managed to preserve its integrity and
strength throughout the Stalihist period.

In its attempt to undermine the role of the Church in
the Polish society the PUWP conceived several political
moves. The first important step was a denial of constitu-
tional guarantees both to the Church as an institution, and
especially to the Cathelic majority in Poland. In September
1945, the provisional Warsaw government moved to break the
1925 concordat between the Polish state and the Vatican.
Since then the Communist party has been consistent in using
several other methods intended to undermine the influence of
the Church.

While guaranteeing freedom of conscience and religion
to every citizen, the 1952 Constitution stressed the separa-
tion of church and state (art. 70 ; now art. 82). The new
regime, by assuming a role of a modernizing force in society,
undertook a vigorous secularization campaign in this

Predominantly Catholic nation. The party justified this
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action not only by emphasizing the demands of a modern state,
put also the necessity to protect the "equal"” status for
other minority religions has always been was stressed
(Markiewicz, 1984:110).

After 1945, when national and religious minorities in
poland constituted only a very small percent of the pépula—
tion, such argument does not appear convincing. Given the
hostility of the Marxist-Leninist doctrine to all religions
it is hard to imagine the communists acting as mediators
between different religious groups. Quite visibly at the
time, all legal regulations of the Church's status were
subordinated to the demands of an atheistic, Communist-party
ruled state.

In eftect, the permanent consequence of the 1952
constitutional solution has been a formal declaratioﬁ of
equality for both believers and non-believers and an open
denial of any institutional legal recognition for the
Catholic Church. Under other circumstances, this situation
might not have appeared very alarming, but the reality of
Polish socialist law denied the Church a status of a legal
body. Therefore, this religious institution could not rely
on independent judicial protection against administrative
decisions, used frequently in the party struggle against the
clergy (Szajkowski, 1983: Notes 17:25). The regime was aided
in their action also by art. 70 par.3 of the Constitution

which stated that the use of religious freedom contrary to
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the interests of the Polish People's Republic was punishable
py law. In the atmosphere of "intensified c¢lass struggle”
during the 1950s any activity of the Church leaders and the
clergy could be interpreted as harmful toc the interests of
the Polish state. Dnring the period of severe prosecution
in 1953-55 several prominent church leaders, including the
Polish Primate Cardinal Stefan Wyszynski, were imprisoned by
the authorities.

The position of the Church and Catholic religion in
the Polish post-war constitutional order has been determined
by the communist regime's failure to regulate the legal
status of this largest religious body. However, repeated
attempts were made to define more precisely the role of the
believers in the state and society, including their par- |
ticipation in the officially recognized organizations.

As the Church-state relations in Poland evolved from
the early stage of confrontation until the most recent period
of normalization, the official interpretation of the
constitutional norms pertaining to these relations changed
accordingly. Due to the denial of legal status, the Catholic
Church as such is not referred to explicitly’by the 1952
Constitution. On the other hand, Polish constitutional
Practice may serve as an illustration of the changing
interpretation of the Church's role by the party leaders, who
have often tried to reconcile the atheist Marxist-Leninist

doctrine with the domestic social conditions.
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The separation of Church and state has always formed a
pasis for the Communist party policy towards religion in
poland. (art. 82 par. 2; former art. 70 par.2). Freedom of
religion is formally guaranteed by art. 82 par.l (former art.
70 par.l). Equal rights for all believers and non-believers
are provided in art. 67 par.2 and art. 81 par.1l. Art. 95
refers to the voting rights which are granted to evefyone,
whatever his or her beliefs may be. |

In 1976, a few important changes were made in the
pasic law. This could have left some impression that the
communist rulers of Poland had come to recognize, in some
way., the lasting presence of the Church and its followers in
society. The paragraph 3 of the former art. 70, providing
for legal punishment in case of misuse of religious freedom,
was eliminated from the text. New art. 67, which stressed
the progressive nature of citizens rights and freedoms in
Poland, now includes a statement of equal rights without
regard to sex, birth, education, profession, nationality,
race, class origin, social status and religion.

Despite the improving atmosphere in Church-state
relations, the constitutional role the Catholic c¢lergy. the
believers, and their organizations were to play vis-4-vis the
Polish state has been a subject of various conflicting
interpretations. While trying to analyze the communist
Position, as expressed by the PUWP and its leaders, one

cannot fail to notice numerous contradictions, most notably,
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in regard to the fundamental principle of division between
church and state.

There is little doubt that the communists wanted to
avoid the return of a powerful Catholic Church as an
jndependent institution with a pre-war legal status and
prestige. At the same time, however, this religious institu-
tion had always been an essential element of the social
reality and its cooperation or at least friendly neutrality
had to be won in order to successfully complete any progran
of social and economic transformation.

Before the actual 1952 Constitution was passed, the
party leadership had abstained from an open attack on the
Church. Instead it tried to damage the link between the
Polish episcopate and the Vatican. In addition to breaking
the concordate, the authorities proceeded to set up splinter
groups of "patriotic priests" among the clergy and organize
pro-government groups of "progressive Catholics" (for example
the PAX association). Such maneuvers have remained a vital
part of the party strategy until today.

The official standpoint of the communist authorities
on the issue of church-state relations is expressed by a
Polish author Stanislaw Markiewicz. He points out that "the
Principle of separation between Church and state cannot be
treated inflexibly" (Markiewicz, 1984:244). Such attitude
stems from the partial and informal recognition of the

Church's social role in Poland by the state. The Catholic
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church is the numerically largest of all religious denomina-
tions. While it has always strived for legal recognition and
meaningful partneréhip with the state in solving the
country's social problems, the communists also frequently
used other, legally recognized representations of minority
religions to counterbalance the influence of the Church.!

The manipulation of the principle of religious
equality serves the political aims of the party and the state
which recognized legal status of the minority Christian
groups, while denying the same privilege to the Catholic
Church. Lack of constitutional regulation in the sphere of
important relations between the Catholic majority and their
Church leaders, on one side, and the atheistic state and the
party leadership, on the other, led to the creation of a
legal vacuum. This gap has been gradually filled with
various settlements creating a modus vivendi.?

Despite minor changes in 1976, the communists never
openly admitted that the 1952 Constitution with its program-
matic vision of a classless, conflict-free society, failed to
acknowledge the existence of the basic ideoclogical contradic-
tion in the Polish society: between the majority Catholics
aﬁd the Marxist minority. In the 1970s, the party leaders
grew even more convinced that a socialist state can be
created on the basis of national unity, consisting of
Marxists and progressive Catholics joined together by their

common moral and political goals. This assumption proved to
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pe a gross oversimplification of the Polish reality. Most
recently, the Marxist writers themselves reject such claims
as unrealistic. The contemporary official interpretation of
this ideological division is leaning towards a negotiated
truce, respecting the constitutional foundations of the
polish state (Markiewicz, 1984:119-200 & 212).

Markiewicz, gquoting the classifications published by
the Polish minister for religious affairs, Adam Lopatka,
explains seven fundamental principles regarding the constitu-
tional position of the Church and religion in the People's
Republic of Poland. The first one pertains to the equality
of rights and duties of all citizens in spite of their
religion or beliefs. Second is the rule designating freedom
of conscience and religion a private matter of each humsn
being. The third principle allows for the free exercise of
religious funcfions by churches and religious groups:. The
fourth one deals with religious tolerance: "it is illegal to
force someone not to attend or participate in religious
ceremonies; and to compel a person to do it" (Markiewicz,
1984:110). The next principle concerns the separation of
Church and state. The Polish Marxist scholars attribute to
this the elimination of religious symbols and rituals from
the public life (secularization of state institutions). The
additional rule regulates the legal status of the Church. It
must be dealt with only by the Polish law. Therefore, any

Concordate with the Vatican is excluded because "it would
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violate national sovereignty". Finally, the state guarantees
equality for all religious groups regardless of their name,
or the number of believers (Markiewicz, 1984:110-111).

From the above classification we can distinguish some
pasic facts which are cheracteristic of the constitutional
regulation of religious affairs in most communist countries,
jncluding the USSR. This concerns primarily the separation
of Church and state. 1In this context under the socialist law
the state is empowered to deny autonomy to any feligious
institutions. Also the state protection is especially
extended to non-believers who "cannot be forced to par-
ticipate in any religious ceremonies"(110-111). In the
Polish circumstances such regulation acquires a special
significance and in fact serves often as an excuse for
spreading atheist propaganda (Chrypinski, 1981:246) through
the secular state institutions. The authorities try as well
to use the law against the rights of the Catholic majority,
whose role in government has always been minimal under the
communist rule.

Nevertheless, the influence of the Church and the
Catholic population in the state affairs cannot be totally
underestimated despite the lack of meaningful and guaranteed
Participation in the government decisicon-making. Within the
broadly understood constitutional framework, the Church

leaders, as well as the Catholic layman have tried to find
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gome room for independent political activity. Such attempts
pmet with a varying degree of success.

Due to the lack of institutional regulation of their
activity and the failure to organize a political party as
early as 1946 (Szajkowski, 1983:10), the Catholic activists
and intellectuals had to choose between compromise and
defiance in their relationship with the PUWP. A compromise
would have meant active participation in the official
structures, and this in fact was an obvious sign of support
for the atheistically oriented Marxist state. Defiance could
have been interpreted by many Catholic¢ Poles as a preserva-
tion of integrity and independence, but also, under the
Polish circumstances, could result in effective isolation
from any influence on public affairs, not mentioning hostile
attitude of the government. The strong position of the
“Polish Catholic Church and the authority of its episcopate
has been for many yvears the main source of support for many
people who opposed the official communist ideology, not only
the believers. The strength of the Church during this
confrontation with the state, has been largely due to its
flexible social strategy. This included such interpretation
of the constitutional order that made use cf many vagus
guarantees for which the basic law of Poland provided in
1952, Unlike the Hungarian Church, whose leadership adopted

an openly anti-communist attitude during the 1956 uprising,



the Polish Church not only managed to survive, but also
continued to increase its influence in society.

This situation so far, has had some effect on party
policy. It contributed to the constitutional redefinition of
the coalitional form of government {art. 3) to include
formally the non-Marxists (non-party members) in the broader
definition of the national front. Since the 1970s idea of
the basic moral and political unity behind such "coalition"
of social forces collapsed in 1980, it became increasingly
difficult to find a new constitutional concept to replace it.
It must be remembered that such concept of "sharing power",
for example, with the Catholics, in the Polish circumstances
has to conform with the leading role of the Communist party.

Due to the most recent political and social develop-
ments in Poland, the Polish United Workers Party had to de
facto acknowledge the lasting phenomenon of ideological
opposition, coming mainly from the Catholic majority, but
also increasingiy from other secular groups, emerging within
the Solidarity movement. The lack of constitutional formula
for conflict resolution has led to a situation where the
communists éngage in prolonged negotiations with the Church,
trying to build new consensus on the existing constitutional
foundation. The lack of constitutional guarantees is not as
threatening to the Church as it is to the political opposi-
tion. While the episcopate has been able to preserve its

Power and expand its social role in spite of the difficult
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1egal situation, the opposition groups, even the Catholic,
ones have neither the prestige nor the political resources to
successfully preserve their autonomy within the existing
structure of the Polish state.

The growing power of the Church in Poland i1s due to
several political factors which strengthen its bargaining
position. Thesg include the authority and influence among
the population, the efficient negotiation strategy and the
favorable international situation. The last of these factors
is most visibly expressed by the election of the PSlish
Cardinal Karol Wojtyla to the highest Vatican office. This
has been, undeniably, the greatest outside influence on the
Church—~state relations during the last decade.® The
immediate result of these developments has been the inten-
sification of diplomatic contact between Pcland and the
Vatican.

Denied legal recognition, but never avoiding activa
engagenment in social and often also political life of the
nation, the Church has not failed to exert its influence on
the constitutional developments in Poland. Considered the
only independent voice able to speak up for the Polish
citizens in a state ruled by the communists, the episcopate
has managed to influence the party policy. The political
leadership of the country, over and over again, has had to
come to terms with the phenomenon of a strong ideological

Spponent.
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In the modern history of Church-staﬁe relations,
geveral distinct periods can be distinguished. In this study
the focus is primarily on the position of the Church within
the polish constitutional order. This position has shifted
from that of a moderate support to the open criticism of the
system. Most notably, in 1952, the new constitution was
officially suppeorted by the Church hierarchy, which at the
time suffered severe administrative restrictions and feared
further deterioration of its position after the excepticnal
agreement with the state authorities signed in 1950 (Szaj-
kowski, 1983:15).

The 1956 "thaw" brought about another agreement with
the state and led to the unprecedental bishops' call c¢n ths
believers to take part in the upcoming Sejm elections in
January 1957.

During the 1960s and the 13870s the Church frequently
called on the government to respect the constitutional
freedoms and the agreements éigned by the representatives of
the episcopate and the state. In 1976 the most significant
protest of the Catholic Church and independent intellectuals
took place. The revision of the Constitution, proposed by
the PUWP on its I Plenum in December, 1975 included three
important amendments: 1) the institutionalization of the
leading role of the party; 2) the article referring to the

"unbreakable alliance with the Scoviet Union" as the founda-
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tion of Polish foreign policy: 3) making the citizens rights
gependent on the fulfillment of citizens' duties.t

As a result oflchurch‘s pressure the first of these
amendments was put in a little milder form, defining the
party as the leading force ir society, not the state. The
alliance with the Soviet Union was mentioned only as one of
the principles of Polish foreign policy, the phrase "unbreak-
able"” was dropped altogether. The last amendment was
eventually rejected (Chrypinski, 1981:2585). Official Polish
constitutional scholars later acknowledged the fact of
discarding "certain proposals which could have been under-
stood as incompatible with the idea of sovereignty" (Sokole-
wicz, 1978:84).

In 1977 and 1978, the Church stepped up its demands
for legal recognition and the creaticn of independent
Catholic student and workers organizations which could
participate in political life of the country. However, the
party position remained stable on the issue of Church-stats
relations, based in fact on the conscious exclusion from the
constitution of the special role which the Catholic Church
actualiy plays in Poland (Szajkowski, 1983:53~60);

The constitutional regulation of the separation of
Church and state in Poland cannot’be considered only in the
context of a conflict between a religious and a secular
institution. In a Marxist-Leninist state we are dealing with

2 conflict between the state ideology, which is atheistic in
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principle and any other independent expression of ideas that
are perceived(as a threat to the political status quo. The
government sources in Poland have claimed that the modern
Polish state should actively oppose all "clerical tendencies"
in social and political life (Markiewicz, 1984:184). The
same theme was repeated during the X Party Congress in 1986.
since in the Polish political system the state cannot ke
considered a neutral force any comparison with the seculari-
zation of public life in modern democracies does not appear
correct in this case. 1In Poland, the process of evolution in
Church-state relations has been dominated by an open struggle
between two opposing ideologies, instead of a legal contest
or a parliamentary constitutional debate.

A crucial factor in the PUWP traditional policy
towards the Church in Poland has been a deniél of the legal
status that could match the real significance of this
institution in the reality of Polish politics and society.
The extra-constitutional regulation of religious institu-
tions, as mentioned in art. 82 par.2 still appears to be the
main foundation of Church-state relations in Poland. On the
other hand, the necessity to institutionalize such relaticns
led to the creation of some alternative frameworks for
negotiation. The Joint Commission of the Representatives cf
the Government and the episcopate was created in 1957, but
became an active body only in the 1970s. Now, it appears to

be a lasting element of the Polish system.

-



The negotiations and agreements signed in 1950 and
1956, as well as freguent meetings between Church and
government or party leaders, have sought to f£ill the gap left
py the lack of legal regulation in these matters. The
expanding social role of the Church could not be stopped
despite administrative restrictions, and the authorities had
to come to terms with this fact, albeit reluctantly (Markie-
wicz, 1984:230). Another area of activity which subplemented
these developments was the increase in diplomatic contacts
between the Polish government and the Vatican.

After the martial law declaration in Poland the role
of the Church has undergone a significant transformation.

The triangle of political and social forces that emerged
during the 1980-81 in the form of the communist government on
one side, and the Catholic Church and Solidarity, on the
other, was altered dramatically. Since 1982 the authorities
have left open only one feasible channel of communication
with the independent groups in society - through the Church
and its leadership.

As the only institution capable of mediation betwsen
the govérnment and the scciety, the role of the episcopate
has increased in the 1980s. The lack of corresponding legal
improvements in the status of the Church is still in
evidence, in spite of the renewed negotiations in this matter

{(Monticone, 1986:194). Despite the changing social reality
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and lack of credibility, the communist regime in fact has
continued its traditional policy throughout the 1980s.

The key elements of this policy are the support of
pro-government "progressive Catholic groups" such as PAX,
polish Catholic Social Union (PZKS) and others, and the
stress on the common participation of both non-believers and
pelievers in the party program of socialist constructien.

The organization of the believers, therefore, is continuously
regarded as a part of a larger, state controlled system of
officially recognized associations. This situation creates a
conflict with the Church which considers itself responsible
for the activity of the people who identify themselves as
Catholics. While the mediatory role of the Church has been
"accepted by the party as merely a necessary prerequisite to
successful policy implementation, the organization of the
believers by the communist authorities is now regarded as a
lasting element of the Polish socialist state structure.
Previously considered only a transitory phenomenon, the
ideological differences have not "withered away". In order
to maintain its ideological and political monopoly., the party
has attempted toAforce the Church and the believers into a
temporary legal framework, denying them lasting constitution-
al guarantees of participation in the nation's political
life,

The Polish Constitution contains the articulation of

Certain systemic fundamentals which must be accepted by all
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social and political forces willing to take part in the

public activities of any kind. The lasting quality of these

fundamentals stems from the rigid nature of the Marxist-
Leninist doctrine which demands the acceptance of one
particular theory of social development. The interpretation
of this doctrine, however, by the party leadership is often
forced into a compromise with the current policy require-
ments. The‘lack of c¢lear guidelines in the state law and a
presence of the ideological and geopolitical facts that are
exempt from criticism or challenge, creates a necessity for
frequent unofficial or extra-constitutional action. The
search for a substitute modus vivendi is evident in the
history of Chuxch*state relations in Poland.

Instead of being regulated by the neutral law,
religious affairs in a communist country become a domain of
political and ideological struggle where the clergy and the
believers on one side, and the state and party apparatus on
the other, play the main roles. The thin line between the
acceptance of the constitutional order and the open challenge
to the communist system is walked constantly by Polish

ideological and peclitical opposition.

The Constitution and the Reality of Political Opposition

in Communist Poland

Any analysis of political opposition under the

communist system in Poland has led to a clear distinction
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petween the officially recognized expressions of disagreement
with certain government policies, and various independent
groups which choose to criticize the regime from the outside
gf state institutional framework. The confusion here may be
caused by the fact that almost all governmental and indepen-
dent actors claim that their freedom of action is guaranteed
by the Constitution and other laws of the republic. New
recognition given to the growing number of political,
economic, and ideologigal trends within the Polish society
by the government press in the late 1980s makes the situaticn
even mecre puzzling. The Marxists-Leninist doctrine ceases to
be the only, all encompassing argument of the regime in its
propaganda campaign against the independent opposition.?

Poland, being a communist country, in its constitution
recognizes only the existence of non-antagonistic class
contradictions. The interests of the léading social force-
the working class, the peasants and the progressive intel-
ligentsia are supposed to be united in the common task of
socialist construction. The revision of the basic law in
1976 was aimed at the development of socialist democracy
through an institutional arrangement which corresponded to
the interest of a united society, treated as an already
accomplished fact.

The communist theory of democracy distinguishes
between the indirect and direct forms of citizen participa-

tion in governing. The former is realized through the
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elected representatives, in the Polish case: the Sejm and the
people's Councils. The indirect form includes "the develop-
ment of various structures outside the representative
jnstitutions: social consultations and control, and the
self-government" (Sokolewicz, 1978:70). According to the
Marxist scholars, the mature socialist state should be
characterized by the growing importance of the direct
democratic forms. This is also the important reason why they
claim the superiority of the socialist democracy in com-
parison with the "bourgeois" one where the representative
system of rule supposedly acts only in the name of the
dominant exploitative social classes.

The leading role of the working class, according to
this theory, eliminates the necessity for constant political
bargaining among different interests. In a sccialist
society "the political power of the working people is
realized not only through state structures and instituticns,
but through the whole system of a political organization of
society whose particular elements remain in constant
relationship and influence one another” (Sokolewicz,

1978:62). Such system of #olitical and social organization
is considered the proper representation of the working clazs

interest. It is directed by the Communist party. In effe

Q
ot

this situation leads to the social world which "appears to be
Perfectly planned and organized, leaving no room for new cr

simply different initiatives" (Cekalski & Litynski, 1987:17).
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In spite of the dominant position of the communists in
government, Poland is not officially considered a one~par£y
state. The ideclogically determined model of socio-political
relations expressed by the Polish constitution provides for a
three—pafty system.® The parties are distinguished by their
class representation. This situation, envisioned at first as
a temporary alliance of the working class (the PUWP) with the
peasants and the left-wing intellectuals, became a lasting
element of the Polish political structure after the 1876
constitutional revision (art.3). Article 3 was subsequently
amended in 1983 to include a slightly wider spectrum of
groups and individuals in the newly created Movement for
National Rebirth (PRON) which replaced the compromised Front
of National Unity (FJIN; 1976-80).

At the same time, the leading role of the working
c¢lass was affirnmed by addihg paragraph 2 to art.4 which
states that "the Polish People's Republic [...] expands the
participation of workers in considering the matters cf the
state, scciety and economy, and strengthens the worker-
peasant alliance”. The recognition of the peasant role is
vet another element of the Polish system which deserves
attention and will be discussed later.

The Constitution defines the fundamental structure £
political forces in Poland which are based on the class
alliance and the leading role of the PUWP. The reference to

the citizen participation in governing is, however, put in



very vague terms. Art. 5 par.2 declares that the state
"ensures citizen participation in governing and supports the
development of various forms of working people self-govern-
ment"”. The freedom of organization and association ({(art.34),
however, does not equal pluralism in politics and‘society.
Paragraph 3 of art. 84 prohibits the creation of, and
participation in organizations which are opposed to the
political and social system of Poland. Since the party is
guaranteed the leading role by the Constitution, it becomes
the ultimate Judge of what organization can potentially
threaten the system.

Despite the idealized vision of a perfectly organizad
society, the struggle among conflicting political, sccial,
and economic interests has always been hard to deny the
reality in communist Poland. The opposition to the party
programs, to government policies and to the political and
socio~eccnomic structure in general, has expressed itself
from the outside of the regime as well as from the inside.
The occurrence of periodic political and economic crises and
lack of mechanisms for conflict regulation contributed highly
to Poland's internal instability. The real situation‘
contradicted the ideal picture of systematic socialist
progress envisioned by the drafters of the 1952 Constitution.

‘From the beginnings of the communist rule in Poland,

the ncn-communist pclitical organizations were assigned a

)

specific role in the revolutiocnary processs of sccial chang

z
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conceived by the party ideoclogues. Their existence was
justified in class terms, and remained valid as long as the
party could use such organizations as "transmission belts”
for the implementation of its policies.

The disappearance of the pre-war Polish political
parties by 1948 practically meant that the only real
autcnomous institution which survived in Poland was the
catholic Church. The subsequent challenge to the party rule
has been either a derivative of the persistent strength of
Catholicism in Poland or an unintended product of the
communist system itself. The PUWP, in its struggle for
political legitimation, created a system of social, political
and legal organization which has been used against the party
monopoly by the supporters of democratic reform, and evolu-
tionary change towards greater pluralism. The constitutional
foundation of the Polish state, in its present vague form,
has served as a legal basis for almost all oppositicn
activities and claims,? originating both from the Catholic
activists and the intellectuals of the political left.

The party interpretation of the "people rule",
guaranteed by the Constitution, has not remained constant.
Pericdic relaxation in the practice of authoritarian controcl
led.usually to the more open constitutional debate over
incresased democratization, political pluralism, and greater
citizen participation in government. Some independent

groups, such as the Catholic organization "Znak", during



1956-76, attempted to influence the system through the
constitutional means. For many years the small group of
ngnak" deputies acted as virtually the only independent voice
in the Polish Sejm, the body dominated by the PUWP and its
allies. In a gesture of compromise towards the Church, one
of the Catholic deputilies became a member of the Council of
gtate during the 1970s.® In 1980, another Catholic politi-
cian, Jerzy Ozdowski was admitted to the post of deputy
prime minister. The majority of independent intellectuals,
however, remained critical of the official policies from the
cutside by organizing discussion clubs, petition drives,
hunger strikes and other forms of protest, trying all the
time to keep their action within the legal constituticmnal
limits. Some prominent dissidents such as Jacek Ruron,
a former party ideological exﬁert - Leszek Rolakowski, and
most recently Adam Schaff tried to exercise the right to
independent criticism from within the party itself.

Several periods of intensified opposition activity iz
Poland have been characterized by the growing popular
dissatisfaction with the methods of rule exercised by ths
party and state apparatus. The constitutional fundamentals
have been rarely challenged.? The focus of the opposition's
activity did not remain on the validity of the socialist
development as the main goal of state activity. What has
been questioned, concerned rather the different interpreta-

tions of the word "socialisn" and disagreement over the means



123
which should lead to the achievement of the social goals,
promised by the communists.

The party leadership, despite constant challenge fronm
the independent groups, has been highly reluctant to changs
the law or basic policy directions, even if these could bhe
justified within the realm of the doctrine. Even in view cf
the permanent crisis of legitimation andtthe crumbling
economy, the regime opted for temporary maneuvers and minor
concessions, instead of meaningful reform. The important
constitutional changes, if passed, were designed to serve as
the future safety valve in order to prevent threats from the
cpposition, instead of incorporating the already existent
peolitical and social forces into the system by meaningful
legal guarantees. This inflexibilit; of the communists in
dealing with social and political instability can be

considered the evidence for the systemic resistance to
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reform. So far, there has been no sufficient proof that
party would be willing to protect its ultimate task of
socialist construction by explicitly allowing meaningful
opposition in the Polish constitution. In the meantime, the
basic law serves both the government and the unofficial
cpposition as the legal justification of their activity. The
vague nature of the provisions and the lack of a real,
independent tribunal which could produce authoritative
judgments in the constitutional sphere help perpetuate

Pelitical instability.
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The overt actions of the Polish dissent groups and the
growth of the independent social movements during the 1970s
created a serious dilemma for the party leadership. The main
voices among the opposition did not call for the overthrow of
the constitutional order, but rather demanded necessary
reforms in the political and economic practice of governing
(Weydenthal, 1986:175~177). The most famous independent
action proposing a comprehensive program of political refornm
was undertaken by the Experience and the Future Discussion
Group. In 1979 it prepared a special report called: P2oland

Today. The State of the Republic (1981).

This text contained a detailed critique of the party
and state organization as well as the practice of government
in Poland of the late 1970s. The contributors who par-
ticipated in this survey-type project were selected fron
people of various political orientations, including Communist
party members. Instead of advocating the replacement cf
corrupt and inefficient rule of the PUWP, tﬁay propcsead
constitutional changes leading to more party ccntrel cover
government and the extension of democratic practices in ths
party and s*tate structures. Some c¢f these proposals are
still important today, since they have resurfaced during ths
recent public debate over the peclitical renewal and democra-
tization in Poland.

Poland Today stated that the law in the country has

become "a tool of political expediency" (20} and that "the



system's lack of self-regulatory mechanisms leads to the
perpetuation of particularistic interests” (30). As a remedy
to this situation a division of power was proposed, where
nthe party should act through the representative bodies and
perform its control, supervisory, evaluative, and corrective
functions in this way" (120). A greater constitutional role
for the representative institutions (Sejm, People's Councils)
was advocated.

Additionally, an electoral reform was proposed (121),
and special emphasis was placed on the c¢reation of an
independent Administrative Tribunal to safeguard citizens'
rights versus the state administration (125). Creation cf an
Ombudsman's office was also called for.to®

All these changes‘were designed to reform the existing
systen and took for granted the fundamental principles cf the
political and socic-economic structure established by the
1952 Constitution. The authors, however, stressed the
necessity "to respect the values of socialism in practics,
such as the right to work, social help, access to culturs and
the right to express opinions"({(116). The openness of
political life was described as the prerequisits for any resl
reform (116). The issue of national sovereignty was also
emphasized in connection with the ambiguous constitutional
regulation of Poland's foreign policy principles (art.6)

(103).
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The increased oppésition activity during the 1%70s had
jts origin in the realization that a wide gap had been
created between the constitutional promise of socialist
democracy and the reality of political practice. It becams
all too visible that "the [1970s] decade has demonstrated the
total inability of the present system to deal with economic
and political problems in a rational way and to work out a
long time strategy for development™ (177).

The Experience and the Future Group urged immediate
government action on legal, constitutional, and administra-
tive reforms. They also stressed the importance of self-
government and autonomy for different social groups. This
prcblem was the focus of attention in the strategy of major
opposition movements. Their lesaders advocated legal, but
autonomous self-organization of society, in order to reveal
the governmeﬁt violations of its own laws.

The Committee for Workers' Defense (ROR), the
Independent Trade Unions, and other uncfficial organizations
followed the strategy of petitions, appeals, protest letters
‘and hunger strikes to force the authorities to obey the
spirit of the state law. Their activity originated in 197%&
when first efforts were made to revesal gress human rights
violations of the regime, committed in result of workers'
strikes.

A prominent Polish dissident Jacek EKuron remarked that

"all democratic opposition [in Poland] must resalize its
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democratic aims of parliamentary democracy and national
govereignty by using peaceful means...,this movement must aim
at reforming the system, not changing it" (Ruron, 1979:1453).
also another opposition leader Adam Michnik stated clearly
that "the road of evolution is the conly wey for the dissi-
dents of East Europe" (Michnik, 1984).

This reformist and realistic attitude, it can be
argued, is first of all a product of'specific geopolitical or
strategic conditions which exist in Poland. However, on the
other hand, the origins of the contemporary Polish politicazl
opposition, excluding the Catholic Church as a special
phenomenon, can be traced for the most part tec the revision-
ist trends within the PUWP. Jacek Ruron, and other preminesnt
party members, while rejecting the system in its totalitarian
form, never wholly abandoned the ideology of the political
left. At the same time, any opposition leader in Poland nmust
be aware of the fact that the Polish society and the
political culture in the country is constantly under-going
change under the influence of the present system. The
society as a whole seenms willing to "accept a certain
compromise with the people representing the interest of ths
Soviet Union in ruling the country" (Ruron, 1979:213).

From the above argument we can venture an opinicn that
the opposition leaders in Poland consider ths PUWP regime as
the representative of foreign interests. The constitutiocnal

erder has been conceived as a legal basis for these inter-
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ests. However, it also has, over the years acgquired certain
pational characteristics making it easier for the population
to identify with some goals of the socialist developmeat.
Especially this last factor may help the opposition accept
certain fundamental provisions of the state law as the basis
for compromise with the ruling p?rty. The program of
"social organization", designed to counter the official
monopoly on public activities, created an alternative for
independent interest articulation in a country governed by
the communists.

This program became more feasible after the 1980
workers' revolt. The PUWP was faced with a dilemma cf hcow ©
answer the demands of the working people who in fact desirsd
the realization of the very same prcmises of democratizaticn,
civil rights, and the welfare State which the communists
included in the 1952 Constituticen.

Ironically, this refers alsc to the special role of

the trade unicns in the Polish political and econcmic systenm

oy
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{art.85), as well as the increased participation of othe
citizens organizations in public affairs (art.84). The party
Program in the 1970s envisionad a perfectly organized
structure where the party and state apparatus exercisses totzl
control over all organizaticns and social groups: trade
unicns, youth organizations, professional associations, etc.

Similarly, the freedom of the working peopls to use

"rprinting presses, paper rescurces, public buildings,



communication systems, radio and all necessary eqguipment"
{art.83 par.l) acquired a new meaning since the social
organization created after August, 1980 became independent of
state and party direct control. The Independent Trade Union
golidarity attempted in 1981 to take advantage of the
constitutionally guaranteed access to the nmass media. This
ijed to the severe conflict with the authorities {(Rarpinski,
1985:84) .

Jan B. de Weydenthal in his recent study of the
Polish Communist Party points out that in the 1980s "the
explosion of activism [in society} was not conceived or
directed against the existing system of government, its
institutions and its leaders"™ (183). MNevertheless, there is
little doubt that the party leadership despite their
declaration of support for "democratization" £felt threatened
in their monopoly on power (1871}).

The Polish regime used twoe major arguments to justify
the constitutionality of their actions aimed against the
independent organizations, primarily the trads union
Solidarity, during 1980-81. The party emphasized its lezding

.
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role in the Polish society and demanded that a
crganizations openly acknowledge this fact. Secondly, the
regime focused its attention on the revitalization of the
easy manipulated pro-government trade unions and cther guasi-
independent social and political groups. The comnunist-

centrolled network of such organizaticns has been labelled
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the "Third Force" (Trzecia Sifa) by the Polish oppositien
(cekalski & Litynski,1987:35-40)}.

The United Peasant Party and the Democratic Alliance,
along with some pro-communist Catholic groups such as PAX and
neo-Zna% !! as well as the officially recognized trade unions
and youth organizations, constitute the core of the Third
Force. Its existence, according to the communists, shculd
make all other independent opposition in Poland unnecessary.
The party has for a long time attempted to demonstrate that
the "language of ideclogy"., expressed also by some constitu-
tional provisions, being completely out of touch with
reality, might "assume an appearance of an actual oppor-
tunity" (50).

The events of the 1980s proved that only this
officially recognized form of political opposition - the
"Third Forcé" is permitted to function in the Poliéﬁ legal
system. After the declaration of martial law any expression
of dissent within those organizations was gliminated to maks
them unanimously supportive of the Jaruzelski regime.l?

The complex political composition of the contemporar:
pclitical opposition in Poland makes it impossibkle to
describe here all programs and attitudes towards the present
censtitutional ofder and the comnmunist system as a whols. In

the late 19705 a certain consensus has emerged among the
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Polish dissidents of various political orientations. Most
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them consider it either unrealistic or unnecessary to ch

ng



the constitutional fundamentals of the present system. The

future of contemporary political and economic reform and in

consequence also the future of the opposition depend on he
party lzadership's willinghess to negotiats with those
independent groups. While the consensus on the status guo in
Furope cannct be aveoided, in such negotiaticns the scope of

fzasible political change is viewed differently by koth

[
]

sides. The chance for a compromise was already lcst oncs
1981 when the martial law was declared.

The governments willingness to accept the Catholic

(l)

Church as the permanent mediator in its dealings with th
opposition signifiss an important policy change. A4 govern-
ment spckesman hinted recently that the ceonsultative recle cf
even those people who are opposed to the communist systenm

should be included in the future reform of decision-making

processes on the highest levels of government.!?® Also nmany

ot
¥
*
i

suggestions appeared in the party press which indicates

*

possibility of allowing other political parties or even
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real, for exanmple Christian Democratic opposition in tkhe
Sejm.t4

I+ has to be stressed, however, that the "likeraliza-
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change in the state law, the statutes, or finally th
Constitution itself. The recognition of ths Polish own zcad
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Lo socialisn often comes intec conflict with +hs Marxish



Leninist fundanentals without which the whole system would
appear groundless. The party agricultural policy is the best
exanmple of how difficult it is to reconciie the Polish
reality with the doctrine, especially when some constitution-

a1l amendments have to be made.

The Phenomenon of Private Farming in

the Constitution of Comnunist Poland

Any constitution of a Marxist-Leninist state placss a
special emphasis on the economic sphere. The important rcle
of socio-economic relations, especially the relations c<f

roduction, is dictated by the Marxist interpretaticn of the
principles regulating the whole socizsty. The state itsczl
cccupies a special pesiticn as the main agent of econcmic
activity in the process of systemic transformaticn fronx
capitalisn to socizlism, and later ccmmunism (Jarcsz &
Zawadzki, 1987:181).

While most constitutions of East bloc ccuntriss
already proclaimed the full sccialization of their eccnenmiss,
Yugecslavia and Poland still retain the varied pattern of
econonic activity. Jarcsz & Zawadzki distinguish three
of property as indicated in the Polish ceastitution: sccial
(socialist) property., (wlashoskt spoleczna); smallholder
Property {(wlashokt drobnotowarowa) and capitalist propexrty

(wXasnesc kapitalistyczna) (183).
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There are ten fundamental articles of the Polish
constitution which regulate the country's socio—-econonic
structure, art.5 and arts.ll1-19. 1In 1976 three of them were
changed. The direction of this change was mainly towards
further affirmaticn of the privileged peosition granted to
the socialized property.

Article 5, paragraph 2, declares that "the Pescple’'s
Republic of Poland strengthens the socialist preperty". It
replaced former art.3 which in paragraph 4 described the
state's duty "to restrict and egliminate the social classes
living from the explcitation of workers and peasants”. In
the 197Cs, this goal was judged not significant snough any
more to merit a constitutional declaration {Sockolewicz,
1978:57).

Articls 11 in paragraph 1, announces that the
sccizlist eccnomic systenm, kased on the sccizlized nmeans ©
production and the socialist relations of production is the
basis cf the sccic-sconcnic structure [in Polandl". Maried
before as art.7 this provision was less explicit in semphasi-
zing the socialist nature of the eccroemy. However, it

stressed alresady that the state econonmic policy was to be

+
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guarantees for private farming. Article 15, paragraph 2,
changed 1in 1976, guarantees state protection for the farms of
the individual working peasants. Designated forme:ly as art.
10 it declared only the state protection against "capitalist
exploitation in the villages" (paragraph 1). It alsc
provided for the "voluntary [emphasis added] cresation of
peasant cooperatives". Paragraph 3 of the same article
increased the role of the state in agriculture by the
creation of state machine stations.

The abandonment of the Stalinist agricultural policy,

which had not been completed before early 1970s, did nct
mean the departure f£rom the main socio-econonic goals,

envisioned by the communist doctrine. New article 15, in

>

paragraph 1, still emphasizes tﬁe aims of socialist transfcr-
mation in the countryside. Similarly article 11 remains
unchanged as the main directive of all economic activity iz
Poland.

The situation of Polish agriculture and the constitu-
tional definiticn of private farmer's status in the communist
system has been determinad by the evolution of PUWP policy.
This policy., despite frequent claims to the contrary, czanct
for a longer period of time neglect the specific conditicns
cf the Polish wvillage. The traditiocnal factecrs such 3s ths
century old peasant struggle for land and its squal distribu-

tion has played a major role here.



The 40-year experience of party agricultural policy
has rgsulted in some important legal changes. Since the
forced soclalization of the farms can only lead to a total
economic disaster, all the party can hope for is a gradual
incorporation cf individual or so-called family farms intc
the socialist system of pfoduction.

The present policy of increased tolerance towards
private farming began in 1956 with the major shift in party
policy. The abandonment of collectivisaticn campaign alsc
paved Eﬁe way for future improvement in the gdnstitutional
status cf Pclish individual farmers. The actual policy ci
the party and the state administration, however, during ths
1960s and later during the 1970s, aimed mainly at the
sccialist transformation of the agriculture through gradual
changes, endangering the positicn of private landholders
(Zorbonski, 1981:272-77)

The policies of the Giersk regime during the 1970s,
designed to improve cverall eccncmic performance, including
agricultural productivity, did not cause incrzased pesasant
cenfidence in the system. Open preference was still shcwa
e socialized sector while "highly productive individesl
farms were seen as an obstacle on the road to socializzticn
(288).

The continuation of party policy leading to the
geventual socializaticn of Polish agriculture finds its

constitutional justification in article 17. This prcvision
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declares that "the state accepts [emphasis added] individual
property in two forms: smallholder and capitalist ones and
provides for the legal protection of thereof on the basis of
the binding legislation”. The Marxist scholars point cut
that this rule "entails the possibility or even duty of the
statutes to regulate and limit capitalist property [...], its
tctal liguidation is not ruled out". (Jarosz & Zawadzki,
1987:1839). The classification of private farning poses

.

certain prcbkblems f£cr the Marxist legal experts. As we shall

later observe, the capitalist label is totally unacceptakle
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bacause of the doctrinal reascons of the Marxist-Lenin

.

state. On the other hand, the classification of Pclish
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farmers as smallholders may only be the first step towards
the integration of individual farming into the socialist
geoncmy managed by the state.

It is not hard to notice the basic contradiction
between the ccmmunist dectrine, implemented by the party in
Poland, and the constituticnal guarantees for thes privats

arming. The latter are a product of the indigenous sccic-
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nditions which do not seem to evolve the way the
Marzist idesolcgues and the framers of the 1982 Constituticon
intended. Despits the £fact that the precaricus positicn oha
individual cwnership in all eccnoemic spheres, nct only thse
agriculture, is evidsnt from thes above argument, certain
legal changes were eventuzlly made in faver of the private

arming. In 1983 the special status cf Pclish family farnm
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was acknowledged in the constituticn by one significant
amendment.

Article 15,lparagraph 3, was changed to provide a
guarantee for family farm as the lasting element of the

polish socio—-economic structure. This amendment came about

e2

as a result of a prolonged debate in the Sejm and within the
PUWP. The party and the government supposedly acted on the
request from the United Peasant Party. Also the influence of
the worker and peasant independent movements during 192C/21
cannct be overlccked here as a crucial facteor in influsncing
party policy.t?®

Two recent tendencies in the constitutional regulation
of Poland's private farming can be distinguished. Cne c:i
them, formulated in 1976, is based on the premise tha:t "the
censtitution confirms the existing social structure in criésr
to transform it" {Sokeclewicz, 1978:58). In the agricultural
sphere this means that while the state accepts the rcle of

private farming in the country's ecconomy, it is not willing
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tc abandon its ultimate goal of total sociald
tion ofyPolish villages. The state enhances its positicn as
the main agent of change and the representative of the
working class and the nation as a whole.

The tendency to identify national interest of Pcland
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t goals became very pronounced in the PUWP
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pclicy during the 1970s. It alsco fcu

W £ - £
d its reflecticn in

e agricultural sphers. The temporary acceptance cf ths



status quo was accorpanied by a long-run plan to reduce the
agriculture to the role of a relatively marginal sector in a
mostly socialized economy (Korbonski, 1981:277).

Under the pressure of the social unrest in 1980-231 and
+he deteriorating eccnomic conditions in agricultural
production, the party approach to the constitutional position
of private farming was altered. This change was eventually
reflected in the constitutional amendmént {art.1l5 par.2;.
Also the whole interpretation of property ownership in
countryside and the relations of production on the farms had
to be changed as well, in order to suilt the demands of the
doctrine.

A conprehensive analysis of this new apprcach to ¢

vate farming in the Polish sccio-eccnomic structu iz

p.

pobn
presented by a Polish legal scholar Razimierz Strozczyk
{1987} . Strozczyk attempts tc reccncile the new legal status
of a family farm, expressed by the amended art.l5 par.2 o

& s =T - - PP -3
+h the Marzist-lLeninist doctrine znd

b

the Ceonstitution, w
those provisions of the state law which adhere to the
fundamentals cf the comnmunist system in Poland

phasizes ths difference between a fanily farm and a privatz

which iz run exclusively by members of a pesasant fanmily.
Farms which exploy cutside help, accerding to Strozozyk, are

excluded from state protection.
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The Polish scholar alsoc points out that farm land and
means of production in the countryside can, under certain
circumstances be considered "personal property" ef a peasant
family., (art. 132 par. 2 of the Polish Civil Code) (72-
73). Alsc in this case farmers would be additicnally
protected by art.18 of the Constitution. .This article

te

[41]

declares that "Pclish Pecplés' Republic guarantees ccmple
protection and a right to inheritance of the perscnal
property of the citizens". Strozczyk refers here mainly to
smaller holdings, while most private farms are still
ccnsidered "individual preoperty"., protected constituticnzll
as far as they are supported solely by the work of single
family members (72-74). The size of such farm, he suggests,
should only be detsrmined by economic factors. The ad-
ministrative norms set by the 1944 Land Refcrm Act sti11
prohibit private ownership of larger farms. Streczczyk arguss
that the legal significance of this "outdated”, Lkut still

binding law, 1s offset by the reality. Holdings in excess of

h

fifteen hectares ccnstitute only about six percsnt ¢

individual farms in Poland (75).

H

hi - LR -~ .- T~
ticle ackncwledges that under thse

[¥R
(9]

The author cf this a:
Present state law the socialized property is assurad a
Prominent pesitien in Poland's sccio-eccnemic structure.
11s concerns the special protection granted ths state farms
tart.12 par.l) and peasant ccoperatives (art.lé and art.lC

Par.4). Strozczyk also stresses that "the fanily farm cannct
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be considere@ a part of the socialist economic system under
article 11 of the constitution"(75).

Nevertheless, the scholar proceeds to argue that sin
fanily farms are based solely on the work of fanmily membsars,
not hired labker force, thié very faét is the "basic ex;la“a~
tion for the principle of lasting guarantees [grantad to
this form of cwnership] in the Polish socio-economic struc—
ture"(?G)L The new agricultural policy in the view of the
constitutional amendment is supposed to be directed towards
providing adequate protasction only to this particular fcocrnm of

ownership. Strozczyk adds that it should lead tc granting

fu

family farm equal lesgal status, compatible to one possesse
by the natiqnalized and cooperative sectors.

Since the advanced process of socializaticn of
prcduction in Polish villages is a recognized fact, th
scholar suggests that family farming in Poland "has l1gsst ths

characteristics of private eccnemy”(78). This argument

econcnic sector in a communist country. It aims at making it
appear as a permanent feature cf the socialist eccnonmy which
coaxists with the process of soclo-sconomic transformation
instead of obstructing it.

Whatevar the doctrinal argument may be in *hiz case,

scrme independent scholars also point cut that the overall

& 3 2 e - 1 S b B 4 2 S -
rrocess of socialist tramsformaticn iz the Pelish agriculturs
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has had strong influence on the tradl_lonal value systen cf

the peasant. Already in the 1970s, "the regime found itself

p.
p.
o]
[¢]

in the position to socialize agriculture without antageniz
the majority of the villagers" (Rorbinski, 1981:290).

In the 1980s, the percentage of village pcpulation in

n
o}
<4
'Jo
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b4

poland is still significant.!'® Agriculture remain

L3

part of the country's eccnomy. However, the prepesals foxr

future constitutional change towards "greater egualization
among different sectors in agriculture; (Strozczyk,1987:79)
should be viewed in the context of the changing sccial
situation. It entails the escape of younger generaticn frcm
the ccuntryside, continuous fragmentation of land etc. This,
in ccmbination with the changing value system, makés way Zcv
faster integration of family farms into the socialist
2Cconemy . Judging £rom the poor economic performance ci the
Polish agriculture since 1977, this pfocess is not only
difficult to justify in terms of the party doctrine which

cannot be supportzd by even lowsr productivity of ths

h
ot

&

sccialized secter. The new approach te family farming in
19803 s0 far has not brought vizible improvements iz ths
clish agriculture either.!

blem of inceompatikility bestween the privats

3
"
0

eccnony, which must struggle for survival, and the legal

.

prefarence given to the socialized or stats-cwnad ssctor in

3

b - e
o2land seems very nuch a permanen
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easpite ths rscent attempts at providin:
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ticnal regulaticn in this area. The program of scc ist

transformation, however, which is reflected in the Constitu-

cannot be viewed in isolation from the specific Pelish

tion,
political and socio-economic conditions.

The PUWP leadershipy has tried severa

.
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b

reconcile the Marxzxist-Leninist ideology with t practice of

Hh
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governing the country where certain powerful sccial ctcre
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constantly resist change. In order to overccnme thes

[(}

.
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ahh b ke
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$1fficulties, the legal framewcrk conceived by the com
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d

ither to excl

ragime, from the beginning was intended e ude

coopt the hostile social, political and

classes, as the Marxists prefer to call then.

tance to the system has for a lcong time been based c¢

itics and =

claim that the proposed changes in pol

ncempatible with the Peclish cecnditions.!®

While the policy of exclusion and denial of

status was conducted against certain religicus and

groups, especially during the Stalinist pericd, at
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relations and the status of many newly emerged independent

gsocial groups. While the peasants succeeded in acquirin

)

()

some sort of a legal guarantee in 1983, the Jaruzelski regixe

has opted once again to find a substitute for reform in the

other areas.

The 1982 and 1983 constitutional changes {ths creatiocn

of two Tribunals and the PRON) are technically designed tc
safeguard the law and protect the citizens from the viola-

+ions on the part of the state administration. However,

o
fr
{

these moves also signify the new attempts to revitalize
"Third Force", preventing in this way any independent
interpretation of the constitutional freedoms by ths

oppositicn.

4

The gains of the private farmers also have to ba

w

analyzed in the context of long tern policy of the partiy.
The exclusion of non—féﬁ' 1y farns from constitutional
protection raise cartain doubts as to the actual Intexn
of the party leadership. The prefersnce for the sociz
sector ccntinues to deternmine the party eccnomic pelicy and
the main goal for today appesars to be greater dependsnzcy o
the family farms cn the state administr t*b“, instead ¢
allowing it to become a core of a revitalized and indepanden
agricultural sectcy. Reacent renewal cf talks with the
Church on private funding for Polish agriculture provides,

hewaver, at least scne hope for the future.



Since 195¢, when the Stalinist mcdel cf socio-econcnic
transformation was abandoned in Poland, we can notice a
tendency in the Polish constitutiocnal practice towards a

national road to socialism. The Marxist scholars now openly

‘,J-

an

am the existence of former "wrong" tendencies towards "the

]

uniformization of structural solutions, modelled on the

N

et 1925 Censtitution" during the 1950s. (Jarocsz &

o

[0

o
Zawadzki, 1987:88). These authors alsc point out that "the
iefriess and the high degree of abstracition in the Poliskh
Constitution created a situation where even profound systenic
changes, including those concerning the functioning cf the
state organs, could be conducted to a large extent outsids of

the constitution, without introducing amendments in the text

ty
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daclared the naticnally united state at the stage i ilding

~vry e 2
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socialism. The national character of ths Polish stat

m
)]

its expressicn in the constituticnal revision. It w

8]
b

intended to project an image of political and meoral w
Tn such a stats there was no rocm ndt cnly for pelitical
cpposition, but also for an extendsd role of ths Church a3 an

- - - P i e - g - -
ndependent spckesnman in social affairs, not merely a

'J~

simply taken for granted (Chrypinski, 1981:258). "Thz all-

naticnal state of the working pecgle” was declared z



"ccnt‘nuat¢on of the previous state based cn the dictatorshiy
of the proletariat” (Sokolewicz, 1978:49). It was backed by
a claim that "the sovereign Polish state can be strong only
as a socialist state” (51). 1In consequence the nation

nterest of the Pocles became identified withk that cf the

',.l-

working class (40-41). This denial of ideological and
sccic-econcnic conflict was accempanied by a new expressicn
of national symbolism. Art.103, paragraph 3, was added to
the Constitution, officially recognizing the original Poliskh
national anthem. Additional protection for the national
symbols was included iIn the new art. 104.

The evolution towards a national version of Polish
socialism continues throughcut the 1980s. ©Cn one hand, ws

< : Py U U
fic domestic conditicns

}l.

have tc acknowledge that certain spec
are given greater ccnsideration by the party leadership.

But, it 1s too early *to claim that the Marxist-Leninist

dsnt Church, the political opposition cr even family farminag.
So far *the constitutional changes do nct indicate any radical

departure from the previous methods of only temporary

The contemporary situation of the Polish sociazalis:
system can alsc be lccked upcn Zrom another perspective.
Cekalski and Litynski argue that "the nationalization of
socialism means not only the recconciliaticn with the naticzal
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jn society, precisely due to the rejection cf the mcst
striking features of the anti-national symbolism"™ (58).

A moré cptimistic outlook on the systemic evclution in
poland may be based on the observation that "neither private
agriculture, nor tolerance of the Church's role [...] nor
freedom of foreign travel (art.89)!'?, nor the support for
vrivate handicraft and franchise in commerce belong to the
typical features of the [communist] system. [These fsaturzs]
make it more susceptible to future evolution® (Najder, 1322
2760 .

At present, it is very difficult to determine the
future of Polish ccnstitutional changes and whether or not
the states law will slowly evolve away from the fundamentals
0f the Marxist-Leninist doctrine. Nevertheless, 1t must Se
acknowladged that since the system of communist rule has

existed in the country already for about 45 years, infl

fanTa B
T owd

N
0

cing the value systems and the rzality of socioc-econoni

(&)
4

cenditions, the pesition of the Church, independent cppesi-
tion or private agriculture in Poland in the forseeable
£uture may never approach legal status ccmparable with

T,

Western democratic systenms.



~3

10.

,..I

(=]

(5]

[ 8]

147

See Markiewicz (1984) for a detailed discussion of the
role of minority religiocus in contemporary Poland.

Since 1956, the Polish government has established a
practice of regular meetings between its representatives
and the delegates of the episcopate.

The ccnstitutional focus of this study does not allow
more space for discussion of the Pope, John Paul II's
influence on the Church-state relations in Pcland.

This proposal sounds in fact like an echo of +the
articles 6 and 7 par. 1 of the 1935 Constitution.

See recent articles in the official PUWP weekly
Polityka, for example: Passent, D.",Centrybci podncs:zsz
gXowe", Polityka , No 44, 1987.

The Pclish United Workers' Party, The Peasant Party an
the Democratic Alliance. Similar systen consisting ¢
two or more allied parties exists in six other commun
countries: Czechoslovakia, GDR, Bulgaria, North Xor
Vietnam, and the People's Republic of China.

Some more radical organizations such as the Confsdexr
ation for Independent Poland (Ronfederacja Polski llie
dlegZej-KPM) call for full political independence

and totally reject the present systen.

c

L §)

Jerzy Zawieyski. Hs was one of the most prominent p
war Catholic politicians in Polarnd. Unable to withs
political presgure from the comnmunists he withdresw £
government in late 197Cs. Later committed suicide.

For detailed documentation on Polish opposition s=z=a
Raina (1981).

Tha Cmbudsman's office was actually created in Poland
in 1987.

After the split within the "Znak" group in the 2id-1970s
the pro-conmmunist faction continued its activities
under the same name. It was labeled "neo-Znak" by the

independent Catholic activists who resigned fronm
participation in government.

For example the proc-Solidarity leadership of Pa
associaticn was purged in 1982.
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See for examplee Kaminski A. "Dialog Pecsredni™. In
Polityka, MNo. 31, 1988.

Also independent Catholic activists have won over the
recent years some advisory role in the socio-econonmic
sphere, exercised through the Social Council of ths
Polish Primate.

For discussions cn contemporary agricultural issuss and
reform see Bedkowski, L. "Odcienie zieleni", Polityke.
No. 12, 19%988.

Polish village population in 1975 constitutsd 44.3
percent cof the total in 1987 - 39.5 percent. (Rccznil
Statystyczny 1987, Warszawa, GXowny Urzad Statystyczzy).

The 1986 data shows only slight improvement in grain
production in comparison with the average output during
1976~1980. The total number of farm animals {(cattle,
pigs, sheep and horses) actually declined by mors ¢
10 percent. (See Ibid.)

See Rybicki et al. (1977) Seim UstawodawczZy Rzeczpo
ted Polskiej 1947-52, for the informaticn on political
and economic influences during the constitutional
debate in the 1950s.

mest liberal passpert policy in the Soviet bloc,
1976 revision of the Constitution providsd for spscizl
protection by the country's diplomatic and ccasular
service, to which ths Polish citizens residing abrcad
are sntitled (art. 89)..

Due to the fact that Poland has had for many years



CHAPTER VI

CONCLUSION

From the standpoint of a contemporary observer, the
constitution of the People's Republic of Poland may seem to
play a rather marginal role in the protracted political and
socio-economic crisis, besieging the country during the
1980s. A persistent question remains, however, what the
future holds for the nation and the state. The 1952
poclitical and economic -structure could appear very much
outdated at present, but the fundamental pfinciples cf ths
system, which are contained in it cannot be dispossd witk,
due to Poland's crucial position in the Soviet bloc.

A closer look at the Pclish ceonstituticnal trzditicn
may allow us to ses two important tendencies in the devalop-
ment of the country's political structure. Since 1918 (the
year of regaining independence), the evolution of the
censtituticnal order has been either nation-criented cr stats
-oriented.

One inportant external factor, the locaticn of Pcland

o Eurcpe between Russia and Germany, has always resn Iznflu-
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ng politics in that country. Asscciatad with this is the
strong feeling of national identity which helped the Pcles

survive the period of foreign ru
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The nation-criented precgram of Rcman Dmowski saw the

strength of Poland in building a political system where th

[(}]

ethnic Poles would dominate all spheres of life. He hoped
that through a parliamentary victory his party would be able
to gain sufficient majority and proceed to establish a state

for, and ruled by, the ethnic Poles who only by strengthen-

e}
8]

ing the national ties supposedly were able to resist fcoreil
threat. The 1921 Constitution was not the ideal soluticn for
pmowski, but it could be used as a means to an end.

A more idealistic plan was envisioned by Josef

Pilsudski. The 1925 Constitution reflected his state-

ot

oriented attitude. Even after the collapse of rali
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plans in Eastern and Central Europe, Pilsudski leccked

fu

strong, multinational Polish stats as a nescessary prere-

quisite fcr the country's lasting independence as well as t
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te his

national survival. The state organization, accordi

3

fcllowers, was toc ke based on the authoritarian metheds ci
rule, with the parliament (Sejm) remaining in the shadow cf a

streng president. The theory cf sclidarity between tlie

(9]

izens and the state along with the syndicalist systen of

f..l
ct

Participaticn were meant to serve the commen gceceod-a strchng
Folish stats=.

After World War II the internal and external wvariables
influenciag the new emerging peclitical system were altered

dramatically. Pocland found itself in the sphere of influ

.
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of Zust one of its twoc powerful, histerical neighbors - ths
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goviet Union. This type of foreign domination resulied not
only in political influence, but brought with itself an
ideclogy which was to determine the future of the state
structure and the whole socilety.

During the last 44 years of the communist rule the
concepts of the Polish nation and the Polish state had to ke
reconciled with the demands of the Marxist-Leninist dccitrine.
The Comnmunist party in its propaganda chose to identify thsz
rnew ideoclogy with the "progressive" tendencies in the history
of the Polish naticon. The whole preamble to the 1952

Censtitution is in fact devoted to this idea. At the sanme

L&

time, the preamble stresses that thz Polish state c¢f pecple's

cn a
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democracy represents primarily not the nat

n
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"the interest and desires of the widest masses of peopla”.

During the period of open pollitical crisis, however,
the party had to realize that nzither the nation as a whcols
ner the "wide masses of the working people" are willing to
grant legitimacy to the foreign impossd and idsclogically
alien regime. The dismal reccrd of econcmic perfermancs and
the failure to realize pronmises of an squal, sgalitarian
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scciety made it even mere difficult f£or the communists
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recple who strongly resisted all foreign (Scviet) elements



In 19%6-%37, the party £first secretary Gonmulka mana
to convince the Polish people that the state, ruled by th
party he represented was the only alternative to the Sovie
occupation. In 1976, however, the PUWP returnaed to :ths

concept of the unity of interest that supposedly charac-

terized the working class {perceived in the Marxist-Leninist

terms), and the Polish nation as a whole. In the 1970s,
values of socialism were widely accepted in Polosh soci
Nevertheless, the pecple did not believe that these were

being applied by the regime (Mason, 1985:74). The social

be!
-

‘ln

unrest during the 1980s brought akout profound changes
Polish scciety's value system, which was marked by ths
drastic decline of support for socialism (226). The
Jaruzelski government, mainly by the way of legal and
censtitutional reforms, chose to emphasize strong state
rganization that according to the communists on Decenter

-
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n

1281 was deliverad fronm anarchy and a3 threat tc its s
eignty.
The role of constitution in the communist systzsm ¢

Pcland can be viewed differently from the standpcint cf ¢

ruling party and its ideoclogy than from the position of &

©
or
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independent social movements within the sccisty. Preoviding

legitimacy appears to be only one, by no means ths most
impertant, functicn of the charter. According to the
Marxist-Leninist doctrine, the laws of historical dstermi

and *the sccic-economic develcpment derived frem then, =t

[



above any comstituticnal regulaticn. The party draws
legitimacy from the principle of its leading role and the
working people's consensus mandated by these laws.

The charter as such, constitutes a specific fundamen-
tal and general programmatic platform cn which the future of

the country's development is to be built. Ths party
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maintains its position as the leading sccial forc
ing the future of state and national development. It manages
tc exercise its rcle via the "transmission belts" cf the
other two political parties and the network of controlled
rganizations, withcut necessarily monopolizing all sccial

activity in an official one-party structure.

In Poland, the pregrammatic functicn cf the constitu-
tion has for many years overshadowed its legal significanca.

o2

o
]

At first, the Stalinist doctrine cf people’'s denmocracy., t

the idea of a3 nation-oriented socialist states, came tc

determine the direction of constituticnal develcpment. ZBY
identifying the function of tha state organizaticn with the
realizaticn of their political and socic-eccncomic gecals ths

Polish communists managed to write their ideolecgy into l1zw.
wd
The new "sccialist law" was meant tc ke definced

accecrding to the doctrinal standards in disrsgard tc any

independent verificaticn by a ceonstituticnal trikunal cr any
other judicial institution. The passing of the new constitu-

tional responsibility laws in the early 198Cs served the

purpose of emphasizing a different approach tc legality by
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the Jaruzelskil regime. There is little evidence, however,

that the practical significance of the new institutions

)

the
coenstitutional Tribunal, the Tribunal of State) is able to
alter the actual process of decision-making within the state

and party apparatus, which rarely takes constituticnal

constraints into considsration.
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Ancther function of the constitution in commun
Poland - education or socialization of the people has largely
proved a failure, especially during recent years. In 197E-
76, during the widespread protests against the authcritativs

constitutional amendments, there was some attachment s+%ill iz

evidence to the chartsr as a symbol c¢f naticnal soversignty
(Rakowska»Harmstone et al, 1984:68). In the 198Cs, hcwevsr,

there has been growing dissatisfaction with the systenm and
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aven the very socialist fcundaticns which are exp

r

he programmatic articles of the Constitution are now

f1

istrusted cxr openly rejscted by the large segments of ths
public opinion (Masecn, 1985:228, 233-248). Whils any
plausible alternatives are absent due tc the gscpoliticzl

situation of Peland, apathy and discontant become widsspread.

(XN
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communist authorities on theilr part, engags in futils
secarch for =means to rejuvenate the political and scciz-
eccnonic system, still based cn the outdated Stalinist
constitutional modsl.

It may be argued that at present time the 1952

Ceonstituticn seems to ke a rather deficient gymbel than =
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cal basis of the ccmmunist hold cn power in Poland. The

LA

ish government leaders more often cite the country's

9
(6]
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pesition in the bloc as its "raison d'etat" and the main
reason why the nation should come to terms with the progran
of reforms led by the PUWP.

Under such circumstances the future of the coanstitu-
tion remains uncertain. The development of the basic law
could eveolve in at least two diffsrent directions. The
decline of official ideology., which according to Huntington
{1970) is a characteristic of "consolidated one-party
systems" is already a fact. Since 1982, the Jaruzelskhi

regime opted for the constitutional status quo with only

34
,,l

nor changes designed to strengthen the pesition of ti

it

authorities and thelr image as a "law abiding" regime, rather

}.h

than revising the whele kasic law.

Among thes Polish legal community, however, thasre are
scnme voices which interpret Jaruzelski's intenticns as = rea
desire for mere fundamental constitutional reforms. XTukiak

(1987) analyzes the programmatic articles of the 19Z2

Constitution from the standpoint of thelr legal and idsoclcogi-
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cance. According to him, the drafters cf the
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the system's develcopment. Kubiak adds that "the acknewledge-
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ment of the 1952 Censtituticn as primarily a legal deocument
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The interpretation cf the constitution as a legal
docunent is pointing out in the direction of the future
development towards the goals of "socialist demccracy"” and a
"greater realization of citizen's freedoms and rights" in
poland. Rubiak seems to agree that this sﬁould ke the basis
for the future constitutional revision supervised by the
Censtituticnal Trikunal. He does not challenge the fundamen-
tals of the system but he is aware of the fact that sone
"regressive" legislation has already been passed in the
recent years thus putting in doubt the whole idea of an
evolutionary change in the constitutional practice teowards
greater "social self-rule”, a phenomenon apparently in
evidence since 1921. He points cut the examples ¢f such
backward legislation: passing the new higher educzation law,
and the 1985 law on the extracrdinary legal respcnsibiliis.

Whether constitutional changes will be kept in check
under the present status quo or the Jaruzelskil rzgime allows

some more profound revision of the basic law, in beth casas
it appears unlikely that the fundamentals of the conmmunis
systen will be altered in any maaningful way. A program 2Ff
sccizalist renewal” may replace the cutdated idea cf gpecple's
damocracy and the socialist national stats, which arxe heavily
indebted to the Soviet model.

The decline of ideology, however, makes it mcre

]

difficult for the PUWP to maintain its leading positicn i

society. ts functicn may eventually be rzducsd to that 2f a
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recruitment pool only, for the purpose of filling the
governnental and administrative posts at the top cf ths
hierarchy with the loyal individuals. Ncn-communists already
are being accepted ﬁo some lesser advisory or consultative
positions in the decision-making process.

The growing importance of the indigenous 2lenments in
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the Polish political and socio-econonic str
even in the contemporary version of the constituticn. This
may pose a much greater problem for the Polish cemmunists Iin
the future. Unwilling to acknowledge the legal existence of
the independent Catholic Church and the autonomous sccial
groups in the narrowly conceived constitutional framswerlk,
the PUWP leaders of Poland may be forced to lock for a mcers
lasting modus vivendi, guaranteed by a political agrsemant
instezad of any new provisicns in the basic law.

So far the Jaruzelskl regime has offsrzsd conly scme
ceonsultative veice in government
Mindful of the 1981 martial law that viclated thes 19220
sccial accords"” signed at Gdahs“, Szczecin and Jastrzgihic,

. . : . s : :
the indepsndent activists, in their majcrity, remzin susgpil-

meaningful legal guarantees.

The 1952 Constitution which nominally is the kasiz Iz
~E - ;e g ey e b bﬁ e ekt - P - -
cf a scvereign state, 2480 can & perleglveld &3 a synLlC. CTa &

compromised Stalinist state organization, whizkh was only



marginally affected by the 19745 revisicn. The Pelish
pelitical culture with its "noh—democratic,,elitist,
egalitarian and particularistic values" (Rakowska-Harmstcne
et al., 1984:64) may prove to be a tough barrier agsinst a
more complex reform of the system in addition to all the
systemic and external variables mentioned above. The

distrust of the communists who at present are thes cocnly

b

capable of instituting political reforms, coincides with the
pcpular attachment to the legal status quo which gives the
state a special responsibility for nation's welfare. Mozt
likely the next decade will show whether the changes in
belief and valus systems that occurred during the 19803, in
cembination with the active intellectuals', workers', and

sasant pressure groups can push the comnunist systenm iz
Polaid in the direction of demccratic ccastituticnal refcrnm.
It all ultinmately depends con ths international climate I
Eastern Eurcpe as a whole. I%t remains to be seen 1f the
Polish developments can be reconciled with Gorbachev's idsas
cf "demccratizatica" and "self-determination" cf all

socializst [emphasis added] members of tha bloc.
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APPENDIY ONE

CONSTITUTIONAL DEVELOPMENT IN EASTERN EURQOPE

Ccnstituticn
Country Modified
Pre~War Intermediate Stalinist

Bulgaria 1944 (1897) 1947 ——
Hungary 1945 —_——— 1249
Rumania 1944 (1923} e e 1282
Poland 1947 (1921) - 1952
Czecheslovakia 1945 (1920) 1948 19590
Scurce: Jedruch, J. (1982) Ceonstituticens, Electicns and

Legislatures of Poland 1493-1977. A Guide to Thsir

History. Washingten D.C.: University Press cf america

Inc. p.404.
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NUMBER OF SEJM LEGISLATIVE ACTS PASSED AND COUNCIL OF STATE
DECREES CONFIRMED (1952-1985)
TERM , LEGISLATICN DECREES
I (1952-1956) 42 162
II (1957-19€1) 174 132
III - (1961-1965) - 93 1
Iv (1965-1968) 60 1
v (1969-1972) 36 -
vI {1972-197¢); 103 1z
VIZ (37/21,1976 - 2/28,19783) 34 3
vII {(March 19220-August 1985) 202 6
Source: Jarcsz, Z. and Zawadzki, S. Prawc Feonstrtu
cyine. Warsaw: Pahstows Wydawnictw kowe. p. 325
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CLASS COMPOSITION OF THE POLISH SOCIETY
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1938 19g32

Classes and Social Strata vercent
Landowners 0.5 -
Becurgecis 2.0 -
Working Class 29.0 46.7
Peasantry 52.0 24.9
White Collar Workers 5.5 23.8
Petty Bourgecis 11.0 4.8
Tectal 100.0 i0C.0
Source: Jarosz, Z. and Zawadzki, (1987) Prawo TFeonstyiu

cyijne. Warsaw: Pahstwowe Wydawnictwo Naukewe. p.1CS.
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MAJOR CONSTITUTIONAL DEVELQOPMENTS IN THE PEOPLE'S REPURLIC OF
POLAND 1952-1988
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APPENDIX FCUR

&

Date Anendnment/Revisicn
13852 Constitution passed
1957 The Supreme Chamber cf Ccntrel
(Majwyzsza Izba Rontroli - NIXK! intrc~
duced as a state organ subcrdinztad
to the Sejn
196¢ The number cf Seim deputies sst at
460. (Formerly one deputy par 60,000
ropulaticn was elected)
19621 Counzil of State enlarged £rcocm ninez
to eleven menbers
1972, 1973 Changes pertaining to the reform of
and 197E territorial division and the state
administration.
197 Censtituticnal revisicn

* leading reole of the PUYP in 3czizty
* The Supreme Chanmbker cf Contrcl (NI

subordinatsed to ths Council cf

Ministers
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MAJOR CONSTITUTIONAL DEVELOPMENTS IN THE PEOPLE'S
POLAND

tg
tg
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Date Amendnment/Revisicon
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(08
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()
ct

Constitutional ravision {cont.
* Poland declared a socialist state c¢=
the working people

* develcpnment of socialist denm

Q

cracy

(§]

* Sejm empowered to pass declarations
about the general directicn cf
socio-economic developnment

* foreign policy directives: <Efrisni-
ship with the USSR

* constituticnalisaticn of the Frent
of MNational Unity (Front Jadncsct

Narcdu - FJN!

(-
[Yeo)
cQ
[&]
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returned under the Seim supervisicn

~ J - 3 - - M ae “ -
2982 Constituticnal Tribunal, Tridbunal =

| o
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APPENDIX FCUR cont.

MAJOR CONSTITUTIONAL DEVELOPMENTS IN THE PEQPLE'S REPUBLIC CF
PCLAND

Date Amendment/Revisicn

1983 Replacement of ths Front of Mational
Unity (FJN) with the Patrictic Move-
ment f£or MNational Rsbirth {(Patrio-
tyczny Ruch Odrodzenia Narcdowege -
PRON),

Working class role confirmed as the
main social focrce in the politicsl

systemn.

element of the sccialist eccnonmy in
Poland.

19687 Referendum included in the text as
an expression of the "working people's
will",

1988 Fiscal autonomy for provincial

People's Councils.
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